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Indictment

Schedule B

Below is an alphabetical list of 231 persons’ intentionally or foreseeably injured as a direct

consequence of the public explosion intended to kill the former Prime Minister Rafik
HARIRI and who Counts 5 and 9 plead were each and collectively subject to attempted

intentional homicide with premeditation.

' | Last Name First Name(s) Father's Name —|

[REDACTED]

7 This figure and the listed names are subject to change, as further evidence is gathered.
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HEADNOTE'

The Appellant was detained by the Lebanese authorities for more than three and a
half years as part of the investigation into the 2005 assassination of former Prime
Minister Rafiq Hariri. Following the establishment of the Special Tribunal for
Lebanon, and on the application of the Tribunals Prosecutor, the Appellant was
released without charge by order of the Pre-Trial Judge. He applied to the Tribunal
for disclosure of documents in its possession to enable him to bring proceedings
before national courts against persons allegedly responsible for false allegations
against him. The Appeals Chamber previously upheld a decision of the Pre-Trial
Judge that the Appellant has standing to make the application and that the Tribunal
has jurisdiction to entertain it. It confirmed the existence of a generally expressed
right to such disclosure and remanded the case for further consideration by the
Pre-Trial Judge. The Appellant now challenges on appeal the decision of the Pre-
Trial Judge that three categories of documents were exempt from disclosure, namely
(1) correspondence between the Lebanese authorities and the United Nations
International Independent Investigation Commission (“UNIIIC” or “Commission”);
(2) internal memoranda of the UNIIIC, and (3) the notes of investigators.

The issues on appeal are:

(1) What is the nature of the right of access claimed by Mr. El Sayed to some
or all of the investigatory materials in the three categories?

(2) Did the Pre-Trial Judge err in categorically excluding these three sets of
documents from disclosure to Mr. El Sayed?

(3) What relief if any should be ordered?

(1) The Appeals Chamber holds that, under international law, the Applicant’s claim
to the documents is supported by (i) the right of access to justice coupled with (ii) a
right of access to information held by a governing authority. However, the streams of
authority tending to support a claim to disclosure do not without more give rise to an

1 This Headnote does not constitute part of the decision of the Appeals Chamber. It has been prepared for the
convenience of the reader, who may find it useful to have an overview of the decision. Only the text of the
decision itself is authoritative.
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actionable right to information. The claim must first be evaluated against competing
interests.

In this case such competing interests include the principle of good administration
of justice, in particular the need to safeguard the secrecy of an investigation that
is still continuing. These competing interests may also include the right to privacy
and confidentiality and the need for husbanding finite resources in circumstances
where no more is known of the facts than has been disclosed by the Prosecutor.
The application should be granted only if necessary to avoid a real risk that, if it is
declined, the Applicant will suffer an injustice that clearly outweighs the opposing
interests.

The fact of long detention, together with the acknowledgement made by the
Prosecutor at the end of the period, demonstrate a real possibility that access to
information is required in the present case to avoid an injustice, and that the interests
in allowing the claim outweigh the costs of that course. But it is permitted only to the
extent required to enable the Appellant to pursue remedies before other courts, as he
asserted he intended to do in his application to the Tribunal.

(2) Although the present application falls outside the literal scope of the Tribunal's
Rules of Procedure and Evidence, those Rules are still relevant and guide the
Chamber’s analysis. Under those Rules, limitations on the right of disclosure include
Rule 111, which grants exception from disclosure for:

[r]eports, memoranda, or other internal documents prepared by a Party,
its assistants or representatives in connection with the investigation or
preparation of a case [...]. For purposes of the Prosecutor, this includes
reports, memoranda, or other internal documents prepared by the UNIIIC or
its assistants or representatives in connection with its investigative work.

The Rule is confined to what has been created by the Party, its agents and the UNIIIC
and its agents acting as such. It has no application to statements of witnesses, which
are not the Party s work product, but the product of the person interviewed.

The Appeals Chamber agrees with the Pre-Trial Judge that categories (1), (2) and
(3) generally fall within the scope of Rule 111. But the proper employment of those
exclusions depends on the correct classification of individual documents. Proper
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categorisation depends not on a document s title, but on its content, function, purpose
and source.

(3) Having sampled in camera examples of the challenged documents, the Appeals
Chamber notes possible errors in categorisation. It therefore refers the documents
classified under categories 1, 2 and 3 back to the Pre-Trial Judge with directions to

ensure their appropriate and expeditious categorisation in the light of its decision.
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INTRODUCTION

1. The ultimate issue on appeal is whether, in considering the appellant’s
application for information, the Pre-Trial Judge should have considered individual
documents rather than simply endorsing three challenged categories employed by
the Prosecutor. We conclude that the approach taken so far is inadequate in the
circumstances and therefore allow the appeal. An essential preliminary issue is
whether the Special Tribunal for Lebanon (“STL” or “Tribunal”) should grant an
application for access to documents in its possession, so they may be used by the
applicant for the purpose of intended proceedings. If so, on what basis and to what

extent? Our answer is “yes”, within the constraints outlined in this decision.

2. On 30 August 2005, Jamil El Sayed (“Mr. El Sayed” or “Appellant”) was
detained in connection with the attack of 14 February 2004 that killed Prime Minister
Rafiq Hariri and twenty-two others (the “Hariri case”).? On 3 September 2005, a
Lebanese Investigating Judge issued an arrest warrant for Mr. El Sayed, continuing
his detention.’ That detention did not end until 29 April 2009, nineteen days after the
STL assumed authority over him and three others held by the Lebanese authorities in

connection with the Hariri case.* He was never charged with a crime.

3. On 17 March 2010, Mr. El Sayed applied to the STL for access to investigative
materials related to his detention and release. He asserts he will use this material to
pursue remedies in national courts.> This Chamber on 10 November 2010 confirmed

2 In re: Application of El Sayed, Decision on Appeal of Pre-Trial Judge’s Order Regarding Jurisdiction and
Standing, CH/AC/2010/02, 10 November 2010 (“El Sayed Decision of 10 November 2010”), para. 4.

3 Inre: Application of El Sayed, Submissions on the Jurisdiction of the Pre-Trial Judge to Rule on the Application
Dated 17 March 2010 and Whether General Jamil El Sayed Has Standing Before the Special Tribunal for
Lebanon, CH/PTJ/2010/01, 12 May 2010 (“Applicant’s Submission of 12 May 2010”), paras 10-11.

4  El Sayed Decision of 10 November 2010, supra note 2, at paras 5, 7.

5 Id. atpara. 8. The application is “to obtain the release to General Jamil El Sayed personally and directly of all the
evidence related to the crimes committed against him and held exclusively by the Special Tribunal for Lebanon
(STL) in order that he shall have an effective and efficacious remedy, by becoming a civil party [partie civile]
against the perpetrators before the various national courts that are competent in the matter.” In re: Application of
El Sayed, Public redacted version of Memo number 112 Application: Request for release of evidentiary material
related to the crimes of libellous denunciations and arbitrary detention, 17 March 2010 (“Application of El
Sayed”), at 1 (unofficial translation).

The term “partie civile” is not confined to civil litigation, but refers to a particular procedure in civil law
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the preliminary decision of the Pre-Trial Judge that the STL has jurisdiction to
consider Mr. El Sayed’s application and that Mr. El Sayed has standing to bring his
application before this Tribunal. It remanded the matter to the Pre-Trial Judge to
consider Mr. El Sayed’s request on the merits.®

4. The Pre-Trial Judge ordered the Prosecutor to disclose to Mr. El Sayed some
hundreds of documents.” But he determined that under Rule 111 of the STL’s Rules
of Procedure and Evidence (“Rules” or “RPE”) three categories of documents were
exempt from disclosure: correspondence between the Lebanese authorities and the
United Nations International Independent Investigation Commission (“UNIIC” or
“Commission”); internal memoranda of the UNIIIC; and the notes of investigators.®
That Rule is part of a group of rules concerning disclosure. It is reproduced at
paragraph 76 below.

5. Mr. El Sayed appealed against these three categorical exclusions.’ He asks this
Chamber to declare that he has a right to documents within these three categories.
Although he does not challenge the Pre-Trial Judge’s determination that his right
to documents is not absolute, he urges that any restrictions must be applied on a

document-by-document basis. '

6. The Prosecutor did not cross-appeal against the order for partial disclosure.
But in order to determine the appeal we must first identify the nature of the right
claimed by the Appellant.

7. The issues on appeal are thus:

countries (including under Lebanese law) where a private person is involved in a criminal trial in order to obtain
reparations for a crime committed against him.

6  El Sayed Decision of 10 November 2010, supra note 2, at disposition.

7 Inre: Application of El Sayed, Decision on the Disclosure of Materials from the Criminal File of Mr El Sayed,
CH/PTIJ/2011/08, 12 May 2011 (“El Sayed Decision of 12 May 2011”), disposition.

8  Id. at paras 33, 36.

9 Inre: Application of El Sayed, Partial Appeal of the Pre-Trial Judge’s Decision on the Disclosure of Materials
from the Criminal File of Mr El Sayed of 12 May 2011, CH/PTJ/2010/01, 20 May 2011 (“Partial Appeal of El
Sayed”).

10 Id. at 8; see also id. at paras 9, 16.
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(1) What is the nature of the right of access claimed by Mr. El Sayed to some

or all of the investigatory materials in the three categories?

(2) Did the Pre-Trial Judge err in categorically excluding these three sets of
documents from disclosure to Mr. El Sayed?

(3) What relief if any should be ordered?

PROCEDURAL HISTORY

L The Detention, Release, and Subsequent Application of Mr. El Sayed

8. According to Mr. El Sayed, his detention on 29 August 2005 was at the request
of the UNIIIC." That Commission had been established by the Security Council to
assist the Lebanese authorities in their investigation of the Hariri assassination.'
After four days, on 3 September 2005, Mr. El Sayed was brought before a Lebanese
Investigating Judge, who issued an arrest warrant against him."* Mr. El Sayed claims,
however, that the Investigating Judge did not undertake his own investigation but
continued the detention on the basis of the UNIIIC’s request.'* Meanwhile, the UNIIIC
allegedly informed Mr. El Sayed on 21 September 2005 that it had concluded its
investigation involving him."> Mr. El Sayed submitted multiple requests for release
to the Lebanese authorities, the UNIIIC, and the UN Security Council over the
ensuing months, but his detention continued for more than three and a half years.'

9. The STL commenced its operations on 1 March 2009. On 27 March 2009,
by order of the Pre-Trial Judge, the STL requested Lebanon to defer to it within

11 Applicant’s Submission of 12 May 2010, supra note 3, at para. 9.

12 S/RES/1595 (2005), at para. 1.

13 Applicant’s Submission of 12 May 2010, supra note 3, at paras 10-11.
14 Id. at paras 12-13.

15 Id. at para. 14.

16 Id. at para. 16.
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fourteen days the investigation of the Hariri case.!” From 10 April 2009 the STL had
legal authority over those detained in Lebanon in connection with the Hariri case,
including Mr. El Sayed.'®

10.  On 27 April 2009, the Prosecutor informed the Pre-Trial Judge that he had
reviewed all material then available to him and had concluded there was insufficient
evidence to support an indictment of Mr. El Sayed and the three other detainees. He
requested that the Pre-Trial Judge order their immediate release. On the order of the
Pre-Trial Judge, the Lebanese authorities released Mr. El Sayed on 29 April 2009."

11.  Mr. El Sayed applied to the President of the STL for access to investigative
materials related to his detention and release.”® The President assigned the matter to
the Pre-Trial Judge.?' The Pre-Trial Judge received written and oral submissions from
Mr. El Sayed and from the Prosecutor, who opposed the disclosure of investigatory

materials.?

12. On 17 September 2010, the Pre-Trial Judge ruled that the STL had jurisdiction
to consider the application and that Mr. El Sayed had standing to bring the application
before the Tribunal.?® The Pre-Trial Judge also held there to be a right of an accused
to access documents in his criminal file, and he concluded this right applied to
Mr. El Sayed, despite his release from detention and the absence of any formal
charge against him, because the allegations of criminal conduct, even though never
formalised, had significant repercussions upon him.* The Pre-Trial Judge noted,

however, that such right of access to one’s criminal file is not absolute and could

17 In re: Application of El Sayed, Order on Conditions of Detention, CH/PRES/2009/01/rev, 21 April 2009, at para. 3.
18 El Sayed Decision of 10 November 2010, supra note 2, at para. 5.

19 Id. at paras 6-7.

20 See Application of El Sayed, supra note 5.

21 See In re: Application of El Sayed, Order Assigning Matter to Pre-Trial Judge, CH/PRES/2010/01, 15 April
2010.

22 El Sayed Decision of 10 November 2010, supra note 2, at paras 8-13.

23 In re: Application of El Sayed, Order Relating to the Jurisdiction of the Tribunal to Rule on the Application
by Mr El Sayed Dated 17 March 2010 and Whether Mr El Sayed Has Standing Before the Tribunal, CH/
PTJ/2010/005, 17 September 2010 (“El Sayed Decision of 17 September 2010”), paras 36, 42.

24 Id. at paras 43-52.
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be limited by well-founded concerns that disclosure could compromise continuing
investigations, the safety of third parties (particularly witnesses), and national and
international security.?

II.  The Appeal on Jurisdiction and Standing

13.  The Prosecutor appealed against the Pre-Trial Judge’s preliminary decision.?®
After considering written submissions from the Prosecutor and Mr. El Sayed, this
Chamber held that the STL does have jurisdiction over Mr. El Sayed’s request and
that Mr. El Sayed has standing to bring his application before the Tribunal.’” We
accepted that in general terms there is a right of access to one’s criminal file, which in
a particular case may be to all, part, or none of it.?® But we did not decide specifically
what the nature and extent of such right might be in respect of information held by
the STL’s Prosecutor. We remanded the matter to the Pre-Trial Judge to consider the
application on its merits.?

14. The Pre-Trial Judge received submissions from Mr. El Sayed and the
Prosecutor, and he held a public hearing at which Mr. El Sayed, the Prosecutor, and
the Head of the Defence Office were heard.*® The Pre-Trial Judge also received ex
parte from the Prosecutor all the materials identified by the Prosecutor as related
to the detention of Mr. El Sayed in connection with the Hariri case. In addition,
the Prosecutor submitted ex parte an inventory of that material, identifying which
materials he believed could be fully disclosed to Mr. El Sayed and, for the rest,
his grounds for withholding all or part of each document from Mr. El Sayed.*' The

25 Id. at paras 53-54.

26 See In re: Application of El Sayed, Appeal of the “Order Relating to the Jurisdiction of the Tribunal to Rule
on the Application by Mr El Sayed Dated 17 March 2010 and Whether Mr El Sayed Has Standing Before the
Tribunal” and Urgent Request for Suspensive Effect, OTP/AC/2010/01, 28 September 2010.

27 El Sayed Decision of 10 November 2010, supra note 2, at paras 19-33, 57, & 65.
28 Id. at para. 64.

29 Id. at disposition.

30 El Sayed Decision of 12 May 2011, supra note 7, at para. 6.

31 Id. at paras 7-12.
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Pre-Trial Judge also held a closed and ex parte hearing with the Prosecutor to seek

clarifications regarding some of these documents.*

III. The Pre-Trial Judge’s Decision of 12 May 2011

15. On 12 May 2011, the Pre-Trial Judge issued a decision ordering the
Prosecutor to disclose some but not all the documents originally identified by the
Prosecutor as related to the investigation and detention of Mr. El Sayed.** The Judge
accepted the Prosecutor’s classification of these documents into seven categories:
(1) correspondence between the UNIIIC and the Lebanese authorities; (2) internal
memoranda; (3) investigators’ notes; (4) witness statements and transcripts of witness
and suspect interviews; (5) documents originating from Mr. El Sayed or his counsel;
(6) Mr. El Sayed’s own statements and transcripts; and (7) other documents.**

16. The Judge held that documents within categories (4), (5), and (6) should
generally be disclosed to Mr. El Sayed.*® He also held that some documents in
category (7) should be disclosed.’® As for categories (1), (2), and (3), the Judge
concluded that those documents were inherently confidential, were exempt from
disclosure under Rule 111, and also did not form part of Mr. El Sayed’s criminal file.
He therefore held that the Prosecutor was not obligated to disclose the documents in
categories (1), (2), and (3). The Pre-Trial Judge noted, however, that the Prosecutor
was willing to disclose voluntarily a few documents within these categories.*’

17.  Although the Prosecutor has made further submissions to the Pre-Trial Judge
regarding documents within categories (4), (5), (6) and (7), and although the Pre-
Trial Judge continues to oversee the disclosure of documents in those categories, it is
unnecessary for us to relate the details of those continuing proceedings as they do not

fall within the scope of the present and narrowly framed “Partial appeal” against the

32 See STL Media Advisory, 19 April 2011, http://www.stl-tsl.org/sid/261.
33 See El Sayed Decision of 12 May 2011, supra note 7, at disposition.

34 Id. at para. 29.

35 Id. at paras 40, 47.

36 Id. atpara. 54.

37 Id. at paras 33-38.
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Pre-Trial Judge’s decision of 12 May 2011. Mr. El Sayed asks this Chamber to reverse
that decision only to the extent it held categories (1), (2), and (3) generally exempt
from disclosure. He seeks a ruling that he has a right of access to documents within
these three categories, subject to the other limits (confidentiality of investigations,
safety of witnesses, and national or international security) identified by the Pre-Trial
Judge.*® We have noted that the Prosecutor did not cross-appeal against the decision.

PRELIMINARY CONSIDERATIONS

L Admissibility of the Appeal

18.  In our decision of 10 November 2010 we recorded that our jurisdiction to
consider that appeal inhered in the nature of our obligation to deal with a situation,
not foreseen by the Rules, in which it is alleged that a jurisdictional error has
been committed and injustice might result if there were such error and it were left
uncorrected.”” The Tribunal has sole access to the relevant documents and it alone

can resolve issues of access to them.

19. In the present circumstances, we are asked to consider a narrow question of
law: whether and on what basis Mr. El Sayed is entitled to access certain categories of
documents. For reasons later developed the current proceedings are almost entirely
outside the literal scope of our Rules, which are directed to criminal trials.* But just
as our jurisdiction over the present application is to be inferred from our Statute,
so its procedures are guided by analogy from the Rules. Rule 126 requires most
interlocutory appeals (meaning any appeal before full and final judgment) to first be
certified by the Pre-Trial Judge or Trial Chamber. This is not in fact an interlocutory
appeal because it potentially deals finally with certain parts of the application. And
so the Pre-Trial Judge has not certified the present appeal as “involv[ing] an issue
that would significantly affect the fair and expeditious conduct of the proceedings

38 Partial Appeal of El Sayed, supra note 9, at 8.
39 El Sayed Decision of 10 November 2010, supra note 2, at para. 54.
40 See below paras 27-30.
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or the outcome of the trial, and for which an immediate resolution by the Appeals

Chamber may materially advance the proceedings.”!

20. But because the appeal does not deal with the whole of Mr. El Sayed’s
application, we would normally exercise discretion, by analogy with Rule 126, to
defer consideration of the appeal until all aspects of disclosure have been determined
by the Pre-Trial Judge. Nevertheless we have decided to deal with it now. Although
the current proceedings fall outside the literal scope of the Rules, we wish to
maintain focus on the fairness and efficiency of proceedings. In addition, the present
appeal would satisfy the certification standard if certification had been sought. The
categorical exclusion of three sets of documents at this stage might wrongly remove
certain documents from the subsequent levels of review currently being conducted by
the Pre-Trial Judge. Further, it may take months for the Pre-Trial Judge to conclude
those additional levels of review and for the disclosure process to fully conclude.
After all that time has passed, if this Chamber then found that certain categories of
documents were wrongly withheld at the first stage of review, much of the process
would have to be repeated, causing additional delay. Given that far more than a year
has already passed since Mr. El Sayed first submitted his request for documents
to this Tribunal, further delay is unjustified, particularly as this narrow legal issue
can be resolved discretely without distracting the Pre-Trial Judge from his task of
completing the disclosure process. We are satisfied that these reasons render the
present circumstances exceptional. To ensure a fair and expeditious resolution of the

dispute requires us to deal with the merits of the appeal at this stage.

21. However we emphasise that, because we are not seized of any factual appeal,
we make no factual findings in this judgment. In particular we make no comment
on whether or not Mr. El Sayed’s contemplated claim could have merit. Our present
task is simply to review the legality of the approach taken by the Pre-Trial Judge to
the three disputed categories of documents. We have the file of the Pre-Trial Judge
and have examined certain of the documents for which the Prosecutor has claimed
confidentiality. Our comments upon those documents are not to be read as entailing
any adjudication upon their status but as provisional observations, made to assist the

41 Rule 126(C) STL RPE.
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parties and the Pre-Trial Judge to understand our reasons for referring the present

issues back to him for reconsideration and to make necessary determinations.

1I. Standard of Review

22.  The Appeals Chamber will only reverse a decision if the Pre-Trial Judge or
Trial Chamber committed a specific error of law or fact invalidating the decision,*
or weighed relevant considerations or irrelevant considerations in an unreasonable
manner. These criteria are the same used and well-established by the Appeals
Chambers of both the International Criminal Tribunal for the former Yugoslavia
(“ICTY”)* and the International Criminal Tribunal for Rwanda (“ICTR”).*

III. Submissions on Appeal

23.  In his Notice of Partial Appeal® the Appellant contended that the decision of
12 May 2011:

(1) wrongly limited the right of access recognised in the prior decisions of the
Pre-Trial Judge and of this Chamber;*

(2) misapplied Rule 111 of the RPE;*

42 See Article 26 STLSt; Rule 176 STL RPE.

43 See, e.g., ICTY, Staki¢, Appeal Judgment, IT-97-24-A, 22 March 2006, para. 7; Kvocka et al., Appeal Judgment,
1T-98-30/1-A, 28 February 2005, para. 14; Vasiljevi¢, Appeal Judgment, IT-98-32-A, 25 February 2004, paras
4-12; Kunarac et al., Appeal Judgment, IT-96-23&IT-96-23/1-A, 12 June 2002, paras 35-48; Kupreskic et al.,
Appeal Judgment, IT-95-16-A, 23 October 2001, para. 29; Muci¢ et al., Appeal Judgment, IT-96-21-A, 20
February 2001, paras 434-435; Furundzija, Appeal Judgment, IT-95-17/1-A, 21 July 2000, paras 34-40; Tadic,
Appeal Judgment, IT-94-1-A, 15 July 1999, para. 64; Article 25 ICTY St.

44 See ICTR, Kajelijeli, Appeal Judgment, ICTR-98-44A-A, 23 May 2005, para. 5; Semanza, Appeal Judgment,
ICTR-97-20-A, 20 May 2005, paras 7-8; Musema, Appeal Judgment, ICTR-96-13-A, 16 November 2001, para.
15; Akayesu, Appeal Judgment, ICTR-96-4-A, 1 June 2001, para. 178; Kayishema, Appeal Judgment, ICTR-
95-1-A, 1 June 2001, para. 177; Ruzindana, Appeal Judgment, ICTR-95-1-A, 1 June 2001, para. 320; Article 24
ICTRSt.

45 See Partial Appeal of El Sayed, supra note 9.
46 Id. at para. 9.
47 Id. at paras 12-14.
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(3) wrongly failed to address each document individually.*

The Prosecutor submitted that the decision:

(1) properly applied the established jurisprudence as to disclosure;*
(2) correctly applied Rule 111;%°

(3) was not required to adopt a document-by-document approach but was
right to deal with the documents by categories;>!

(4) characterised correctly the relationship between the UNIIIC and the

He further submitted that the Appellant was engaged in a fishing expedition.>
The Appellant submitted in reply** that the Prosecutor’s submissions:

(1) distorted the effect of the decision of 17 December 2010 by wrongly
treating it as limited to the rights of an accused person rather than as

(2) erred in suggesting that the Pre-Trial Judge has separately examined the

24,

Lebanese authorities.>
25.
26.

extensive;>

challenged documents;*
48 Id. at paras 16-18.

49

50
51
52
53
54

55
56

Prosecution’s Response to “Partial Appeal of the Pre-Trial Judge’s Decision on the Disclosure of Materials from
the Criminal File of Mr El Sayed of 12 May 20117, OTP/AC/2011/01, 10 June 2011, at para. 17.

1d. at paras 8-24
1d. at paras 25-26.
Id. atn.32

1Id. at para. 23.

Réplique a “Prosecution’s Response to ‘Partial Appeal of the Pre-Trial Judge’s Decision on the Disclosure of
Materials from the Criminal File of Mr El Sayed of 12 May 2011°”, OTP/AC/2011/01, 24 June 2011.

Id. at paras 15-19.
1d. at paras 20-25.
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(3) wrongly suggested that the Appellant was engaged in a fishing expedition

and in that misplaced the burden of proof;*’

(4) erred in contending for confidentiality in respect of the correspondence
between the UNIIIC and the Lebanese authorities.>

IV.  Nature of the Application

27.  In our decision of 10 November 2010, we identified as the Tribunal’s primary
jurisdiction the prosecution of the perpetrators of the attack on the former Prime
Minister Rafiq Hariri.* But we concluded it also possesses an ancillary inherent
jurisdiction to entertain the present application.®® As this is not a criminal matter
falling under our primary mandate, we pause to explain the framework under which

we analyse this application.

28.  Mr. El Sayed’s application arises from arrest and lengthy detention, related
to suspicion of his involvement in a crime, and which resulted in substantial
consequences for Mr. El Sayed. We accept, however, the Prosecutor’s submission
that the present application is not a criminal proceeding, but a civil or administrative
one to secure discovery for the purpose of other judicial proceedings.®’ In sum,
we are considering a civil or administrative application that arises from and could

possibly bear further on a continuing criminal process.

29.  Regardless of the characterisation of the application, what is required of judges
in exercising criminal jurisdiction must apply equally in other forms of adjudication

they undertake, mutatis mutandis.

57 Id. at paras 27-33.
58 Id. at paras 34-48.
59 El Sayed Decision of 10 November 2010, supra note 2, at para. S51.
60 Id. at paras 53-54.

61 We endorse the New Zealand Supreme Court’s classification as civil of a similar application made by a television
company, to search the criminal record of the trial of French accused who had been convicted of bombing the
Rainbow Warrior in Auckland Harbour. See Mafart and Prieur v. Television New Zealand Ltd [2006] NZSC 33,
[2006] 3 NZLR 18, paras 28-40.
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30. Thus we are guided in procedural matters, among other things, by the highest
standards of international criminal procedure, with a view to ensuring a fair and
expeditious outcome. This direction is stated in Article 28 of our Statute®® and is
repeated at Rule 3(A) of our Rules of Procedure and Evidence.®* The Prosecutor
submits that, because there is currently no live criminal proceeding against Mr. El
Sayed, the Tribunal’s disclosure rules are of no relevance to this case. We agree that
the Rules focus on the Tribunal’s express criminal jurisdiction rather than on its
inherent jurisdiction to deal with the present application and appeal. But the Rules
give effect to the object and purpose of our Statute and are thus still germane to the
exercise of the Tribunal’s inherent jurisdiction. We therefore look to the Rules for
guidance on how to apply the relevant principles in the matter before us. Indeed,
insofar as the Rules protect information against disclosure in criminal proceedings,
despite the criminal penalties at stake for the defendant, they must a fortiori protect
that information in civil proceedings where the stakes are almost inevitably lower.

31.  Finally, in our decision of 16 February 2011, we held that an accused is entitled
to the application of whichever of the law of Lebanon or international criminal law
accords him better protection.** We adopt that principle by analogy in the present

casc.

32.  We turn to apply these considerations to the three questions raised by Mr. El
Sayed’s appeal, mentioned at paragraph 7.

62 Article 28(2) of the STL Statute states that, when adopting Rules of Procedure and Evidence, the judges
“shall be guided, as appropriate, by the Lebanese Code of Criminal Procedure, as well as by other reference
materials reflecting the highest standards of international criminal procedure, with a view to ensuring a fair and
expeditious trial.”

63 Rule 3(A) STL RPE provides:
The Rules shall be interpreted in a manner consonant with the spirit of the Statute and, in order of
precedence, (i) the principles of interpretation laid down in customary international law as codified
in Articles 31, 32 and 33 of the Vienna Convention on the Law of Treaties (1969), (ii) international
standards on human rights[,] (iii) the general principles of international criminal law and procedure,
and, as appropriate, (iv) the Lebanese Code of Criminal Procedure.

64 Interlocutory Decision on the Applicable Law: Terrorism, Conspiracy, Homicide, Perpetration, Cumulative
Charging, STL-11-01/1, 16 February 2011 (“Interlocutory Decision on the Applicable Law™), para. 211.
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DISCUSSION

L Is Mr. El-Sayed entitled to documents in the possession of the Tribunal?

33.  In our decision of 10 November 2010, we recognized the existence of a
general right to access one’s criminal file, which it was then unnecessary to define.®
The Prosecutor has not cross-appealed from the decision of the Pre-Trial Judge of 12
May 2011 as to the nature of that right. There being no pleaded issue on the point,
and since we agree with the general approach of the Pre-Trial Judge, we have not
called for further submissions or directed oral argument to assist our elaboration
upon the principles that in this instance give rise to a right to information. In his 17
September 2010 decision, the Pre-Trial Judge compared Mr. El-Sayed’s request to
that of a criminal defendant seeking access to his criminal file. We rely on broader

principles of international law to reach the same result.

34, We consider Mr. El Sayed’s request for information under both international
and Lebanese law. We determine that, taking into account Mr. El Sayed’s legitimate
interest in accessing these documents, namely their use in a court of law to bring
claims against those allegedly responsible for his unlawful detention, Mr. El Sayed
has a valid claim for documents. We separately consider whether, and how, that
claim should be vindicated under the circumstances of this case. Upon a balancing
of factors, we conclude that with certain exceptions Mr. El Sayed has a right to
documents held by the Tribunal. But for the reasons later given we find it necessary
to refer the file back to the Pre-Trial Judge for further consideration.

A. International Law

35.  Overarching the work of this Tribunal is the principle of the rule of law.*
At base the rule of law entails the recognition of essential human rights and just

65 El Sayed Decision of 10 November 2010, supra note 2, at para. 64.

66 See P. Sales, “Three Challenges to the Rule of Law in the Modern English Legal System”, in R. Ekins (ed.),
Modern Challenges to the Rule of Law (Wellington: LexisNexis, 2011), at 190; see also, e.g., P. Craig, “Formal
and Substantive Conceptions of the Rule of Law: An Analytical Framework” [1997] Public Law 467; M.H.
Kramer, Objectivity and the Rule of Law (Cambridge: Cambridge University Press, 2007), at 101-186; T.
Bingham, The Rule of Law (London: Allen Lane, 2010); P. Sales, “The General and the Particular: Parliament
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procedures for their enforcement. Other critical elements include fair trial guarantees

and the dignity of the individual vis-a-vis the state.

36.  Thus our Statute states that “[t]he accused shall be entitled to a fair and public
hearing,”” and it expressly obligates the Tribunal to safeguard specific rights for
both accused individuals® and suspects questioned by the Prosecutor.®” Our Statute
further requires that the judges be independent in the performance of their functions
and of high moral character, impartiality and integrity, with extensive judicial

experience.”

37.  Therule of law also imports the legal equality of all individuals,” which in turn
limits the authority of the State to what is necessary for the protection of the people.
In the past the citizen was treated as subordinate to the sovereign, as was expressed

in the old notion “the king can do no wrong”.” That proposition is progressively

and the Courts under the Scheme of the European Convention on Human Rights”, in M. Andenas & D. Fairgrieve
(eds), Tom Bingham and the Transformation of the Law (Oxford: Oxford University Press, 2009), at 163-167; L.
Fuller, The Morality of Law: Revised Edition (New Haven: Yale University Press, 1969); J. Raz, “The Rule of
Law and Its Virtue”, 93 Law Quarterly Review (1977) 195.

67 Article 16(2) STLSL.

68 Article 16(4) STLSt:
In the determination of any charge against the accused pursuant to this Statute, he or she shall be
entitled to the following minimum guarantees, in full equality:
(a) To be informed promptly and in detail in a language which he or she understands of the nature and
cause of the charge against him or her;
(b) To have adequate time and facilities for the preparation of his or her defence and to communicate
without hindrance with counsel of his or her own choosing;
(c) To be tried without undue delays; ...
(e) To examine, or have examined, the witnesses against him or her and to obtain the attendance and
examination of witnesses on his or her behalf under the same conditions as witnesses against him or
her; [and]
(f) To examine all evidence to be used against him or her during the trial in accordance with the Rules
of Procedure and Evidence of the Special Tribunal[.]

69 Suspects questioned by the Prosecutor have the right not to incriminate themselves; to be informed that there are
grounds to believe they committed a crime within the jurisdiction of the Tribunal; to remain silent; to have legal
assistance, paid for by the Tribunal if necessary; to have an interpreter; and to be questioned in the presence of
an attorney. Article 15 STLSt.

70 Article 9 STLSt.

71 InTItaly the Constitutional Court has applied the principle of equality in order to reject Prime Minister Berlusconi’s
claim to be the only citizen exempt from the criminal law: Italy, Constitutional Court, Constitutionality of
“Lodo Alfano”, Judgment n. 262, 19 October 2009.

72 Albeit limited by the King’s obligation to protect his subjects, reciprocal to their duty of fealty to the Crown:
UK., Calvin's Case (1608) 7 Coke’s Reports la, 77 ER 377.
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being reversed as the true significance of the 1948 Universal Declaration of Human
Rights and the two UN Covenants of 1966 on human rights as well as all the other
post-War conventions and their call to uphold inherent human dignity is increasingly
appreciated. Certain state privileges may remain justifiable as needed to perform
legitimate functions in the public interest, subject however to full compliance with
the legal imperatives on human rights laid down in customary international law and
all the relevant treaties. There is increasing recognition that citizens are not to be
treated as inferior to the state but must be fully respected in their right to human
dignity and equality. The rise of democracy, with the ascendancy of the citizen, has
converted state agencies, including politicians and judges, into servants rather than
masters of the people.” Their powers, including the authorisation of use of force to
detain, are nowadays conferred in order to be performed on behalf of the citizenry

and not as its master.”

38.  When considering what information should be the subject of a court order for
disclosure, “The test will always be whether, in the given case, disclosure appears to
be necessary in order to resolve the matter fairly and justly.”” It is the court’s task to
devise procedures that will achieve that result by properly balancing the competing
claims of a litigant to full disclosure and of the state to public interest immunity.’

39. In the context of the overarching principle of the rule of law, we note two
streams of international jurisprudence that would support Mr. El Sayed’s present

73 Among other developments, this is demonstrated by the higher standards of conduct expected of public sector
parties in litigation. See, e.g., UK., R (Quark Fishing Ltd) v. Secretary of State for Foreign and Commonwealth
Affairs [2002] EWCA Civ 1409 [50], [2002] All ER (D) 450 (Laws LJ): “[T]here is — of course — a very high
duty on public authority respondents, not least central government, to assist the court with full and accurate
explanations of all the facts relevant to the issue the court must decide.”

74 See generally J. Waldron, “Are Sovereigns Entitled to the Benefit of the International Rule of Law?”, 22(2)
European Journal of International Law (2011) 315, 316-317. Waldron considers that the Rule of Law comprises,
among other things, “a requirement that people in positions of authority should exercise their power within a
constraining framework of public norms rather than on the basis of their own preferences or ideology; [... and] a
principle of legal equality, which ensures that the law is the same for everyone, that everyone has access to the
courts, and that no one is above the law.”

75 UK., Tweed v. Parades Commission for Northern Ireland [2006] UKHL 53, [2007] 1 AC 650 [3] (Lord
Bingham) (emphasis added).

76 See New Zealand, CREEDNZ Inc. v. Governor-General [1981] 1 NZLR 172, 182 (CA); U.K., R (4l-Sweady) v.
Secretary of State for Defence (No 2) [2009] EWHC 2387 (Admin).
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claim for access to documents: the right of access to justice, and what has been called
the “right” to information held by a public authority.

1. Access to Justice

40. That the claim pursued by the present application is related to the right of
access to justice was emphasised by the President in the reasons for his Order of
15 April 2010 assigning Mr. El Sayed’s application to the Pre-Trial Judge. As he
observed:

The right of access to justice is regarded by the whole international community
as essential and indeed crucial to any democratic society. It is therefore
warranted to hold that the customary rule prescribing it has acquired the status
of a peremptory norm (jus cogens). Such status denotes that an international
norm has achieved such prominence in the international community that
States and other international legal subjects may not derogate from it either in
their international dealings or in their own national legislation — unless such
derogations are strictly allowed by the norm itself.”

41.  Insupport of this observation, the President referenced the major international
human rights instruments as well as jurisprudence from regional human rights

courts.”

42.  The right of access to justice, to be meaningful, must extend to the means
to secure a proper remedy. Here, to withhold information from Mr. El Sayed could

block his effective access to justice before domestic courts.

43.  So the courts will strive to ensure that the right to justice receives practical
effect. An example of their approach is the form of legal claim, recognised in the
common law of England and now evolving widely, of the equitable bill of discovery.
When a person has been harmed by an unidentified wrongdoer, the bill of discovery
allows that person to seek identifying information about the wrongdoer from third

77 Order Assigning Matter to Pre-Trial Judge, supra note 21, at para. 29.
78 Id. at paras 29-33.
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parties who are implicated, however innocently, in the harmful conduct.” It has been
applied in recent times in R (on the application of Binyan Mohamed) v. Secretary of
State for Foreign and Commonwealth Affairs.*

44.  Whether recognised by international human rights case law or that of domestic
courts,? the effective right of access to justice is fundamental. As we must uphold
the highest international standards of justice, this right of access must inform our
consideration of Mr. El Sayed’s claim. The right of access does not however justify
discovery of documents for purposes other than those asserted by Mr. El Sayed,
namely the pursuit of legal claims against the individuals allegedly responsible for
his detention.

2. Freedom of Information

45.  The principle of entitlement to access information held by a public authority
is now well-advanced internationally.® In strict legal terms it is a “claim”, to be

evaluated against competing claims, rather than an actionable “legal right”; it becomes

79 U.K., Norwich Pharmacal v. Customs & Excise Commissioners [1974] 1 AC 133; UK., R (on the application of
Binyan Mohamed) v. Secretary of State for Foreign and Commonwealth Affairs [2008] EWHC 2048 (Admin),
[2009] 1 WLR 2579 and 2653, on appeal [2010] EWCA Civ 65 & 158, [2010] 3 WLR 554; Canada, Glaxo
Wellcome PLC v. The Minister of National Revenue [1998] 4 FC 439; R.F. Barron, “Existence and Nature of
Cause of Action for Equitable Bill of Discovery”, 37 ALR 5th 645 (1996); U.S., Pressed Steel Car Co. v. Union
Pacific Railroad Co., 240 F. 135 (S.D.N.Y. 1917) (per Learned Hand, J); U.S., Sinclair Refining Co. v. Jenkins
Petroleum Process Co., 289 U.S. 689 (1933).

80 U.K., R (on the application of Binyan Mohamed) v. Secretary of State for Foreign and Commonwealth Affairs
[2008] EWHC 2048 (Admin), [2009] 1 WLR 2579 and 2653, on appeal [2010] EWCA Civ 65 & 158, [2010] 3
WLR 554. There, the applicant faced capital charges in the United States and sought information from the U.K.
government to assist in his defence. The English Divisional Court applied the bill of discovery procedure to
require the U.K. government to disclose to assist his defence confidential information concerning its implication
in torture employed upon him by U.S. personnel seeking admissions of involvement in terrorism.

81 In addition to the common law bill of discovery, see the domestic case law cited in the President’s Order
Assigning Matter to Pre-Trial Judge, supra note 21, at para. 27.

82 “FOl is now becoming widely recognized in international law. Numerous treaties, agreements and statements by
international and regional bodies oblige or encourage governments to adopt laws. Cases are starting to emerge
in international forums. Nearly 70 countries around the world have now adopted comprehensive Freedom of
Information Acts to facilitate access to records held by government bodies and another fifty have pending efforts.
[...] About half of the countries that have a constitutional right have adopted a national FOI law.” D. Banisar,
“Freedom of Information Around the World 2006 (2008), at 6, 17, available at http://www.freedominfo.org/
documents/global_survey2006.pdf. See also surveys collected below at note 88 and T. Mendel, Freedom of
Information: A Comparative Legal Survey, 2nd edn. (Paris: United Nations Educational Scientific and Cultural
Organization, 2008), at 3.
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a legal right only when the court accepts that the claim is legally enforceable. But,
since in ordinary parlance it is normally if more loosely called a “right”, we use the
term “right” to describe such claim. So does Article 19 of the Universal Declaration
of Human Rights (“UDHR”), which provides: “Everyone has the right to freedom of
opinion and expression”, which includes “freedom [...] to seek, receive and impart
information and ideas [...].” Article 19(2) of the 1966 United Nations International
Covenant on Civil and Political Rights (“ICCPR”) provides that freedom of
expression “shall include freedom to seek, receive and impart information and ideas
of all kinds, regardless of frontiers, either orally, in writing or in print, or through
any other media of his choice.” Likewise, the Arab Charter of Human Rights (2004),
which came into effect in 2008, states in Article 32:

I The present Charter guarantees the right to information and to freedom
of opinion and expression, as well as the right to seek, receive and impart
information and ideas through any medium, regardless of geographical
boundaries.

2 Such rights and freedoms shall be exercised in conformity with the
fundamental values of society and shall be subject only to such limitations
as are required to ensure respect for the rights or reputation of others or the
protection of national security, public order and public health or morals.®

46. The Commission established under the African Charter on Human and
People’s Rights adopted in 2002 the Declaration of Principles of Freedom of
Expression in Africa which provides for both freedom of expression®* and freedom

of information.® Article 10(1) of the 1950 European Convention on Human Rights

83 It has been signed by Lebanon, Algeria, Bahrain, Egypt, Libya, Jordan, Kuwait, Morocco, Palestine, Qatar,
Saudi Arabia, Sudan, Syria, Tunisia, the United Arab Emirates and Yemen. It has been ratified by Algeria,
Bahrain, Libya, Jordan, Palestine, Qatar, Saudi Arabia, Syria, the United Arab Emirates and Yemen.

84 Article I of the Declaration provides:
1. Freedom of expression and information, including the right to seek, receive and impart
information and ideas, either orally, in writing or in print, in the form of art, or through any other form
of communication, including across frontiers, is a fundamental and inalienable human right and an
indispensable component of democracy.
2. Everyone shall have an equal opportunity to exercise the right to freedom of expression and to access
information without discrimination.

85 Aurticle IV of the Declaration provides:
1. Public bodies hold information not for themselves but as custodians of the public good and everyone
has a right to access this information, subject only to clearly defined rules established by law.
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provides that the right to freedom of expression “shall include freedom to hold
opinions and to receive and impart information and ideas without interference by
public authority and regardless of frontiers.” And Article 13 of the Organisation of
American States’ American Convention on Human Rights has been held by the Inter-
American Court of Human Rights to establish a broad freedom of information right,
subject to appropriate restrictions. %

47. Sweden was the first state to enact freedom of information legislation in 1766;
that right to information is currently enshrined in “Regeringsformen”, the Swedish
Instrument of Government, which is part of the Swedish Constitution.*” Today
115 states have adopted some form of freedom of information principle by either
constitutional provisions, statute or regulations.’® These states are representative,

2. The right to information shall be guaranteed by law in accordance with the following principles:
» everyone has the right to access information held by public bodies|...]

86 See IACHR, Claude-Reyes v. Chile, Series C, No. 151 (19 September 2006), para. 77.

87 Article 1 of “Regeringsformen” (“Instrument of Government”), creates the starting point not only for freedom
of information in general terms, but also for the basic right for all citizens of access to all material kept by all
public organs. Basically, all such material must be made available and disclosed when asked for. However, this
right is not without exceptions. Under certain general conditions set out in the Constitution, this right might
be restricted by legislation taken by the parliament. The basic law on those restrictions is “Offentlighets- och
sekretesslagen”, the Act on Publicity and Secrecy, of 2009.

The restrictions on disclosure in Offentlighets- och sekretesslagen are based on the different kinds of
interest that might be harmed or damaged in case of disclosure. This may include the risk of endangering
investigation of crimes and the protection of personal information on individuals.

A party, not only in court cases but also in other kinds of cases before public organs, is basically entitled to
have access to all material in the case, although in very special circumstances there may be certain restrictions
(see Chapter 18 Article 1). If the criminal investigation is closed without a trial, a former suspect may be
regarded as a party and as entitled to take part of information in the investigation (Regeringsritten — The
Swedish Supreme Administrative Court decision 2001-06-07 in case 2808-00, published in RA 2001 ref.
27). In short, the case was as follows. On basis of an allegation the police started a preliminary investigation
on economic crime against a person, T.K. However, the prosecutor decided not to conduct a formal criminal
investigation against T.K. The allegation of the crime originated from an ongoing civil case in which T.K was
involved. T.K. claimed that he needed to have access to the material the police had gathered in order to be able
to guard his rights in ongoing and forthcoming civil processes. The Supreme Administrative Court noted that
the material dealt with by the police and the prosecutor constituted a case in the meaning of the law and that
T.K. should be regarded as a party in this case. Thus he had the qualified right under the law to get access to
the material in question. Referring to the connection between the closed criminal investigation and the ongoing
civil process and from the resulting need to get access to the material, the Court found that he had motive strong
enough to support his claim for access to the material.

88 A collection of sources suggest there are up to 115 countries with national laws, decrees, or constitutional
provisions recognizing freedom of information, while another twenty-two have draft laws in progress. See Banisar,
“Freedom of Information Around the World”, supra note 82; Open Society Justice Initiative, “Transparency &
Silence: a Survey of Access to Information Laws and Practices in Fourteen Countries” (2006), available at
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among others, of civil and common law and Islamic traditions.® Additional states
have draft legislation on freedom of information which is currently within the

legislative process.

48. However, the right to information may need to be reconciled with other
interests, such as the principle of good administration of justice, in particular the
need to safeguard the secrecy of an investigation. These other interests may also
include the right to confidentiality and to privacy, also laid down in the ICCPR
at Article 17 (1), which provides that “No one shall be subjected to arbitrary or
unlawful interference with his privacy, family, home or correspondence, nor to
unlawful attacks on his honour and reputation.” Whenever there may arise a conflict
among these interests, it falls to courts to strike a balance between them, in light of
the general principles of international law on human rights.

49.  The international sea-change is of such dimensions as to demand recognition
that freedom of information has become a general principle of law. Its justification is
summarised in the Swedish Instrument of Government and was spelt out by the New
Zealand Committee on Official Information, which concluded that “It rests on the
democratic principles of encouraging participation in public affairs and ensuring

the accountability of those in office; it also derives from concern for the interests

http://www.soros.org/initiatives/justice/focus/foi/articles_publications/publications/transparency 20060928;
D. Banisar, “Legal Protections and Barriers on the Right to Information, State Secrets and Protection of Sources
in OSCE Participating States” (May 2007), available at https://www.privacyinternational.org/foi/OSCE-access-
analysis.pdf (study commissioned by the Representative of the Freedom of the Media for the Organization
for Security and Cooperation in Europe); R. Vleugels, “Overview of all FOI Laws” (2010), http://right2info.
org/resources/publications/Fringe%20Special%20-%200verview%20FOI1A%20-%20sep%2020%202010.
pdf; Right2Info, Constitutional Provisions, Laws and Regulations Relevant to the Right of Information, http://
right2info.org/laws (last visited July 14, 2011). In addition to the national laws, decrees and constitutional
provisions collected by these sources, see Cameroon, Const. art. 9 sec. 1 & art. 19; Cape Verde, Const. arts. 20
& 43; Dem. Rep. Congo, Const. art. 24; Congo, Const. art. 19; El Salvador, Ley de Acceso a la Informacion
Publica, Decreto N. 534 (Dec. 2010); Eritrea, Const. art. 19 sec. 3; Ghana, Const. art 21 sec. 1(f); Guinea-Bissau,
Const. art. 43; Kazakhstan, Const. art. 18 sec. 3 & art. 20 sec. 2; Kenya, Const. ch. 5 para. 79; Madagascar,
Const. art. 11; Malta, Freedom of Information Act, Ch. 496 (Act XVI 2008); Mongolia, Const. art. 16 sec. 17;
Nepal, Const. art. 27; Nicaragua, Const. arts. 66 & 67; Rwanda, Const. art. 34; St. Vincent and the Grenadines,
Freedom of Information Act (Act No. 27 of 2003); Seychelles, Const. art. 28; Venezuela, Const. art. 28.

89 See the broad geographic range of countries surveyed in sources cited in notes 82 and 88 above.
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of individuals.”® Thus the evolution and application of freedom of information as a

general principle of international law should occur on the basis that:

50.

[...] the presumption of non-disclosure is no longer helpful, or indeed valid
[...] the presumption henceforth should be that information is to be made
available unless there is good reason to withhold it.*'

3. Competing Interests

Under neither rubric (access to justice or freedom of information) is the

right to obtain information from public authorities absolute. Limiting the rights

to information under both of these streams is the public interest in confidentiality

of certain classes of information.”” For the principle of freedom of information in

particular, there is a need to balance the legitimate and well-founded interests of the

state as a whole; of individuals and organisations (including those of privacy); and

of effective government and administration. That is why:

[i]n no country where access to official information has become an issue has
the case been made for complete openness. Few dispute that there are good
reasons for withholding some information and for protecting it.”*

90

91
92

93

New Zealand, Committee on Official Information, Towards Open Government 1: General Report (Wellington:
1980) (“Towards Open Government”), para. 20 (emphasis added).

1d. at paras 54-55 (emphasis in original).

See above paragraph 48. But an accused individual’s right of fair trial trumps all other rights and if, despite
whatever safeguards may be available, the withholding of information would render a trial unfair, the accused
must be discharged. Rule 116(C) STL RPE; UK., R v. 4 (No. 2) [2001] UKHL 25, [2002] 1 AC 45 [38] (Steyn,
LJ); S. Stapleton, “Ensuring a Fair Trial in the International Criminal Court: Statutory Interpretation and the
Impermissibility of Derogation”, 31 N.Y.U. Journal of International Law & Policy (1999) 535, at 568; cf.
ECHR, Chahal v. United Kingdom, 15 November 1996, paras 31-32, Reports of Judgments and Decisions,
1996-V.

Towards Open Government, supra note 90, at para. 33.
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In both contexts, in order to do justice both to the individual and to the wider
community, the law must devise procedures that will protect certain classes of

information for legitimate public interest reasons.*

51.  Similarly, any claim Mr. El Sayed has to information held by this Tribunal must
be properly weighed against well-founded contrary interests that may be asserted
by the Prosecution on behalf of the larger community. It must also be subject to
the condition that the use of information obtained on disclosure be limited to the
asserted purposes of Mr. El Sayed’s claim, which establish a legitimate interest in
the documents.

B. The Law of Lebanon

52.  We have noted that the Pre-Trial Judge relied upon an accused person’s
entitlement to access his criminal file or dossier to conduct his defence. He reasoned
that Mr. El Sayed should have had access to the file (minus materials which should
remain confidential); and that such entitlement survived his release from detention.
An opposing argument is that, under the law of Lebanon, he never acquired such
right of access, which is triggered only on indictment or discharge.

53.  The Lebanese courts have to date construed the Lebanese Code of criminal
procedure as heavily restricting a suspect’s access to the criminal file during
investigation, and allowing full access at the trial stage to an accused. A general
principle has been applied to the investigation phase: that of confidentiality or
secrecy,” which entails exempting from disclosure all investigative material. In
general, access to the file has been given only once the suspect is discharged (at the
end of the investigation)®® or at the trial stage and not before.

94 See generally D. Feldman, “Disclosure of Information, Torture and the ‘Special Relationship’”, 69(3) Cambridge
Law Journal (2010) 430.

95 Aurticle 53 of the Lebanese Code of criminal procedure provides: “The investigation shall remain confidential
until such time as the case is referred to the trial court, except for matters pertaining to the indictment [sic]
decision. Anyone who breaches the confidentiality of the investigation shall be liable to prosecution before
the Single Judge in whose area of jurisdiction the act complained of occurred; he shall be punishable by
imprisonment of between one month and one year and by a fine of between one hundred thousand and one
million Lebanese pounds or by either of these two penalties.” An English version of the Lebanese Code of
criminal procedure can be found on the Tribunal’s website (see http://www.stl-tsl.org/sid/49).

96 Article 122 of the Code of criminal procedure provides that: “If the Investigating Judge decides to stay the
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54. Provisions describing the access to the criminal file are found throughout the
Lebanese Code of criminal procedure. At the investigation phase, Article 76 of the
Code requires that the defendant be informed of the charges against him, meaning
that the Investigating Judge must summarise the facts and inform the defendant of the
evidence in his possession or of the suspicions against him.” If the defendant requests
counsel, Article 78 of the Code requires that, before the defendant is questioned by
the Investigating Judge, his counsel be “informed” of the investigative measures
taken by that Judge.”® Such information does not, however, extend to giving him
access to witness statements. Therefore, a Judge may construe these provisions as

heavily restricting access to one’s criminal file.

55.  When the indictment is issued by the Indictment Chamber, the whole file is
transferred to the criminal court and made public.”” Under Lebanese law, at the trial
phase, there are no defined exceptions to the disclosure of the criminal file. The
accused is entitled to access all the elements contained in it. We do not need to consider
whether they include information on witnesses, or even information excluded from

disclosure under international tribunals’ rules of procedure and jurisprudence.

56.  Insum, priortoany charges being brought againstan accused, the confidentiality

surrounding an investigation has been treated as absolute. A defendant at that stage is

prosecution of the defendant, he shall base his decision on either a legal or factual ground. [...]” The word
“stay” in this context refers to a discharge of the accused by the investigating judge and not to a temporary stay
of proceedings. The procedure under Lebanese law corresponds to a “non-lieu”. A “non-lieu” is translated as a
discharge (the Council of Europe French-English Legal dictionary).

97 Article 76 provides:

When the defendant appears before him for the first time, the Investigating Judge shall inform him of
the charges against him, summarizing the facts and informing him of the evidence in his possession or
of the suspicions against him so that he can refute them and mount a defence. The Investigating Judge
is not required to provide him with a legal characterization of the facts. The Investigating Judge shall
inform him of his rights, particularly the right to the assistance of an advocate during the questioning.
If the Investigating Judge fails to inform the defendant of the charges against him, as set out above,
or to inform him of his right to the assistance of an advocate, the results of the questioning shall be
inadmissible as evidence.

98 Aurticle 78 of the Code of criminal procedure provides: “[...] If the defendant chooses an advocate to defend him,
the Investigating Judge may not question him or proceed with the investigative measures unless the advocate is
present and is informed of all the investigative acts except for the witnesses’ statements, on pain of nullity of the
questioning and of the subsequent measures. [...]”

99 Article 239 of the Lebanese Code of criminal procedure can be found in Section III titled “The trial”. It provides
that: “All parties are entitled to examine the case file and to have a copy thereof.”
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merely a suspect, and has few rights regarding information or access to a file. As soon
as a defendant becomes an accused, in order to ensure that all his defence rights as
well as the principle of equality of arms are preserved, he is provided with essentially
all the information gathered by the judges or the judiciary police and supporting the
charges brought against him. Likewise, if he is discharged, he is entitled to a copy
of the whole file.

57.  We have recorded that, at the time of his transfer to this Tribunal, Mr. EI Sayed
was detained and an arrest warrant had been issued by the Lebanese Investigating
Judge who was still conducting the investigation against him. He was neither
indicted nor discharged. It is therefore arguable that, at the time of his release by this
Tribunal, Mr. El Sayed would not have been entitled to have access to the whole of

his criminal file in Lebanon.'®

58.  Nonetheless, Lebanese law might allow such a request on a different basis,
such as the right to access information provided for by reference in the Lebanese
Constitution independently of, although not necessarily unrelated to, the rights of a

criminal suspect or accused.

59.  In the decision of 16 February 2010 we held that:

From the case law of the Lebanese Constitutional Council, it appears
that the Preamble is considered an integral part of the Constitution and
therefore holds the same legal status as other constitutional provisions.

It follows that the Preamble and all the texts to which it refers [...] have
constitutional status. All these principles become therefore constitutional
principles on the basis of the Lebanese Constitution itself.!”!

100 See Lebanese Code of criminal procedure, Arts. 76 & 78.

101 See Interlocutory Decision on the Applicable Law, supra note 64, at footnote 232.
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60. The Preamble refers expressly to two human rights instruments: the UDHR
and the ICCPR.'” Both instruments guarantee, as a component of the right to free

expression, the right to “seek, receive and impart information.”%

61. On such approach, it is warranted to regard freedom of information, as
provided for in the UDHR and the ICCPR, as a constitutional value under Lebanese
law. However, the scope of any resulting legal right, and any restrictions that may
apply to it, have not yet been clearly defined either by Lebanese legislation or by
case law. The enshrining of freedom of information in the Lebanese Constitution
gives added weight to the international law to which we now turn.

C.  Application to the Present Case

62.  Under international law, both the concept of effective access to justice and
the general principle of freedom of information point to a potentially valid claim on
the part of Mr. El Sayed to access documents held by this Tribunal. It is a separate
question, however, whether that is a claim we should recognize and vindicate in this

instance. There are multiple considerations.

63.  First, the weight of the applicant’s entitlement to information falls along a
continuum: the greater the personal stake, the stronger the claim, albeit still to be
weighed against other concerns for confidentiality. In cases like R (on the application
of Binyan Mohamed) v. Secretary of State for Foreign and Commonwealth Affairs,'**

Commissioner of Police v. Ombudsman,"” and United States v. Moussaoui,'® the

102 The Preamble of the Lebanese Constitution provides that: «Le Liban est arabe dans son identit¢ et son
appartenance. Il est membre fondateur et actif de la Ligue des Etats Arabes et engagé par ses pactes; de
méme qu’il est membre fondateur et actif de 1’Organisation des Nations-Unies, engagé par ses pactes et par
la Déclaration Universelle des Droits de I’Homme. L’Etat concrétise ces principes dans tous les champs et
domaines sans exception». The Lebanese Constitutional Council has held that “[i]t is established that these
international conventions which are expressly mentioned in the Preamble of the Constitution form an integral
part along with said Preamble and Constitution, and enjoy constitutional authority”. Constitutional Council,
decision no. 2/2001, 10 May 2001, published in Al-majless al-doustouri (2001-2005) [Constitutional Council
review (2001-2005)], at 150.

103 UDHR art. 19; see also ICCPR art. 19(2). These provisions are reproduced in paragraph 45 above.
104 See footnote 80 above.

105 [1988] 1 NZLR 385.

106 382 F.3d 453 (4th Cir. 2004).
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applicant seeking information from a public authority was facing criminal charges
and required access to information in order to prepare his defence. Here by contrast

Mr. El Sayed is no longer in detention and has never been charged.

64. Next is the fact, peculiar to ad hoc tribunals, of limited resources. In
Rwamakuba v. Prosecutor'® the Rwanda tribunal struggled with the need to fund,
for the violation of an accused’s right to legal assistance, minor compensation which
is greatly exceeded by the resources required to deal with the present claim. The case
indicates the need for a sense of reality. The task of wrestling with issues removed
from the Tribunal’s statutory functions must not be permitted too readily to divert its
finite resources. Yet an absolute barrier to such process would be unjust to a claimant

with a legitimate grievance.

65. Then there is the question of the legitimacy of the asserted legal interest. A
bare assertion of a person released from detention that his arrest and custody were
wrongful may not be sufficient to justify extraordinary measures. For example, an
acquittal following a trial may be for reasons unrelated to an accused person’s actual
innocence. This is why in some national jurisdictions the state will not reimburse
an acquitted defendant’s legal costs unless it can also be shown that the prosecution
was unreasonable.'® Likewise, the fact of Mr. El Sayed’s eventual release does not
of itself mean his original detention was unreasonable or that he is therefore entitled
to a remedy before a domestic court, even though it could be an element of a claim

for such remedy.

66. The only material before us in this regard is the concession made by the
Prosecutor that:

“information gathered to date in relation to the possible involvement of
the four detained persons in the attack against Rafiq Hariri has not proved

107 Decision on Appeal Against Decision of Appropriate Remedy, ICTR-98-44C-A, 13 September 2007.

108 The New Zealand Law Commission, for instance, has argued that acquittal does not of itself require the State to
compensate the accused for the costs of his or her defence: a judgment of acquittal may be for reasons unrelated
to an accused’s actual innocence, much less to the reasonableness of the prosecutor’s decision to bring the
charges in the first place. New Zealand, Law Commission, Report 60: Costs in Criminal Cases (Wellington:
May 2000) at para. 10, available at http://www.lawcom.govt.nz/sites/default/files/publications/2000/05/
Publication_68 290 R60.pdf. Different approaches have been adopted in other jurisdictions.
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sufficiently credible to warrant the filing of an indictment against any of them”.
[...] “[t]he assessment that has been made is based on several considerations,
including inconsistencies in potentially key witnesses’ statements, and a lack
of corroborative evidence to support these statements. Some witnesses also
modified their statements and one potentially key witness expressly retracted
his original incriminating statement.” The Prosecutor, without mentioning
any specific name, added that the investigation was ongoing and that the
Submission should not be understood as prejudging any future action.'®

This is not an admission of innocence, but neither is it an assertion of guilt; rather it

provides the reasons why, at the time of the release, charges were not pursued.

67. In considering whether Mr. El Sayed’s claim for documents should be granted,
we must achieve a rational and proportionate resolution of these competing factors.'”
In particular, we must balance that claim for information against the principle of
secrecy of an investigation that is still continuing and the need for husbanding of
resources in circumstances where we know no more of the facts than has been
disclosed by the Prosecutor. We have emphasised that the streams of authority tending
to support a claim to disclosure do not without more give rise to an actionable right to
information: countervailing considerations of confidentiality, both for investigation
purposes as well as other reasons, must be overcome. Mere acquittal or withdrawal
of charges does not as such give rise to such a right. And the test to be formulated
must not allow over-ready distraction from the primary mandate of the Tribunal.
We have therefore determined that the application should not be granted as of right.
Rather it should be granted only if necessary to avoid a real risk that, if it is declined,
the applicant will suffer an injustice that clearly outweighs the opposing interests.
Nor should it be granted beyond the extent required for that purpose.

68.  We conclude that the fact of detention for nearly four years, together with the
acknowledgement made by the Prosecutor at the end of the period, demonstrate a

real possibility that access to information is required to avoid an injustice, and that

109 Order Assigning Matter to Pre-Trial Judge, supra note 21, at para. 5 (quoting Submission of the Prosecutor to
the Pre-Trial Judge Under Rule 17 of the Rules of Procedure and Evidence, CH/PTJ/2009/004, 27 April 2009,
para. 29).

110 Cf. UK., R (on the application of Cart) v. The Upper Tribunal [2011] UKSC 29.
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the interests in allowing the claim outweigh the costs of that course. But it should
be permitted only to the extent required to enable Mr. El Sayed to make the claim
he states in his application to the President, subject to appropriate conditions set by
the Pre-Trial Judge.!!! Use for any other purpose would not be justified and would

be improper.'?

69.  Within this context, we turn to consider the specific challenges made by the
Appellant to the decision of the Pre-Trial Judge: was he right to determine that all
documents in three categories defined by the Prosecutor should be withheld from
disclosure?

II.  Did the Pre-Trial Judge err in categorically excluding these three sets of
documents from disclosure to Mr. El Sayed?

70.  We have noted at paragraph 16 that the Pre-Trial Judge concluded that the
documents in categories (1), (2), and (3) were inherently confidential, were exempt
from disclosure under Rule 111, and also did not form part of Mr. El Sayed’s
criminal file. He therefore held that the Prosecutor was not obligated to disclose the
documents in categories (1), (2), and (3).

A.  The Appeals Chamber’s Approach

71.  The primary responsibility for correct classification of documents falls on
the Prosecutor. The Prosecutor’s submission that the Appellant’s challenge to the
classification of the documents is a “fishing expedition” misapprehends that fact.
When there are grounds for belief that the Prosecutor has misapprehended that
responsibility it is the right of the Appellant to advance that challenge before this
Tribunal.'® The ultimate responsibility for ensuring compliance with the law is that
of the judiciary. Public interest privilege “does not represent a surrender of judicial

111 See above note 5.
112 See the rationale for such a finding in U.K., Riddick v. Thames Board Mills Ltd. [1977] 1 QB 881.

113 See sources cited below at note 117.
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control over access to the courts [...] it is essential that the courts continue critically

to examine instances of its invocation.”'*

72.  Thelegal characterisation of a document for the purpose of judicial proceedings
involves its assessment against the applicable legal provisions. This process can be
relatively simple when the document’s characterisation is addressed explicitly in
those legal provisions. The process is more complicated when the legal provisions do
not clearly define the contours of the concept and its legal consequences. Such is the
case for documents covered by Rule 111, which employs general and undetermined
concepts such as “[r]eports, memoranda, or other internal documents prepared by
a Party [...].”""> Where concepts are left undefined by legal texts, it is the task of
the judges to establish criteria for their definition and to make an evaluation.!'® The
content of the documents in question, their function and purpose, as well as their
source or author are all relevant to the evaluation.

73.  For example, it is not enough to accept that a document is an investigator’s
note simply because the title of this document says so. The classification of a record
as “internal document”, because it is the work product of a Party and thus subject to
the protection of Rule 111, hinges on an assessment not just of the document’s title,

but also of its actual content, function, purpose and source.

74.  This does not mean that judges must always review material withheld from
disclosure on a document-by-document basis. There have been competing arguments
on whether the court may accept the categorical approach asserted by the Prosecutor
or whether it should examine the material document by document."” What is always

114 See U.S., Mohamed v. Jeppesen Dataplan Inc., 614 F.3d 1070, 1082 (9th Cir. 2010).
115 See below paragraph 76.

116 As Donald Harris distilled from the reasoning of Jeremy Bentham, “it is impossible to define a legal concept,
and [...] the task of legal writers should be rather to describe the use of a word [stating a concept] in the
particular legal rules in which it occurs.” D. Harris, “The Concept of Possession in English Law”, in A.G. Guest
(eds), Oxford Essays in Jurisprudence (Oxford: Oxford University Press, 1961) at 69-70 (emphasis in original)
(citing H.L.A. Hart, “Definition and Theory in Jurisprudence”, 70 Law Quarterly Review (1954) 37, at 41 (citing
in turn chapter 5 of J. Bentham, 4 Fragment on Government (Cambridge: Cambridge University Press, 1988))).

117 The ICTY relies on the Prosecutor to determine whether evidence is relevant or exculpatory: “Rule 66(B)
imposes on the Prosecutor the responsibility of making the initial determination of materiality of evidence
within its possession and if disputed, requires the Defence to specifically identify evidence material to the
preparation of the Defence that is being withheld by the Prosecutor.” J. Jones & S. Powles, International
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essential is that the judge be satisfied that — whatever the exact method used —
the material in question is properly categorised. Much will depend on the actual
circumstances of the case. Where there is a large amount of material for consideration,
the alternative to unacceptable rubber-stamping is for the judge to establish a
suitable sampling process and to examine at least specimens of the materials. If such
sampling indicated the methodology employed by the disclosing party was reliable,
depending on all the circumstances of the case it could be appropriate to decide not
to proceed further. If, however, an initial examination revealed errors, further review

by the judge would be required.

75. Inthe present case, after a cursory review by this Chamber of the material said
to fall within categories (1), (2) and (3), it appears that misclassification of certain
documents may have occurred. For that reason and because we are uncertain of the
Pre-Trial Judge’s approach to reviewing the documents classified in these categories
by the Prosecutor, we remand this application to the Pre-Trial Judge for a more
thorough review of the classification. We first expand on our analysis.

B. Rule 111

1. The Provisions of the Rule

76. Rule 111 is situated in the disclosure section. It grants an exception from the
disclosure obligation. It provides:

Reports, memoranda, or other internal documents prepared by a Party, its
assistants or representatives in connection with the investigation or preparation

Criminal Practice, 3rd edn. (Oxford: Oxford University Press, 2003) at 653. However, if there are errors in
the Prosecutor’s judgement, the ICTY allows the court to intervene: “The Chamber does not interevene in
the exercise of this discretion by the Prosecution, unless it is shown that the Prosecution abused its discretion.
[...] The issue of what evidence might be exculpatory evidence is primarily a facts-based judgement made by
and under the responsibility of the Prosecution.” V. Tochilovsky, Charges, Evidence, and Legal Assistance in
International Jurisdictions (Nijmegen: Wolf Legal Publishers, 2005) at 64 (citing ICTY, Brdanin, Decision on
Appellant’s Motion for Disclosure Pursuant to Rule 68 and Motion for an Order to the Registrar to Disclose
Certain Materials, IT-99-36-A, 7 December 2004, para. 264). Similar approaches to the disclosure of documents
appear in national courts as well. See U.S., Bevis v. Dept. of State, 801 F.2d 1386, 1389 (D.C. Cir. 1986).
Applying the Freedom of Information Act, the court ruled that the FBI had to perform an internal document-
by-document review in order for the court to properly exempt the documents based on category: “Although the
[agency] need not justify its withholding on a document-by-document basis in court, the [agency] must itself
review each document to determine the category in which it properly belongs.”
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of a case are not subject to disclosure or notification under the Rules. For
purposes of the Prosecutor, this includes reports, memoranda, or other internal
documents prepared by the UNIIIC or its assistants or representatives in
connection with its investigative work.

Similar rules have been adopted by the ICTY,"® ICTR," International Criminal
Court (“ICC”)!?° and Special Court for Sierra Leone (“SCSL”).!!

77.  This Rule excludes from the disclosure obligation two categories of documents:
(i) internal documents prepared by a Party, its assistants or representatives, including
reports and memoranda, and (ii) internal documents of the UNIIIC, its assistants or

representatives including reports and memoranda as well.

78.  While the language of the Rule is expressed generally, it is confined to what
has been created by the Party, its agents and the UNIIIC and its agents acting as such.
As will appear, it has no application to statements of witnesses, which are not the
Party’s work product; they are the product of the person interviewed. The distinction
has been overlooked in some of the jurisprudence of other courts to which we now

turn.

118 Rule 70(A) of the ICTY RPE provides: “Notwithstanding the provisions of Rules 66 and 67, reports,
memoranda, or other internal documents prepared by a party, its assistants or representatives in connection with
the investigation or preparation of the case, are not subject to disclosure or notification under those Rules.”

119 Rule 70(A) of the ICTR RPE provides: “Notwithstanding the provisions of Rules 66 and 67, reports,
memoranda, or other internal documents prepared by a party, its assistants or representatives in connection with
the investigation or preparation of the case, are not subject to disclosure or notification under the aforementioned
provisions.”

120 Rule 81(1) of the ICC RPE provides: “Reports, memoranda or other internal documents prepared by a party,
its assistants or representatives in connection with the investigation or preparation of the case are not subject to
disclosure.”

121 Rule 70(A) of the SCSL RPE provides: “Notwithstanding the provisions of Rules 66 and 67, reports,
memoranda, or other internal documents prepared by a party, its assistants or representatives in connection with
the investigation or preparation of the case, are not subject to disclosure or notification under the aforementioned
provisions.”
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2. International and Domestic Case Law

79.  Areview of the jurisprudence of other international courts and tribunals shows
that internal documents, otherwise known as internal work product, are generally

exempted from the disclosure obligation, subject to certain conditions.

80.  An early discussion of its purpose is that of the Supreme Court of the United
States in Hickman v. Taylor, in which it considered that work product is “written
statements, private memoranda, and personal recollections prepared or formed by an
adverse party’s counsel in the course of his legal duties.”!??

81. Turning to international courts,'” the Trial Chamber of the ICTY in the

Blagojevi¢ case observed that the rule:

[...] aims to protect work product from disclosure, as it is in the public interest
that information related to the internal preparation of a case, including legal
theories, strategies and investigations, shall be privileged and not subject to
disclosure to the opposing party.'?*

The Chamber concluded that notes taken by the Prosecution in preparation of
a potential plea with another accused who might testify in the case against Mr.

122 329 U.S. 495, 510 (1947). The policy rationale for this work product exception was stated as follows:
Proper preparation of a client’s case demands that he assemble information, sift what he considers
to be the relevant from the irrelevant facts, prepare his legal theories, and plan his strategy without
undue and needless interference. That is the historical and the necessary way in which lawyers act
within the framework of our system of jurisprudence to promote justice and to protect their clients’
interests. This work is reflected, of course, in interviews, statements, memoranda, correspondence,
briefs, mental impressions, personal beliefs, and countless other tangible and intangible ways -- aptly
though roughly termed by the Circuit Court of Appeals in this case as the “work product of the lawyer.”
Were such materials open to opposing counsel on mere demand, much of what is now put down in
writing would remain unwritten. An attorney’s thoughts, heretofore inviolate, would not be his own.
Inefficiency, unfairness, and sharp practices would inevitably develop in the giving of legal advice and
in the preparation of cases for trial. The effect on the legal profession would be demoralizing. And the
interests of the clients and the cause of justice would be poorly served.

123 For an overview of the notion of work product, see ICTR, Nahimana et al., Public Redacted Version of the
Decision on Motions Relating to the Appellant Hassan Ngeze’s and the Prosecution’s Request for Leave to
Present Additional Evidence of Witnesses ABC1 and EB, ICTR-99-52-A, 27 November 2006, paras 11-12, 14.

124 ICTY, Blagojevi¢ et al., Decision on Vidoje Blagojevi¢’s Expedited Motion to Compel the Prosecution to
Disclose Its Notes from Plea Discussions with the Accused Nikoli¢ and Request for an Expedited Open Session
Hearing, 1T-02-60-T, 13 June 2003, at p. 6.
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Blagojevi¢ were exempt from disclosure “as they are internal documents made by

the Prosecution in connection with the preparation of the case.”'*

82.  More recently in the Lubanga case,'*® the ICC helpfully explained that the
material covered by its equivalent rule “includes, inter alia, the legal research
undertaken by a party and its development of legal theories, the possible case strategies
considered by a party, and its development of potential avenues of investigation.”

83. However, beyond such general explanation international courts have rightly
avoided trying to define the concept and instead have offered examples of its
operation. But problems have arisen. In a later phase of the Lubanga case, the ICC
Trial Chamber earlier this year listed as examples of internal documents or “internal

work product”:

all preliminary examination reports;

- information related to the preparation of a case, such as internal memoranda,

legal research, case hypotheses, and investigation or trial strategies;

- information related to the prosecution’s objectives and techniques of
investigation;

- analyses and conclusions derived from evidence collected by the OTP;

- investigator’s interview notes that are reflected in the witness statements or

audio-video recording of the statement;

- investigator’s subjective opinions or conclusions that are recorded in the

investigator’s interview notes; and

- internal correspondence.!?’

125 Ibid.

126 ICC, Lubanga Dyilo, Redacted Decision on the “Prosecution’s request for Non-Disclosure of the Identity of
Twenty-Five Individuals Providing Tu Quoque Information” of 5 December 2008, ICC-01/04-01/06, 2 June
2009 (“Lubanga, Decision on non-Disclosure”), para. 31.

127 See I1CC, Lubanga Dyilo, Redacted Decision on the Prosecution’s Disclosure Obligations Arising Out of an
Issue Concerning Witness DRC-OTP-WWWW-0031, ICC-01/04-01/06, 20 January 2011 (“Lubanga, Decision
on Disclosure Obligations™), paras 19, 31-32 (emphasis added).
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But “preliminary examination reports” and “investigator’s interview notes” may
well contain information from interviewees. That information is the product of the
person interviewed, not work product of the interviewer, and does not in our opinion
fall within Rule 111.

84. A similar case is that of “screening notes”. The ICC defined screening notes
as “the result of preliminary procedure, conducted prior to taking a statement, during
which the individual is assessed so that a decision can be made as to whether or not
a statement is to be taken.” These pre-interview assessments are, according to that
Court, a stage precedent to an interview ending with a formal statement. Accordingly,
it accepted the ICC Prosecutor’s argument that only that final statement is subject to

disclosure.'?®

85. However, we prefer the conclusion that it does not matter if the prosecution
intended to convert the original record of a witness interview into a more formal
document to be signed by the witness. The experience of the courts has been that all
stages of the preparation of a witness’s formal statement can be important, whether to
exhibit consistency or the reverse. The prosecution may not, by labelling the record
of an interview “investigators’ notes” or “internal memorandum”, exempt witness
statements from disclosure under Rule 111. It may indeed bear on credibility and
thus be doubly in contention for disclosure, under Rule 113 as well.'*

86.  Additionally, international tribunals have considered that internal assessment

130 “conclusions and recommendations

on various individuals and work processes,
made by the investigators of the Office of the Prosecutor at the end of the interviews

with the relevant witnesses,”'*! and internal memoranda, correspondence, handwritten

128 ICC, Bemba Gombo, Public Redacted Version of Decision on the Defence Request for Disclosure of Pre-
Interview Assessments and the Consequences of Non-Disclosure (ICC-01/05-01/08-750-Conf), ICC-01/05-
01/08, 9 April 2010 (“Bemba, Disclosure Decision”), paras 19, 31-32.

129 See paragraph 97 below.

130 ICC, Katanga et al., Public Redacted Version of the “Eighth Decision on Redactions”, ICC-01/04-01/07-568, 9
June 2008, paras 31-37.

131 ICC, Katanga et al., Public Redacted Version of the Corrigendum to the Third Decision on the Prosecution
Request for Authorisation to Redact Materials Related to the Statements of Witnesses 7, 8, 9, 12 and 14, ICC-
01/04-01/07-249, 5 March 2008, para. 48; see also ICC, Katanga et al., Public Redacted Version of the Fourth
Decision on the Prosecution Request for Authorisation to Redact Documents related to Witness 166 and 233,
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132

questionnaires and notes of meetings'** are not subject to disclosure. For the reasons

just discussed, this general formulation is in our opinion insufficiently rigorous.

87.  We do not agree with the conclusions of the Trial Chamber of the ICC that
“investigator’s interview notes that are reflected in the witness statements”'** and
“screening notes...[or] pre-interview assessments [that] are a stage precedent to an
interview when a formal statement is taken”'** constitute internal work product that
need not be disclosed by the Prosecutor unless it includes exculpatory evidence not
otherwise contained in material provided to the defence.!*® This runs the risk that an
investigator may sanitize the original account of the witness. That kind of conduct
can be a major reason for miscarriage of justice. Both the Trial Chamber and the
opposing party are entitled to know how the witness s version has evolved.

88.  We therefore disagree with the ICC Trial Chamber’s conclusion in Lubanga
that “all preliminary examination reports,” “investigator’s interview notes that
are reflected in the witness statements or audio-video recording of the statement,”
and “investigator’s subjective opinions or conclusions that are recorded in the

investigator’s notes” may be exempted from disclosure.!3¢

89. In Prosecutor v. Norman, the SCSL examined the meaning of a witness
statement. While that term was defined in a rule of the SCSL Rules of Procedure and
Evidence, for which the STL has no equivalent rule, the following statement by that
court is directly pertinent:

ICC-01/04-01/07-361, 3 April 2008, paras 50-53.

132 ICTR, Nahimana, Decision on the Prosecutor’s Ex Parte Application to Exclude Certain Documents from
Defence Inspection of Microfiche Material, ICTR-99-52-T, 25 October 2002, at p. 3.

133 Lubanga, Decision on Disclosure Obligations, supra note 127, at para. 17.
134 Bemba, Disclosure Decision, supra note 128, at para. 31.

135 We also do not agree with the Special Court for Sierra Leone’s acquiescence to the prosecution’s destruction
of “rough notes containing both disclosable and non-disclosable material” after the notes were formalized into
written witness statements. SCSL, Brima, Decision on Joint Defence Motion on Disclosure of All Original
Witness Statements, Interview Notes and Investigators Notes Pursuant to Rules 66 and/or 68, SCSL-04-16-T, 4
May 2005 (“Brima, Disclosure Decision”), paras 17-18.

136 Lubanga, Decision on Disclosure Obligations, supra note 127, at paras 16-17.
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The Defence has strenuously argued that a statement made or recorded in the
third person rather than in the first person cannot properly be classified as a
witness statement, and further, that interview notes do not amount to statements
within the meaning of Rule 66 of the Rules.

In this regard, the Chamber would like to refer to the definition of a statement
in Black’s Law Dictionary, which defines a statement as:

1. Evidence. A verbal assertion or non-verbal conduct intended as an
assertion. 2. A formal and exact presentation of facts. 3. Criminal Procedure.
An account of a person’s (usu. a suspect’s) knowledge of a crime, taken by
the police pursuant to their investigation of the offence.

Indeed, the Chamber observes that nowhere in the rules is a witness statement
defined. It is worth noting that the Appeals Chamber of [the] ICTY has
considered that the usual meaning to be ascribed to a witness statement is ‘an
account of a person’s knowledge of a crime, which is recorded through due

procedure in the course of an investigation into the crime.” (emphasis added)
The Tribunals have also considered that transcribed trial testimony, radio
interviews, unsigned witness declarations and records of questions put to
witnesses and answers given, constitute witness statements. '3’

We agree with that broader appraisal.

90.  Furthermore, it may be that the documents in question are copies of original
statements contained in other documents. If so, the duplicate documents could
perhaps be classified as irrelevant, provided the originals are treated correctly. But
while “irrelevance” may be another ground for withholding disclosure — a question
not currently before us — that does not change the document’s proper classification

as internal work product or not.

91.  We will return to this topic in the analysis below. It is sufficient for present
purposes to say that an “internal document” is an in-house product of a Party created
for its own internal use. We emphasise that the language of Rule 111 makes clear that

137 SCSL, Hinga Norman, Decision on Disclosure of Witness Statements and Cross-Examination, SCSL-04-14-PT,
16 July 2004, paras 8-10.
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the Rule’s protection is confined to the internal product of the Party or those whose
conduct is fairly attributable to the Party or analogous to that of the Party.

C.  Application of Rule 111 to the Present Case

1. Category 1: Correspondence between the UNIIIC and the Lebanese
Authorities

92.  Rule 111 by its terms covers the internal documents “prepared by the UNIIIC
or its assistants or representatives in connection with its investigative work.” We
readily conclude that correspondence exchanged between the UNIIIC and the
Lebanese Prosecutor-General constitutes such “internal” documents, to the extent
the correspondence pertains to the coordination of a unitary criminal investigation.

93.  TheUN Security Council created the UNIIICtoassistthe Lebaneseauthorities.'*®
In creating the UNIIIC, the Security Council called for the “full cooperation of the
Lebanese authorities” in the UNIIIC’s investigation.'** Subsequently, in Resolution
1636, the UN Security Council referenced a unitary investigation into the 14 February
2005 attack,'® while acknowledging the investigatory work of both the UNIIIC
and the Lebanese authorities on this matter. In sum, the UNIIIC was established to
conduct a single investigation in mutual cooperation with the Lebanese authorities.
As such, correspondence between the two bodies related to this unitary investigation
should be presumptively considered internal documents prepared in connection with
the investigation of a case and thus exempt from disclosure under Rule 111.'*!

138 See S/RES/1595 (2005), at para. 1; S/RES/1636 (2005), at para. 5.

139 See S/RES/1595 (2005), at para. 3; S/RES/1636 (2005), at para. 7; Memorandum of Understanding Between
the Government of Lebanon and the UN Regarding the Modalities of Cooperation with the United Nations
International Independent Investigation Commission, S/2005/393 (2005), Annex, at para. 2.

140 S/RES/1636 (2005), at para. 4.

141 See U.S., United States v. Fort, 472 F.3d 1106 (9th Cir. 2007). The court in Fort ruled that correspondence
between state investigators and federal investigators counted as internal correspondence, as all were “government
agents” working on a case involving the same defendant and the same crime. See also U.S., United States v.
Cherry, 876 F. Supp. 547 (S.D.N.Y. 1995) (ruling that documents transferred by state investigators to federal
investigators were protected internal correspondence if the federal investigation was an “outgrowth” of the state
investigation); U.S., United States v. Green, 144 FR.D. 631 (W.D.N.Y. 1992) (holding that documents from
local investigators that are in federal possession are non-disclosable internal memoranda, if they are part of a
joint investigation). We look to the United States in this instance, as the U.S. federal system often results in

362



El Sayed Decision AC

94.  The conclusion would be different for documents emanating directly from the
UNIIIC whose purpose was not to pursue investigation or in-house discussion but
that were operative documents, having effect outside the context of the UNIIIC, that
is, outside the internal management of the unitary investigation. Examples would be
search warrants or other similar documents issued by the UNIIIC to affect persons
beyond its own ranks.

2. Categories 2 and 3: Internal Memoranda of the UNIIIC and
Investigators’ Notes

95.  Weunderstand the second category described by the Prosecutor and employed
by the Pre-Trial Judge, that of internal memoranda of the UNIIIC, to encompass
documents such as research material and internal analysis of strategies or investigation
methods. These coincide with the core concept of traditional “work product” as
described above in Part II(B) of the Discussion. Therefore, internal memoranda
of the UNIIIC containing legal analysis, research, or investigatory strategies fall
outside the disclosure obligation, pursuant to Rule 111.

96.  With regard to category 3, we understand “investigators’ notes” to refer to
those documents that contain the thoughts and original work of investigators, often

in unpolished or incomplete form. They therefore likewise fall within Rule 111.

3. The Relevance of Rule 113

97.  Rule 113 requires the Prosecutor to disclose to the Defence:

[...] any information in his possession or actual knowledge, which may
reasonably suggest the innocence or guilt of the accused or affect the credibility
of the Prosecutor’s evidence.

That is the effect of the international jurisprudence: there has been general acceptance
that, although characterised as internal, a document may nonetheless be subject to

disclosure to an accused if it suggests the innocence or mitigates the guilt of the

multi-sovereign criminal investigations.
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accused or if it affects the credibility of the Prosecutor’s evidence.!** Similarly, a
screening note, or a pre-interview assessment, not otherwise included in witness
statements or other evidence already subject to disclosure,'® is itself subject to
disclosure if it contains exculpatory evidence or information that is material to the

preparation of the defence case.'*

98.  Because the submissions do not extend to the confidential materials we have
seen, the following opinion expressed in this context, like that of our decision of 16
February 2011, may require revisiting in the light of a particular ruling on specific
facts. If the Pre-Trial Judge is in doubt as to the proper characterisation of a disputed
document, the appropriate course may be for him, under the inherent power to do
justice, to issue on the point a “closed decision” — one setting out confidential reasons
not provided to the party seeking disclosure. Any ultimate decision by the Appeals

Chamber would, however, be an open decision.'*
99.  Each of Rules 111 and 113 contains an expression of important public policy.

100. ThatofRule 111 is predominantly to allow uninhibited discussion among those
representing one Party when considering what decisions to make. The high interest
of freedom of expression to be found across the jurisprudence is an expression of this

point. Candour is vital to quality. The major focus of Rule 111 material is on opinion.

142 ICTY, Haradinaj et al., Order on Disclosure of Memorandum and on Interviews with a Prosecution Source and
Witness, 1T-04-84-PT, 13 December 2006, at p. 4. This is similarly provided for under Rule 113 of the STL
Rules of Procedure and Evidence.

143 See examples mentioned above, listed in the Lubanga case at paragraph 83.

144 See Bemba, Disclosure Decision, supra note 128, para. 33. See also Brima, Disclosure Decision, supra note 135,
para. 16, where the Court considered that investigators’ notes of an internal nature not containing a statement
made by a witness are not subject to disclosure.

145 The issue in the present litigation is what information may be disclosed. Procedures en route to that decision may
properly employ the closed decision procedure and the use of special counsel. But once the disclosure decision
is made, use of such procedure in substantive proceedings is impermissible. Nor would the STL facilitate the
use of such procedures either in its own proceedings or in criminal proceedings employing materials which
it has disclosed, save in accordance with the policies of its own Rules. These include Rule 116(C), requiring
protection of the accused’s right to a fair trial or withdrawal of charges. See U.K., Al Rawi v. The Security
Service [2011] UKSC 34; compare Home Office v. Tarig [2011] UKSC 35.
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101. Rule 113, by contrast, is concerned essentially with fact. It is exculpatory
fact that forms the essential policy of Rule 113. There is therefore in general a
complementarily between the two Rules.

102. There is however the possibility that Rule 111 discussion will be expressed
(1) in such a categorical manner; (i) by a decision maker; (iii) in such circumstances
as to suggest that what occurs “in-house” is properly to be categorized as admission
of fact. At that point the Rule 111 shield disappears and is replaced by the Rule 113
obligation (subject of course to its limitations laid down in Rules 116 to 118).

103. A further point is whether “guilt or innocence” in Rule 113 refers not only to
the crime alleged by Mr. El Sayed that others have made false evidence, but also to
the original suspicion of Mr. El Sayed’s implication in the assassination (a matter
that is not at present germane to the adjudicatory power of this Tribunal, in view of
the 2009 statement by the Prosecutor that he was not preferring any charge against
Mr. El Sayed for that assassination).

104. Such distinction is one without difference. These are opposite sides of the
same coin. Mr. El Sayed’s assertion is of innocence on his part of assassination; that

is part of his assertion of criminality on the part of the alleged “false witnesses”.

105. In short, if in the course of discourse of persons whose conduct is attributable
to a Party in terms of Rule 111 there is (i) unambiguous acceptance; (ii) by a decision
maker; (iii) which is fairly to be characterised as a decision as to relevant guilt or
innocence, the Rule 111 discussion is lifted into the Rule 113 category and must be
disclosed unless any of Rules 116 to 118 applies.

4. Proper Categorisation of Documents

106. Although we agree with the Pre-Trial Judge that categories (1), (2) and (3)
generally fall under the scope of Rule 111, the proper employment of those exclusions
depends on the proper classification of individual documents.

107. We have noted that a cursory screening of some of the documents classified by
the Prosecutor as falling within these three categories suggested that the categories
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may not always have been employed properly by the Prosecutor. We thus return all
the documents in these three categories to the Pre-Trial Judge to re-assess, pursuant
to our comments above at paragraph 74, and to require further review and correction
by the Prosecutor if necessary.

108. We have emphasised that documents that are not purely internal may not be
classified as “internal documents”. They would include any correspondence that
was also sent to counsel for Mr. El Sayed. Similarly, operative documents that are
addressed to external actors, such as search warrants or arrest warrants, do not

constitute “internal documents”.

109. Furthermore, statements from witnesses recorded in direct or indirect
speech, including identification of relevant persons, contained within documents
labelled “internal memoranda” and “investigators notes”, are not covered by Rule
111. The task of securing statements no doubt involves preparation and effort by
the investigator. But we repeat that the resulting statement is, to the extent of the
statement component, that of the interviewee and does not fall within Rule 111. That
is, the words of a witness are not the Party’s work product; they are the product of the
witness. Of course, this does not apply, for instance, to any additional comment by
the investigators contained in the same document — in such a case, redaction might

be appropriate.

110. As a last note, the discussion above of course does not prevent the Prosecutor
from pleading, and the Pre-Trial Judge from accepting, reasons for non-disclosure
of particular documents other than the protection for confidentiality enshrined in
Rule 111. The Appeals Chamber was not seized of these additional grounds for non-

disclosure.

III. What relief if any should be ordered?

I11. In summary, the Appeals Chamber considers it must apply the following
principles:

112.  The principle of freedom of information, while applicable to the present case,

must be evaluated against the other important principles of proper administration
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of justice including the need to safeguard the secrecy of an investigation that is
still continuing, the right to privacy and confidentiality and the need to husband
finite resources in circumstances where no more is known of the facts than has been
disclosed by the Prosecutor.

113. In addition, Mr. El Sayed’s claim touches on the right of access to justice. He
may need documents solely within the custody of the Tribunal in order to pursue

domestic remedies and thus to render his right of access to domestic courts effective.

114. Rule 111 is of direct application in this case, as granting Mr. El Sayed access
to information may have a direct effect on the criminal investigation of which this
Tribunal is seized. Therefore, subject to the potentially overriding operation of Rule
113, we apply Rule 111 directly.

115. To the extent that any information held by the Prosecutor and falling within
Rule 111 “may reasonably suggest the innocence or guilt of [Mr. El Sayed] or affect
the credibility of [any of] the Prosecutor’s evidence [which might tend to suggest
that he was implicated in the conspiracy to kill Rafiq Hariri]” it should be disclosed
to Mr. El Sayed unless there is a basis other than Rule 111 to withhold it.

116. The three categories identified by the Pre-Trial Judge are, in theory, covered
by the non-disclosure exception of Rule 111, in particular the correspondence
between the UNIIIC and the Lebanese authorities. It is for the Prosecutor to properly
categorise documents in the first instance. However, the Pre-Trial Judge must be
satisfied that the documents in question are properly categorised.

117. Proper categorisation depends not on a document’s title, but on its content,
function, purpose and source. We have noted possible errors in categorisation. It
is therefore for the Pre-Trial Judge to determine the most appropriate process for

ensuring the accuracy of the Prosecutor’s categorisation.'*®

118. Finally, we note that the proper application of Rule 111 is only the first step
in the review being undertaken by the Pre-Trial Judge. Even if a document did not

fall under Rule 111, there may be other grounds justifying its non-disclosure, such as

146 See paragraph 74.
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those mentioned in the Pre-Trial Judge’s decisions of both 17 September 2010 and
12 May 2011.

119. The application of both freedom of information and the right of access to
justice is dependent on Mr. El Sayed’s claim stated in his application to the President,
namely his intention to use these documents to pursue remedies in other courts. This
is the reason we have concluded he should be granted access to these documents, and
it is the only appropriate use to which these documents may be put.

120. With these clarifications, we refer the documents classified under Categories
1, 2 and 3 back to the Pre-Trial Judge with directions to ensure their appropriate and
expeditious categorisation in the light of this decision.
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DISPOSITION

FOR THESE REASONS;

THE APPEALS CHAMBER, deciding unanimously;
DECLARES the appeal admissible;

RULES that the appeal be allowed; and

REFERS the case back to the Pre-Trial Judge with directions to ensure that the
classifications of documents under Categories 1, 2 and 3 are made appropriately and
expeditiously in the light of this decision.

Done in English, Arabic and French, the English version being authoritative.
Filed this 19th day of July 2011,

Leidschendam, The Netherlands

Judge Antonio Cassese
President
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L Introduction and Competence

1. On 28 June 2011, the Pre-Trial Judge of the Special Tribunal for Lebanon (the
“Tribunal”) confirmed an indictment in the case of Ayyash et al.! (the “Indictment”).?

2. On 27 July 2011, the Pre-Trial Judge issued an Order Requesting Submissions
on Working Languages (the “27 July 2011 Order”).? The Pre-Trial Judge considered
that the timely determination of the working language(s) would serve the interests of
justice by providing the Prosecutor, the Defence Office, the Defence, the Registrar
(notably including the Victims Participation Unit), as well as the victims participating
in the proceedings and their representatives, with a desirable degree of clarity and
certainty.

3. In the 27 July 2011 Order, the Pre-Trial Judge therefore requested the
Prosecutor, the Defence Office, and the Registrar (including the Victims Participation
Unit) to submit concise written observations by 8 August 2011, expressing their
views on the modalities to be applied to working languages generally, and on several
points in particular. Those several particular points were:

(1) The determination of one or more working languages;
(2) The determination of a language regime applicable to disclosure;

(3) The language regime and modalities applicable to written and oral submissions
by the Parties and the victims; and

(4) The language regime applicable to the transcripts of oral hearings.

4. On 5 August 2011, the Defence Office filed its observations (the “Defence
Office’s Submission”).* On 8 August 2011, the Prosecutor and the Registrar both

1 Case No. STL-11-01-I/PTJ, Prosecutor v. Salim Jamil Ayyash, Mustafa Amine Badreddine, Hussein Hassan
Oneissi & Assad Hassan Sabra (“Ayyash et al.”).

2 Case No. STL-11-01/1, Decision Relating to the Examination of the Indictment of 10 June 2011 Issued Against
Mr Salim Jamil Ayyash, Mr Mustafa Amine Badreddine, Mr Hussein Hassan Oneissi & Mr Assad Hassan Sabra,
28 June 2011 (“Decision on Confirmation”).

3 Case No. STL-11-01-1, Order Requesting Submissions on Working Languages, 27 June 2011.

4 Case No. STL-11-01/I/PTJ, Observations du Bureau de la Défense relatives aux langues de travail,
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filed their own observations (the “Prosecutor’s Submission” and the “Registrar’s

Submission” respectively).’

II. Background

5. Article 14 of the Statute of the Tribunal (the “Statute”) provides that “[t]he
official languages of the Special Tribunal shall be Arabic, French and English”, and
that “[i]n any given case proceedings, the Pre-Trial Judge or a Chamber may decide

that one or two of the languages may be used as working languages as appropriate.”

6. Rule 10(A) of the Rules of Procedure and Evidence of the Tribunal (the
“Rules”) also recognises the three official languages of the Tribunal, while Rule
10(B) of the Rules requires that as early in the proceedings as possible, the Pre-Trial
Judge or a Chamber, after consulting with the Parties and the legal representatives of
victims participating in the proceedings (‘“Victims’ Representatives”), shall decide
what language(s) shall be used as working language(s) in the case.

III. Preliminary Observations

7. Before making a determination of the language modalities applicable in this

case, the Pre-Trial Judge will first address two preliminary issues.

a. The Appropriate Chamber

8. The first preliminary matter concerns the identification of the appropriate
Chamber to make a decision on working language(s). Pursuant to Rule 10(B) of the
Rules, it is for either the Pre-Trial Judge or ““a Chamber” to decide what language(s)
shall be used as working language(s). In light of the imperative to decide the matter
as early in the proceedings as possible, the Pre-Trial Judge considers that he is

competent and mandated to pronounce on the matter of working languages at this

5 August 2011.

5 Case No. STL-11-01/I/PTJ: The Prosecutor’s Observations on Working Language Modalities, 8 August 2011;
Registry Submission on Working Languages, 8 August 2011.
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stage of proceedings. This is without prejudice to any future order or decision which

the Trial or Appeals Chambers may issue.

b. Consultation

9. The second preliminary matter concerns the obligation incumbent on the
Pre-Trial Judge, pursuant to Rule 10(B) of the Rules, to consult with the Parties
and the Victims’ Representatives before deciding what language(s) shall be used
as working language(s). In the absence — at this stage of proceedings — of any
accused appearing before the Tribunal, there exists no defence qua party.® Neither

have the Victims’ Representatives been appointed.

10. It may seem opportune to apply this Rule regarding consultation to the letter
and await these appointments in order to consult them. However, as the Registrar
points out, the choice of working language(s) “requires a delicate equilibrium to be
struck between the rights of the accused”, the duty to ensure a fair and expeditious
trial, and the need to manage the Tribunal’s finite resources responsibly.” There
are thus several countervailing interests which, in the view of the Pre-Trial Judge,

warrant a more liberal approach.

11.  The Prosecution submits that “a prompt decision on the working language
issue” would serve the interests of justice, provide the parties with certainty and
clarity, facilitate judicial economy, and allow the various organs of the Tribunal
sufficient time to allocate their limited resources.® Waiting for the appointment of
Defence Counsel and Victims’ Representatives may cause unnecessary delays.’

6  Rule 2 of the Rules defines “Party” as “[t]he Prosecutor or the Defence”; “Defence” is defined as “[t]he accused
and/or the accused’s counsel.”

7  Registrar’s Submission, para. 3. The same observation was made by a Trial Chamber of the International Criminal
Tribunal for Rwanda (“ICTR”) when considering a request for the translation of materials into Kinyarwanda,
the language of the accused: “En dégageant des principes applicables a la présente espéce, la Chambre s est
efforcée d’opérer un équilibre entre le droit général de toute personne accusée a un proceés équitable ... et des
considérations d’économie judiciaire liées a l’organisation du Tribunal et a celle des services de traduction.”
Case No. ICTR-95-1-B-1, Procureur c. Mika Muhimana, 6 November 2001, para. 12.

8  Prosecutor’s Submission, para. 9.

9  Prosecutor’s Submission, para. 9.
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12.  Subject to some reservations, the Defence Office considered that it was entitled
to respond to questions of a general interest to defence teams.' The Defence Office
moreover considered that the questions raised in the 27 July 2011 Order are related
to the fairness of the proceedings as well as the rights of the accused, and submitted
its observations accordingly." Regarding the requirement for consultation with the
Parties, the Defence Office points out that it cannot be likened in any way to a party
to the proceedings'?, before paraphrasing Rule 10(B) of the Rules in saying that the
Pre-Trial Judge or Chamber must consult the Parties before determining the working
languages.'

13.  The Pre-Trial Judge notes that, as mentioned above, Rule 10(B) of the Rules
requires the working language(s) to be determined “[a]s early in the proceedings
as possible”. Pursuant to Rule 77(E) of the Rules, the Pre-Trial Judge may proprio
motu and in the interests of justice issue such orders as may be necessary for the
preparation or conduct of the proceedings, while Rule 89(B) of the Rules requires
the Pre-Trial Judge to ensure that the proceedings are not unduly delayed.

14.  The Pre-Trial Judge considers that, at this stage of proceedings, it is his duty
to ensure that all necessary measures for the expeditious preparation of the trial are
taken, including the determination of working language(s) and their modalities. Such
a determination will provide, in a timely manner, the Office of the Prosecutor, the
Defence Office, future Defence Counsel, future Victims’ Representatives and the
Registry with a degree of clarity and certainty during the pre-trial phase.

15. In the absence of such clarity, the Prosecutor would inter alia not be in a

position to meet its language-related obligations in a timely manner, and the Registry

10 Defence Office’s Submission, para. 3.

11 Defence Office’s Submission, para. 3. The Defence Office expressly submits that the Defence itself, and not the
Defence Office, must nevertheless be afforded the opportunity to be heard on this matter in due course (“Dés
lors, il reviendra au Juge de la mise en état de consulter également les accusés et/ou les conseils des accusés
avant de déterminer la ou les langues de travail a employer en [’espéce”), Defence Office’s Submission, paras 4,
6.

12 “En aucun cas, le Bureau de la Défense ne peut étre assimilé a une partie a la procédure”, Defence Office’s
Submission, para. 4.

13 Cf note 11 supra.
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would remain without guidance as to how best to manage the Language Services
Section’s resources. Furthermore, the Victims Participation Unit would not be able
to implement a tailored recruitment strategy reflecting language exigencies, and the
Defence Office would be unable to foresee any possible consequences of one or
another language regime for the purposes of its assigning Defence Counsel.

16.  Further procrastination in determining the working language(s) at this stage
of proceedings may also adversely affect the efficient preparation and conduct of the
trial in a manner consistent with the interests of justice. Article 16(4)(a) of the Statute
recognises the accused’s rights to be informed promptly and in detail in a language
which he understands of the nature and cause of the charges against him, and to
have adequate time and facilities for the preparation of his defence. By implication,
these rights are assured when the accused is presented with the case against him
in a language which he understands. They are also assured when pre-trial and trial
proceedings are managed in such a way as to ensure the timely preparation of these
materials in the appropriate languages.

17.  In light of the foregoing, the Pre-Trial Judge decides that in order to provide
clarity and certainty to the Parties and Victims’ Representatives, and to ensure an
expeditious and fair trial that is neither unduly delayed nor inconsistent with the
rights of the accused, the determination of the working language(s) must be made
at this stage of proceedings. This decision shall not, however, prevent any accused
or their representatives at trial, or the Victims’ Representatives once appointed,
from moving the Trial Chamber to reconsider the determination of the working
language(s) made in this Decision. Neither shall this Decision be read as limiting in
any way the inherent discretion of the Trial and Appeals Chambers to regulate their

own proceedings proprio motu or at the request of a Party.

IV.  Applicable Law

18.  Article 14 of the Statute having already been cited above, it is convenient to
restate the other applicable provisions of the Statute and the Rules.

19.  Article 16(4) of the Statute provides as follows:
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20.

In the determination of any charge against the accused pursuant to this Statute,
he or she shall be entitled to the following minimum guarantees, in full equality:

(a) To be informed promptly and in detail in a language which he or she
understands of the nature and cause of the charge against him or her;

(b) To have adequate time and facilities for the preparation of his or her
defence and to communicate without hindrance with counsel of his or her own
choosing;

(c) To be tried without undue delay;

(d) Subject to the provisions of article 22 [(Trials in absentia)], to be tried in
his or her presence, and to defend himself or herself in person or through legal
assistance of his or her own choosing; to be informed, if he or she does not
have legal assistance, of this right; and to have legal assistance assigned to him
or her, in any case where the interests of justice so require and without payment
by him or her in any such case if he or she does not have sufficient means to
pay forit[...];

(g) To have the free assistance of an interpreter if he or she cannot understand
or speak the language used in the Special Tribunal.

Rule 10 of the Rules on Official and Working Languages provides that:

(A)

(B)

©

(D)

The official languages of the Tribunal shall be Arabic, English and French.
Unless otherwise ordered by the Pre-Trial Judge or Chamber, any participant in

oral proceedings before the Tribunal may use any one of the official languages.

As early in the proceedings as possible, the Pre-Trial Judge or a Chamber, after
consulting with the Parties and the legal representatives of victims participating
in the proceedings, shall decide what language(s) shall be used as working

language(s) in the case.

An accused shall have the right to use his own language during proceedings

before the Pre-Trial Judge or a Chamber.

Other persons appearing before the Pre-Trial Judge or a Chamber, other than as

counsel, who do not have sufficient knowledge of the official languages, may
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21.

22.

23.

24.

(E)

use their own language, subject to the authorisation of the Pre-Trial Judge or a
Chamber.

Decisions on any written or oral submission shall be rendered in English or
French. Judgements, sentences, decisions on jurisdiction and other decisions
which the Pre-Trial Judge or a Chamber decides address fundamental issues shall

be translated into Arabic.

Rule 58 of the Rules on the Appointment, Qualifications and Duties of Counsel:

(A)(i1) a counsel shall be considered qualified to represent a suspect or accused

if the counsel satisfies the Head of Defence Office that he has written and oral

proficiency in English or French.

(B) In the performance of their duties, counsel shall be subject to the relevant

provisions of the Statute, the Rules, Practice Directions, the Rules of Detention,

the Host State Agreement, the Code of Professional Conduct for Counsel

and the codes of practice and ethics governing their profession, as well as, if

applicable, the Directive on the Assignment of Defence Counsel adopted by

the Head of Defence Office and approved by the Plenary.

Rule 59 of the Rules on Assignment of Counsel:

(D) A suspect or accused has the right to be represented by any counsel properly

admitted to the list, except insofar as such representation would not ensure the

combined language abilities required for fair and expeditious proceedings.

Rule 89 of the Rules on Functions after Review of the Indictment:

(B) The Pre-Trial Judge shall ensure that the proceedings are not unduly

delayed. He shall take any measures necessary to prepare the case for a fair

and expeditious trial.

Rule 110(A) of the Rules on Disclosure by the Prosecutor:

[TThe Prosecutor shall make available to the Defence in a language which the

accused understands:
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(1) copies of the supporting material which accompanied the indictment when
confirmation was sought as well as all statements obtained by the Prosecutor
from the accused;

25.  Rule 110(A)(ii) of the Rules also requires the Prosecutor to provide copies
of certain witness statements, depositions and transcripts, all in a language that the

accused understands.

26. Reference must also be had to Article 18 (on General Principles) of the

Directive on the Assignment of Defence Counse]!* “hich provides:

(E) The Head of the Defence Office may decide to deny a suspect’s or accused’s
request for the assignment of a counsel, where:

(iii) the assignment would not create sufficient combined language capacity to
provide effective representation for the accused;

V. Discussion

27.  While neither the Statute nor the Rules provide a precise definition of the
term “working language”, it can nevertheless be safely concluded that the working
language(s) of the Tribunal are those in which it conducts its judicial proceedings in
a particular case. The Pre-Trial Judge will thus examine the languages to be used in
the case of Ayyash et al.

28.  The Prosecutor submits that, since each of the four individuals charged in
the indictment is Arabic-speaking and it is highly likely that the language of the
accused will be Arabic’®, the working languages in the case of Ayyash et al. should
not be French, but rather English'® and, implicitly, Arabic. This is because “a vast
majority of the evidentiary ... material is in Arabic or English”'” and “less than 1%
of its evidentiary holdings are in French”.'® The Prosecutor advises that preparation

14 Amended on 10 November 2010.
15 Prosecutor’s Submission, para. 2.
16 Prosecutor’s Submission, para. 4.
17 Prosecutor’s Submission, para. 11.

18 Prosecutor’s Submission, para. 15.
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of this material in both Arabic and English is already under way.'” Translation of
this significant amount of material into French would therefore cause unnecessary
delays to trial preparation, and incur unnecessary expense.?’ Consequently, and in
the absence of either an obligation or an order to the contrary, the Prosecutor has
not requested translation of the material supporting the Indictment into French, a
decision it describes as prudent®! in light of the limited resources of the Tribunal, and
the translation burden under which it is already operating.?

29. The Defence Office makes emphasises that any determination must aim to
ensure respect for the rights of the accused provided for in Article 16 of the Statute
in a concrete and effective manner.?

30. The Registrar recommends that “a modular regime be adopted, with English
being chosen as the working language”.?* The Registrar makes mention of the
particularities of Arabic in substantiating why it ought not to be chosen as the

working language.?

19 Prosecutor’s Submission, para. 16. The Prosecutor estimates that, as of 5 August 2011, there remained 351
documents — amounting to 5,135 pages — to be translated, “mostly from English into Arabic”. One 80-minute
audio interview was awaiting transcription.

20 Prosecutor’s Submission, para. 15.
21 Prosecutor’s Submission, para. 15.

22 Prosecutor’s Submission, paras 15, 17. The Prosecutor does, however, point out that admitted exhibits and
expert reports “should ultimately exist in all three official languages” because they “represent important legacy
information”, Prosecutor’s Submission, para.18.

23 Defence Office’s Submission, para. 6: “Enfin, le Bureau de la Défense considere que toute décision rendue par
le Juge de la mise en état sur la question de la ou des langues de travail doit viser a assurer le respect des droits
de l’accusé visés a l'article 16 du Statut, et ce, d 'une maniére non pas théorique ou illusoire, mais concréte et
effective.”

24 Registrar’s Submission, para. 11.

25 Registrar’s Submission, para. 15. The Registrar avers that legal Arabic is “not stabilized” and regional language
variations complicate translation. Furthermore, referenced texts and terminological resources in Arabic are
limited. The use of Arabic as a working language could therefore delay proceedings and generate uncertainty
(or, in the words of the Registrar, it could amount to “opening the door to difficulties”).
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31.  The Pre-Trial Judge considers that, as it has been held by other international
criminal tribunals, excessive requirements for translation can lead to delays and

thereby undermine the conduct of a trial within a reasonable period.?

32. In light of the foregoing, the Pre-Trial Judge finds that while the three official
languages of the Tribunal — Arabic, English and French — enjoy equal status,
considerations of time and resource limitations nevertheless justify the adoption of a
practical approach to the modalities of language use. These will vary as a function of
the different types of contexts in which proceedings are conducted. These contexts

are examined below.

a. The languages to be used during oral proceedings

33.  To date, Arabic, English and French have all been used in oral proceedings,
which is consistent with the requirements of Rules 10(A) and (C) of the Rules, cited
above.

34. The Defence Office submits that this practice should be maintained®’, while
the Prosecutor avers that a decision on working language(s) would not limit the
ability of any party to make oral pleadings in a language of their choice in any

event.?®

35. The Registry reaffirms its capacity to continue to provide simultaneous

interpretation in all three official languages of the Tribunal.*®

36. The Pre-Trial Judge notes that the modalities for oral proceedings are

enshrined in the Statute and Rules of the Tribunal. Consequently, any participant in

26 Prosecutor v. Duch, Case No. 002/14-08-2006, Order on Translation Rights and Obligations of the parties, 20
June 2008, Extraordinary Chambers in the Courts of Cambodia (“ECCC”), para. A(3); Prosecutor v. Muhimana,
case No. ICTR-95-1-B-1, Décision relative a la requéte de la défense aux fins de traductions des documents
de ’accusation et des actes de procédure en Kinyarwanda, langue de [’accusé, et en frangais, langue de son
conseil, 6 November 2001, ICTR, para. 12, Prosecutor .v Delali¢ et al., Case no. 1T-96-21-T, Decision on
Defence Application for Forwarding the Documents in the Language of the Accused, 25 September 1996,
International Criminal Tribunal for the Former Yugoslavia (“ICTY”).

27 Defence Office’s Submission, para. 27.
28 Prosecutor’s Submission, para. 21.

29 Registrar’s Submission, para. 18(a).
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oral proceedings before the Tribunal may use any of the official languages®, and an

accused shall have the right to use his own language.’!

b. The languages to be used for decisions and filings

37. To date, English and French have been the languages used in all decisions,
orders, written submissions and filings, with the Registry having assured the
translation of these documents into the other language, as well as into Arabic. This
has been the practice notwithstanding the absence of any express obligation in the
Rules to that effect.*

38.  The Defence Office submits that this practice should be maintained®, as does
the Registrar, who “strongly advocates that this trend be continued” as it “increases
the significance and value of the Tribunal’s archival legacy.”**

39.  With respect to judgements, sentences and decisions on fundamental issues
in particular, the Prosecutor interprets Rule 10(E) of the Rules as requiring their
translation into the three official languages and notes that the Chambers are free to

order the translation of specific documents where necessary.*

40. The Prosecutor submits that as a general point and in order to avoid delay,
written pleadings should be limited to English, and the translation of written pleadings
of the Parties should not be required.’® Allowing the filing of written pleadings in

30 Rule 10(A) of the Rules.

31 Rule 10(C) of the Rules. In the event that an accused is unrepresented or self-representing, he or she shall
equally be entitled to file submissions in any of the Tribunal’s three official languages.

32 The Practice Direction on ‘Filing of Documents Before the Special Tribunal for Lebanon’ of 15 January 2010
provides that documents shall be filed in one of the working languages of the Tribunal, as determined pursuant
to Rule 10 of the Rules.

33 Defence Office’s Submission, para. 27.
34 Registrar’s Submission, para. 8(d).
35 Prosecutor’s Submission, para. 30.

36 Prosecutor’s Submission, para. 23.
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Arabic would effectively delay proceedings as translations would necessarily be

required. Filings in Arabic should therefore be limited.*’

41. Consistent with his recommendation that English be the working language,
the Registrar submits that written submissions should be filed in English as a matter
of course, save authorisation by the Pre-Trial Judge or Chamber to the contrary,
with translations prepared only upon being ordered by the Pre-Trial Judge or
Trial Chamber.?® This approach would have the added benefit of encouraging oral

submissions.*

i.  Documents emanating from Chambers

42.  The Pre-Trial Judge considers that the practice, to date, of the translation
into the three official languages of the Tribunal of decisions and orders issued in
English or French is commendable. This practice should be continued to the extent
that the Registry retains sufficient resources. However, should the Registry become
overburdened, and following written notice from the Registry to the Pre-Trial Judge
or Chamber to that effect, the Pre-Trial Judge or relevant Chamber will thereafter
identify those decisions that require translation.

ii.  Written submissions of the Parties and Victims’ Representatives

43.  With regard to the Prosecutor’s position that written proceedings should be
limited to English, the Pre-Trial Judge considers that making such a determination
would be inappropriate. The principle of equality of arms “means that the Prosecution
and the Defence must be equal before the Trial Chamber” and that “equality of arms

obligates a judicial body to ensure that neither party is put at a disadvantage when

37 Prosecutor’s Submission, para. 23. The Prosecutor recognises that “exceptions could be made for the translation
of certain Rule 91 Documents” such as the Prosecutor’s Pre-Trial Brief pursuant to Rule 91(G)(i), and filings
from amici curiae.

38 Registrar’s Submission, paras 12, 18(b).

39 Registrar’s Submission, para. 12.
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presenting its case”.*’ Furthermore, it is worth noting that the Office of the Prosecutor

must be able to work equally in English and in French.*!

44.  The Pre-Trial Judge considers that written submissions from the Parties
or Victims’ Representatives must be filed in either English or French. They can
furthermore be filed by an unrepresented accused in Arabic. Owing to the limited
resources of the Registry and the need to ensure the expeditious preparation of the
trial, the following modalities shall apply to translations of filings:

- Filings in Arabic shall automatically be translated into English, and into French
subject to prior authorisation from the Pre-Trial Judge or relevant Chamber,
proprio motu or at the request of a Party or Victims’ Representative, showing
good cause for the translation.

- Filings in either English or French shall only be translated into the other
official languages of the Tribunal subject to prior authorisation from the Pre-
Trial Judge or relevant Chamber, proprio motu, or at the request of a Party or
Victims’ Representative, showing good cause for the translation.

45.  Persons other than counsel may make written submissions in a language other
than Arabic, English or French with leave of the Pre-Trial Judge or Trial Chamber.*?
The Registry shall ensure translation of the applicable submissions within a
reasonable time accordingly.

40 ICTY Case No. IT-94-1-A, Prosecutor v. Dusko Tadi¢, Appeals Judgement, 15 July 1999, paras 48, 52.

41 Case No. ICTR-96-8-A, Prosecutor v. Elie Ndayambaje, (before a Bench of the Appeals Chamber) Decision
on motion to appeal against the provisional release decision of Trial Chamber II of 21 October 2002, 10
January 2003. See also Case No. ICTR-99-50-A, Prosecutor v. Bizimungu, (also before a Bench of the Appeals
Chamber) Decision on the application to appeal against the provisional release decision of Trial Chamber II of
4 November 2002, 13 December 2002. This finding was made within the context of the ICTR, the Statute of
which provides that English and French are the working languages of the ICTR (¢f. ICTR Statute, Article 31).
Such a clear statement of a binary language regime is the customary approach in international criminal tribunals.
The working languages of the International Criminal Court, for example, are also English and French pursuant
to Article 50(2) of the Rome Statute and Rule 41(2) of the Court’s Rules of Procedure and Evidence. The same
applies to the ICTY pursuant to Article 33 of its Statute.

42 Pursuant to Rule 10(D) of the Rules.
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1i. Other materials

46. In addition to documents emanating from Chambers and written submissions
from the Parties and Victims’ Representatives, the Pre-Trial Judge is concerned that
a further category of filings exists, whose provision in a single language may not be
appropriate.

47.  With respect to Rule 91(G) materials*, the Prosecutor points out that, contrary
to the position of the Defence Office, there is no obligation incumbent upon him
to provide translations of the materials required by Rule 91(G)(iii) of the Rules in
particular (lists of exhibits and the exhibits themselves).* As a result, the Prosecutor
proposes the disclosure of lists of exhibits in English, with disclosure being made in

Arabic only where original or translated versions are already available.*

48. The Pre-Trial Judge considers that since Rule 91(G) materials constitute a
significant portion of the preparation for trial. Save for materials governed by Rule
91(G)(ii1)*%, Rule 91(G) materials must be available in the three official languages
of the Tribunal, and they must also be filed in the original language if not in one of
those three official languages. Rule 91(G)(iii) materials must be filed in Arabic and
English.

49.  Materials pursuant to Rule 91(H) of the Rules (lists of witnesses and lists of
exhibits to be provided by participating victims) shall be filed in either Arabic or
English, and the Registrar shall ensure their translation into the other of these two
languages.

43 Rule 91(G): “The Pre-Trial Judge shall order the Prosecutor, within a time-limit set by him and not less than
six weeks before the Pre-Trial Conference required by Rule 127, to file the following:” (i) the Prosecutor’s pre-
trial brief including a summary of the evidence for each count and any admissions by the Parties as well as a
statement of matters that are not in dispute; (ii) the list of witnesses the Prosecutor intends to call; (iii) the list
of exhibits the Prosecutor intends to offer stating, where possible, whether the Defence has any objection as to
authenticity. The Prosecutor shall serve on the Defence copies of the exhibits so listed or provide to the Defence
access to the exhibits.

44 Prosecutor’s Submission, para. 18.
45 Prosecutor’s Submission, para. 18.

46 These materials are governed by the Prosecutor’s disclosure obligations; ¢f. sub-section (c) below.
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50.  Materials pursuant to Rule 91(I) of the Rules (the defence pre-trial brief) shall
be filed in either English or French, and also in the original language if not in either

English or French. They can furthermore be filed by an unrepresented accused in
Arabic.

c¢. The language(s) in which disclosure obligations may be met

51.  Rule 110(A) of the Rules requires the Prosecutor to make available to the
Defence “in a language which the accused understands” several categories of
documents, including: copies of the supporting material which accompanied
the Indictment when its confirmation was sought; all statements obtained by the
Prosecutor from the accused; and the statements of Prosecution witnesses. In
addition, pursuant to Rule 113(A) of the Rules, the Prosecutor must disclose to
the Defence “any information in his possession or actual knowledge, which may
reasonably suggest the innocence or mitigate the guilt of the accused or affect the
credibility of the Prosecutor’s evidence.”

52.  The Defence Office submits that it is only once the accused appear before the
Tribunal that the language for disclosure may be determined.?’

53.  The Prosecutor submits that the “most advisable regime” would be to disclose
the material supporting the Indictment and other material subject to disclosure in
English and Arabic, or the original language if not in either English or Arabic.*® These
two languages are proposed because Arabic is “the language that the accused are
most likely to understand*, and implicitly because the Prosecutor’s Office works in
English. Therefore, in light of its obligations under Rule 110(A) of the Rules and the
language that the accused are most likely to understand, the Prosecution has already

47 Defence Office’s Submission, para. 16. The Defence Office also submits that the obligation to provide materials
“in a language which the accused understands” applies equally to materials identified in Rules 110(B) (“any
books, documents, photographs and tangible objects in the Prosecutor’s custody or control, which are material
to the preparation of the defence, or are intended for use by the Prosecutor as evidence at trial or were obtained
from or belonged to the accused”) and 113 (“Exculpatory Material”), (Defence Office’s Submission, para. 18).

48 Prosecutor’s Submission, para. 12.

49 Prosecutor’s Submission, para. 12.
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requested the translation of all the supporting material into Arabic, a process which

it says will also facilitate efficient victim participation.>

54.  With respect to the disclosure of exculpatory material pursuant to Rule 113(A)
of the Rules, the Prosecutor suggests that such material should be disclosed in its
original language, together with translations if already available.’! Such an approach

is consistent, the Prosecutor avers, with “international standards” >

55.  With respect to the language(s) for disclosure, the Registrar declines to make
submissions on factors beyond his control, but nevertheless expresses his office’s
readiness to accommodate needs arising from the disclosure obligations incumbent
on the Parties.*

56. Notwithstanding the position of the Defence Office, the Pre-Trial Judge
considers that the scale of the task which is constituted by the disclosure obligations
incumbent on the Prosecutor justifies a determination of the language modalities
at this stage of proceedings. To delay the provision of guidance and clarity to the
Prosecutor will only generate further delays in the future, which would be contrary
to the purpose of the instant decision. The Pre-Trial Judge considers that — taking
into account the rights of the accused together with the resource limitations of the
Tribunal — the Prosecutor must disclose all the material supporting the Indictment
and other material subject to disclosure:

- in the original language; and
- in English and Arabic in any event.

57. Disclosure in French nevertheless remains to be determined. In order
to anticipate the eventuality that Defence Counsel for one or more accused is
Francophone (and not Anglophone), the following measures should be taken as
a minimum. Materials of fundamental importance shall either be submitted for

50 Prosecutor’s Submission, paras 13, 14.
51 Prosecutor’s Submission, para. 19.
52 Prosecutor’s Submission, para. 20. The Prosecutor refers to the jurisprudence of the ECCC and the ICTR.

53 Registrar’s Submission, paras 16, 17.
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translation into French in their entirety, or summaries thereof shall be prepared and
submitted for translation into French. It is for the Pre-Trial Judge or Trial Chamber,
proprio motu or at the request of a Party or Victims’ Representative, to identify
such materials of fundamental importance and order either their translation, or the

translation of their summaries.

58.  Inorder to enable the Pre-Trial Judge or Chamber to verify that this obligation
is being met, the Prosecutor must provide the Pre-Trial and Trial Chamber with
monthly updates on the status of the preparation of the summaries and other
translations detailed above.**

59.  With respect to the disclosure obligations incumbent on the Defence, the Pre-
Trial Judge considers that the Defence shall meet these obligations in either English

or French.®

60. Lastly, the Pre-Trial Judge notes that pursuant to Rule 113(B) of the Rules,
victims participating in the proceedings shall have the same disclosure obligations
with respect to exculpatory material as set out in Rule 113(A) of the Rules, cited
above.’® Consequently, the modalities determined above as being applicable to the
Prosecutor in this regard apply mutatis mutandis to victims participating in the

proceedings.’’

54 The Pre-Trial Judge notes that, pursuant to his request made during a confidential meeting held under the
auspices of Rule 68 on 7 June 2011, the Prosecutor has already filed helpful regular reports on the status of
translations of the materials supporting the Indictment.

55 Rule 112 of the Rules on ‘Disclosure by the Defence’ provides for the instance in which the Defence is under a
disclosure obligation. Pursuant to Rule 112(A) of the Rules, the obligation arises “[a]t the end of the Prosecutor’s
case, following a Defence election to present its case, within the time-limit prescribed by the Pre-Trial Judge or
the Trial Chamber, but not less than one week prior to the commencement of the Defence case.”

56 Rule 112bis of the Rules on Disclosure by Victims Participating in the Proceedings (i.e. regarding material
other than Rule 113(B) material and that is not exculpatory) provides that where the Trial Chamber grants a
victim participating in the proceedings the right to call evidence, the Chamber shall decide on the corresponding
disclosure obligations that shall be imposed. This would be the appropriate occasion on which to revisit the
applicable language modalities.

57 Cf para. 56, supra.

390



Decision on Languages

d. The language regimes applicable to the accused and their counsel

61. The Defence Office submits that while an accused is in principle free to choose
his counsel according to Article 16(4)(d) of the Statute (cited above), this freedom is
nevertheless fettered inter alia by Rule 58 of the Rules.*®

62.  The qualifications required of counsel for the Defence are detailed in Rule 58
of the Rules. Rule 58(A)(ii) of the Rules requires that Defence Counsel engaged by
a suspect or accused has written and oral proficiency in English or French. Article
18(E)(iii) of the Directive on the Assignment of Defence Counsel provides that the
Head of the Defence Office may decide to deny a suspect’s or accused’s request
for the assignment of a counsel, where “the assignment would not create sufficient
combined language capacity to provide effective representation for the accused.”

63.  Furthermore, whenever the interests of justice so demand, the Head of
Defence Office must assign counsel to a suspect or an accused who lacks the means
to remunerate such counsel. Accordingly, Rule 59(D) of the Rules requires the Head
of the Defence Office to maintain a list of counsel who fulfil certain requirements,
inter alia that such Defence Counsel has written and oral proficiency in English or
French. Article 18(E) of the Directive on the Assignment of Defence Counsel cited
above applies mutatis mutandis to assigned counsel: that assignment must entail
sufficient combined language capacity to provide effective representation for the
accused.

64.  Inother words, the Rules provide that an accused has the right to be represented
by any counsel properly admitted to the list of Defence Counsel except insofar as
such representation would not ensure the combined language abilities required for

fair and expeditious proceedings.*

58 Defence Office’s Submission, para. 13.

59 The content of Rule 59 of the Rules is repeated as Article 18(E)(iii) of the Directive on the Assignment of
Defence Counsel, 20 March 2009, cited above.

391



Decision on Languages

65. The same limitations apply mutatis mutandis to the situation anticipated by
Rule 105bis of the Rules: the absence of the accused from the proceedings before
the Pre-Trial Judge.®

66. The Prosecutor submits that the determination of the working language(s)
would affect the appointment of Defence Counsel, as has been the case in other

international jurisdictions.*’

67. Subject to these limitations, the Defence Office submits that Defence Counsel
must receive all the materials necessary for the effective preparation of the defence
of the accused in a language which they understand.®* In the alternative, the Defence
Office considers that Defence Counsel must — at a minimum — be assured receipt

263

of ‘summaries of documents’® and translations of particular documents when

specifically requested by Defence Counsel.*

68. The Pre-Trial Judge considers that the language regimes applicable to the
accused and their counsel are determined by the relevant rules and regulations.
Article 16(4)(b) of the Statute recognises the right of an accused to choose his own
counsel, but the limitations on this right are expressed in the Rules. Rule 59(D)
of the Rules requires an accused to select from counsel “properly admitted to the
list”; such counsel being admitted when various requirements — including language
proficiency — are met. It is not for the Pre-Trial Judge to set further conditions than
the Rules already provide. Instead, the Pre-Trial Judge defers to the Head of the

60 Rule 105bis(B): “After the Trial Chamber ensures that the requirements of Rule 106 have been met, the Pre-
Trial Judge shall request the Head of the Defence Office to assign Counsel to the accused who fails to appoint
one, pursuant to Rule 57(D)viii, and shall proceed with the preliminary proceedings, pursuant to Rules 89 to
97 of the Rules.” The Head of the Defence Office will appoint Counsel for proceedings in absentia from a list
maintained pursuant to Rule 59(B) of the Rules; accession to the list is contingent on meeting the requirements
of Rule 58(A) of the Rules (¢f. Rule 59(B)(i)).

61 Prosecutor’s Submission, para. 10. The Prosecutor was referring to the appointment of Counsel in a case
before the International Criminal Court (“ICC”), Prosecutor v. Katanga, Case No. ICC-01/04-01/07, in which
the appointment of counsel was made conditional on several requirements including counsel’s ability to
communicate with the accused in French.

62 Defence Office’s Submission, para. 19.
63 Cf. section (g) below. The Defence Office refers to “résumés des pieces”.

64 Defence Office’s Submission, paras 21, 24.
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Defence Office who, taking note of this Decision, is empowered to assign counsel®
from a list of qualified Defence Counsel that he is required to draw up and maintain®,
who meet the criteria set forth in that Rule, and who will be sufficiently competent
to contribute to the efficient conduct of proceedings.®’

e. The Language Regimes Applicable to Victims Participating in
Proceedings

69. The Registrar makes submissions on this matter because the Victims’
Representatives are yet to be assigned, and are therefore absent at this stage of

proceedings.®®

70.  The Prosecutor has proceeded with requests for the translation of all the
materials supporting the Indictment into Arabic in part because it will facilitate

efficient victim participation.®

71.  For the purposes of this Decision, the Pre-Trial Judge considers that Legal
representatives of victims participating in the proceedings are to be considered as
counsel and, as such, must meet the requirements of Rules 58(A) and 59(B) and
(D) of the Rules, mutatis mutandis. The analysis in the preceding sub-section on the
language regimes applicable to the accused and their counsel therefore applies to

Victims’ Representatives.

72.  The Pre-Trial Judge defers to the Head of the Victims Participation Unit who,
pursuant to Rule 51(C) of the Rules, is required to draw up and maintain a list of
highly qualified Victims’ Representatives who meet the criteria set forth inter alia
in Rule 59(B)(i)-(iii) of the Rules concerning the qualifications of Defence Counsel.
The Head of the Victims Participation Unit is nevertheless invited to take note of this

Decision when drawing up and maintaining this list, as well as when ensuring the

65 Pursuant to Rule 59(A) of the Rules
66 Pursuant to Rule 59(B) of the Rules
67 Rule 57(D)(i) of the Rules.

68 Registrar’s Submission, para. 6.

69 Prosecutor’s Submission, paras 13, 14.

393



Decision on Languages

assignment and appointment of Victims’ Representatives pursuant to Rule 51(C) of
the Rules. Such representatives shall — once appointed — be entitled to move the

Pre-Trial Judge or Trial Chamber to vary this determination.

73.  One further matter arguably remains to be resolved: the language(s) which
may be used by a victim participating in proceedings who is authorised to appear
unrepresented.” The Pre-Trial Judge notes that this is a determination to be made by
the Pre-Trial Judge or Chamber at such time as the question of such a victim being
unrepresented arises, taking into account this Decision; it is therefore not made in

this Decision.

f. The language regime applicable to “other persons” appearing before
the Tribunal.

74.  The Pre-Trial Judge notes that the language regime applicable to other persons
appearing before the Tribunal is enshrined in its Rules.”’ Consequently, the Pre-Trial
Judge notes that the determination of the working language and its modalities has no
impact on those provisions and their effect.

g. The language regime applicable to transcripts of oral proceedings

75.  The Defence Office submits that, given the importance of transcripts, Defence
Counsel should be provided with versions of transcripts in the language of his
choice.”™

76.  The Prosecutor avers that three language transcripts might be required, since
real-time transcription in one language only (which for the Prosecutor would be

70 While Rule 10(B) requires the Pre-Trial Judge to consult “the legal representatives of victims participating
in the proceedings”, Rule 86(C) provides that “[u]nless authorized by the Pre-Trial Judge or a Chamber, as
appropriate, a victim participating in the proceedings shall do so through a legal representative.” Rule 86(C)
therefore anticipates circumstances in which victims —subject to being authorised — are not represented and
might themselves appear.

71 Rule 10(D) of the Rules, cited above. While neither the Statute nor the Rules defines persons “other than as
counsel”, the Pre-Trial Judge understands this to mean persons such as representatives of States or amici curiae
who may appear before the Tribunal on an exceptional, ad hoc basis.

72 Defence Office’s Submission, para. 29.
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in English) would effectively transform the French and Arabic transcripts into
“transcriptions of the audio files”, and their preparation could delay proceedings.”
The Prosecutor furthermore suggests that there are no requirements in the Rules
governing the preparation of transcripts in more than the working language(s).

77.  The Registrar submits that the technological capabilities of the courtroom limit
the preparation of real time transcripts to English or French only, and furthermore
that the Registry can only produce a real time transcript in one language at a time.”
The second transcript can be produced with a slight delay and is therefore not in real
time.”” In addition, and notwithstanding its “extensive and sustained” efforts, the
Registry has been unable to procure software capable of real time Arabic transcripts
of oral hearings.

78.  Consistent with his recommendation that English be the working language,
the Registrar submits that English be designated as the language for real time
transcription.” This submission is supported by the increased degree of accuracy
registered by real time transcriptions in English when compared to French, such that
using English would increase the efficiency and reliability of transcripts in all three
languages. Arabic and French transcripts would then be made available “within a

reasonable time” thereafter.

79. Inlight of the above, the Pre-Trial Judge considers that it may be advisable for
real time transcripts to be provided in English, with Arabic and French transcripts
being made available within a reasonable time after the end of the hearing.”’
However, since resolving the language regime applicable to transcripts of oral

73 Prosecutor’s Submission, para. 28.
74 Registrar’s Submission, para. 20.
75 Registrar’s Submission, para. 20.
76 Registrar’s Submission, para. 22.

77 The Pre-Trial Judge notes nevertheless that should an accused not be competent in one of the three official
languages of the Tribunal, his entitlement to transcripts in his own language will remain to be determined. It has
previously been held, before the ICTY, that “[t]he transcripts of the proceedings are provided in one or both of
the working languages on request simply as an aide-mémoire for courtroom participants. As with motions and
other similar documents, the Defence is not entitled to have the transcripts translated into the language of the
accused”, Prosecutor v. Delali¢ et al., Case no. IT-96-21-T, Decision on Defence application for forwarding the
documents in the language of the Accused, 25 September 2996, para. 14.
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proceedings would not contribute to the expeditious preparation of the trial at this
stage of proceedings, the Pre-Trial Judge will not decide on that regime, and instead

defers to the relevant Chamber to make that determination at the appropriate time.

h. Supplementary requests for translation

80. Notwithstanding the various language modalities determined above, the
Parties and Victims’ Representatives remain entitled at any time to move the Pre-
Trial Judge or relevant Chamber, either to order the translation of specific documents
by the Registry, or to order the preparation of summaries of specific documents by
the relevant party for translation. Such order shall only be granted when the moving

party shows good cause.”

DISPOSITION

FOR THESE REASONS
THE PRE-TRIAL JUDGE,
PURSUANT TO RULES 10, 77(E), and 89(B);

WITHOUT PREJUDICE TO any future orders or decisions which the Pre-Trial
Judge or another Chamber may issue;

WITHOUT PREJUDICE TO any future motion by a Party or Victims’
Representative requesting, with good cause, the translation of specific documents by
the Registry, or the preparation of summaries of specific documents by the relevant
party for translation by the Registry;

MINDFUL of articles 14 and 16 of the Statute, and Rules 58, 59, 88(G), 110 and
113 of the Rules;

78 The Pre-Trial Judge emphasises that summaries in whatever language will not have the force of formal pleadings
or other materials required by the Rules, but will serve rather as an aide to francophone participants seeking to
understand the case.
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CONSIDERS, that participants in oral proceedings may use any of the three official

languages of the Tribunal, save that an accused may use his own language;

ORDERS that written submissions by the Parties and Victims’ Representatives shall
be filed in either English or in French, save that an unrepresented accused may file

his written submissions in Arabic;

ORDERS that all written submissions in Arabic shall be translated into English,
and that these submissions shall only be translated into French subject to prior
authorisation from the Pre-Trial Judge or relevant Chamber, proprio motu, or at the

request of a Party or Victims’ Representative showing good cause;

ORDERS that written submissions in either English or French shall only be translated
into the other official languages of the Tribunal subject to prior authorisation from
the Pre-Trial Judge or relevant Chamber, proprio motu, or at the request of a Party or

Victims’ Representative showing good cause;

ORDERS that written submissions filed by persons other than counsel may be made
in a language other than an official language of the Tribunal with authorisation of the
Pre-Trial Judge or Trial Chamber;

ORDERS that written submissions by persons other than counsel shall be translated
into English, and that these submissions shall only be translated into Arabic and/or
French subject to prior authorisation from the Pre-Trial Judge or relevant Chamber,
proprio motu, or at the request of a Party or Victims’ Representative, showing good

cause;

ORDERS that materials filed by the Prosecutor pursuant to Rule 91(G) of the Rules,
excluding materials governed by Rule 91(G)(iii) of the Rules, shall be filed in any
of the three official languages of the Tribunal as well in their original language, and
shall be translated into the other two official languages of the Tribunal;

ORDERS that materials filed by Victims’ Representatives pursuant to Rule 91(H)
of the Rules be filed in either English or Arabic and shall be translated into the other

language as applicable;
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ORDERS that materials filed by Defence pursuant to Rule 91(I) of the Rules shall be
filed in either English or French, save that an unrepresented accused may file these
materials in Arabic, and that in any event these materials shall also be filed in the
original language if that language is not one of the official languages of the Tribunal;

ORDERS that materials subject to disclosure by the Defence shall be filed in English
or French, and that in any event that these materials shall be filed in the original
language if that language is neither English nor French;

ORDERS that materials subject to disclosure by the Prosecutor and the Victims’
Representatives shall be filed in English and Arabic, and furthermore in the original
language if that language is neither English nor Arabic;

ORDERS that materials of fundamental importance, as determined by the Pre-Trial
Judge or Chamber — following an order to that effect by the Pre-Trial Judge or
Chamber, proprio motu, or at the request of a Party or Victims’ Representative —
shall either be translated into French in their entirety, or they shall be summarised by
the Prosecutor, and such summaries shall be translated into French; and

ORDERS the Prosecutor to provide the Pre-Trial Judge and Trial Chamber with
monthly updates on the status of the preparation of the summaries and other

translations.

Done in English.

Leidschendam, 16 September 2011.

Daniel Fransen
Pre-Trial Judge
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HEADNOTE'

Mr El Sayed was detained by the Lebanese authorities for more than three and a half
years as part of the investigation into the 2005 assassination of former Prime Minister
Rafiq Hariri. Following the establishment of the Special Tribunal for Lebanon, and
on the application of the Tribunal's Prosecutor, the Appellant was released without
charge by order of the Pre-Trial Judge. He applied to the Tribunal for disclosure
of documents in its possession to enable him to bring proceedings before national
courts against persons allegedly responsible for false allegations against him. In the
ensuing litigation between Mr El Sayed and the Prosecutor, who is in possession of
the documents in question but has disclosed only a limited portion of them thus far,

the Pre-Trial Judge issued a decision on 2 September 2011 requiring the Prosecutor
to disclose the statements of certain persons who had been interviewed during the
mandate of the United Nations International Independent Investigation Commission

(“UNIIIC”). The Prosecutor has appealed the decision.

The Appeals Chamber is called upon to decide whether the Pre-Trial Judge erred in
ordering disclosure because disclosure would either: (a) put the author of a document
or another person at risk; or (b) impede the due conduct of forthcoming litigation.

By way of preliminary ruling, the Appeals Chamber finds that since the Pre-
Trial Judge's order on disclosure “potentially deals finally with” Mr El Sayed’s
application, there is no need for certification by the Pre-Trial Judge and therefore
the Appeal is properly before the Appeals Chamber. The Appeals Chamber observes
that the definition of “‘false witnesses” used by Mr El Sayed is improper in relation to
persons whose evidence the Tribunal has had no opportunity to appraise. Although
they are not witnesses before the Tribunal, it is bound to consider their allegations
of legitimate fear insofar as these may have an objective basis. That is because,
upon Mr El Sayed's own request, the Tribunal has asserted jurisdiction over these
Statements.

During an ex parte meeting convened by the Judge Rapporteur, where counsel for
the Prosecution and the Head of the Victims and Witnesses Unit (“VWU”) were
heard, the Prosecution agreed that it is the VWU that can speak authoritatively in
relation to any need for protection of persons providing statements. In relation to

1 This Headnote does not constitute part of the decision of the Appeals Chamber. It has been prepared for the
convenience of the reader, who may find it useful to have an overview of the decision. Only the text of the
decision itself is authoritative.
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these persons the proper course is for the Prosecution to seize itself of the question
of the risks, consult with the VWU and then present the Pre-Trial Judge with an
informed position in relation to each.

The Appeals Chamber finds that the statements of certain interviewees must indeed
be provided to Mr El Sayed swiftly, as ordered by the Pre-Trial Judge — a short
delay being necessary only to consider whether the redactions proposed by the
Prosecutor are not inconsistent or incomplete. As regards the statements of the other
interviewees, the determination of whether they should be disclosed and, if so, what
redactions would apply must be made by the Pre-Trial Judge after the Prosecutor
has liaised with the VWU in order to reconsider the nature of the alleged risk and, if
necessary, the methodology previously adopted to assess risk.

Mpr El Sayed further (i) contends that the Prosecutor should be deemed no longer
eligible to appear before the Tribunal and be replaced by an ad hoc opponent and
(ii) claims monetary compensation for alleged abuse of process inflicted upon him by
the Prosecutor. In the absence of such contentions at first instance, and there being
no basis for asserting delay before the Appeals Chamber, this Chamber is not the
proper forum for such a determination at this stage.

INTRODUCTION

1. The Prosecutor has filed an appeal® against the decision of the Pre-Trial Judge
of 2 September 2011 which ordered him to disclose to Mr El Sayed and his counsel,

on certain terms, some 133 documents.?

2 In re: Application of El Sayed, Urgent Prosecution’s Appeal of the Pre-Trial Judge’s Decision of 2 September
2011 and Request for Suspensive Effect Pending Appeal, Confidential and ex parte, OTP/AC/2011/02, 12
September 2011 (“Appeal”).

3 In re: Application of El Sayed, Decision relating to the Prosecutor’s second application for suspension of the
Decision of 6 July 2011, CH/PTJ/2011/15, 2 September 2011. In his appeal, the Prosecutor asserts that the
documents contain witness statements that would place the witnesses at unacceptable risk if disclosed. The
Appeals Chamber temporarily suspended the Decision of 2 September 2011 (In re: Application of El Sayed,
Order on Urgent Prosecution’s Request for Suspensive Effect Pending Appeal, CH/AC/2011/01, 12 September
2011). On 13 September 2011, the Appeals Chamber issued a scheduling order requiring the Prosecution to
submit a summary of the risks faced by each witness (In re: Application of El Sayed, Scheduling Order, CH/
PRES/2011/02, 13 September 2011).
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DISCUSSION

L. Is Certification of the Appeal Required?

2. The first question is whether the Appeals Chamber should decline to accept
the Appeal without a certificate from the Pre-Trial Judge. Rule 126 of the Rules of
Procedure and Evidence (“Rules”) deals with motions in criminal appeals that require
such certification. While it does not in terms deal with motions in civil appeals, in our
judgment of 19 July 2011 on Mr El Sayed’s application for disclosure of documents
we held that in civil cases also we would normally require certification for “any
appeal before full and final judgment;” but not for an appeal which “potentially deals
finally with” the application.*

3. Mr El Sayed argues that the Prosecution’s Appeal is interlocutory and that, in
the absence of certification to appeal pursuant to Rule 126 (C), the Appeals Chamber
is not properly seized of the Appeal.’

4. On 15 August 2011 we rejected, for want of a certificate, an appeal by Mr El
Sayed against an order of the Pre-Trial Judge of 21 July 2011 suspending the effect
of his earlier decision of 6 July 2011 directing disclosure of certain documents. So,
it may be asked, why should not the Prosecutor be required to obtain a certificate as
a condition of being able to bring his present Appeal?

5. The answer is that the decision of the Pre-Trial Judge of 2 September 2011,
ordering disclosure, “potentially deals finally with” Mr El Sayed’s application for

disclosure: once the documents are disclosed there is nothing more to decide. His

4 Inre: Application of El Sayed, Decision on Partial Appeal by Mr. El Sayed of Pre-Trial Judge’s Decision of 12
May 2011, CH/AC/2011/01, 19 July 2011, paras 19 and 20.

5 Inre: Application of El Sayed, Réplique a la sixiéme demande de suspension de Procureur, OTP/AC/2011/01,
9 September 2011, para. 4; Réplique a “Prosecution’s appeal of the Pre-Trial Judge’s Decision of 2 September
2011 and Request for the Suspensive Effect Pending Appeal” en application du “scheduling order” du 13
septembre 2011, OTP/AC/2011/01, 29 September 2011, paras 17 and 18 (“Reply”). Mr El Sayed has requested
that the Appeals Chamber accept a rectified version of the title of his Reply (In re: Application of El Sayed,
Rectification Reply to Prosecution’s Appeal of 12 September 2011 — Request for the Prosecutor to be Withdrawn
and an Ad Hoc Opponent to be Appointed — Request for Damages for Abuse of Procedure, OTP/AC/2011/01, 29
September 2011), which we address in paras. 36 to 41 of this decision.
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decision of 21 July 2011, by contrast, had no final effect. So a certificate was required

to appeal against the latter but is not needed for the present appeal.

II.  Mr El Sayed’s Threshold Objection to the Appeal

6. In his reply dated 29 September 2011 Mr El Sayed repeats the contention
he has previously made, that the persons whose statements he seeks, and which
this Chamber has confirmed are to be provided to him subject to the issue of risk
discussed in this decision, are “false witnesses” (“faux temoins™) or “authors of
defamatory allegations” (“auteurs des dénonciations calomnieuses”). He submits
that the allegations of such “false witnesses” have wrongly served until now as a
pretext for failure to give effect to the Tribunal’s decisions requiring release of the
documents he seeks.®

7. He contends that the Appeal is fundamentally flawed because, on the true
construction of Rule 133, it provides no protection to false witnesses. He further:

a) seeks to challenge the decision of the Pre-Trial Judge of 12 May 2011 as
wrongly acknowledging an entitlement of the Prosecutor to communicate
to “false witnesses” or “authors of defamatory allegations” confidential
decisions of the Tribunal;” and

b) contends that the decision has, without justification, recognised an

entitlement of “false witnesses” to protection under Rule 133.}

8. Mr El Sayed asserts that he has not been responsible for any threat; and that he
will comply meticulously with the conditions of disclosure of the various documents
referred to by the Pre-Trial Judge in his decision of 12 May 2011.°

9. Underlying these arguments is the advice of the Prosecutor to the Pre-
Trial Judge that resulted in his decision of 29 April 2009 on the application of the

Reply, para. 11(C)(iii).
Id., para. 13(A).
Id., para. 13(B).

o 0 9

1d., para. 12.
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Prosecutor that Mr El Sayed should be released from the detention to which he had
been subjected for the previous three and a half years. In that decision the Pre-Trial
Judge stated:

D. — Analysis of the merits of the case

33. Insupport of his Submission, the Prosecutor recalled that in order to apply
for the provisional detention of a suspect, he must be in a position to indict
within the timeframe set out in the Rules. However, the Prosecutor considered
that the information available to him at this point in time did not enable him
to indict the persons detained. He thus submitted that the question of whether
provisional detention was necessary did not arise.

34. The Prosecutor stated that in arriving at this conclusion, he had:

i) thoroughly reviewed all relevant material and information available at this
point in time, whether gathered by his Office, the Investigation Commission,
or received from the Lebanese authorities;

ii) taken into account and reviewed the statements made by the persons
detained and by others that relate to the detained persons and had assessed
their credibility;

iii) reviewed relevant communications data and all other material, including
physical evidence collected;

iv) reviewed the forensic assessments made;

v) reviewed the filings and decisions made in relation to motions for release
filed by the detained persons and their counsel before the Lebanese authorities;

vi) taken account, in light of a review of all this information, of inconsistencies
in the statements of key witnesses and of a lack of corroborative evidence to
support these statements; and

vii) taken account of the fact that some witnesses had modified their statements
and one key witness had expressly retracted his original statement incriminating
the persons detained.
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37. In assessing the reasonableness of the Prosecutor’s conclusions in line
with paragraph 27 of this order, the Pre-Trial Judge notes the fact that
the Prosecutor does not intend to indict the persons detained within the
timeframe set out in Rule 63. He also notes that, in arriving at this conclusion,
the Prosecutor has based himself on the information listed above and, in
particular, on the fact that he has reviewed the entire file anew, notably in light
of the documents provided by the Lebanese authorities, that some witnesses
have modified their statements and that a key witness has expressly retracted
his original statement, which incriminated the persons detained. Finally, the
Pre-Trial Judge notes the context in which the Submission is made, that is to
say the detention of these persons in Lebanon since 30 August 2005.

38. Againstthis background, and given the succinct, but sufficient, information
and considerations presented by the Prosecutor, the Pre-Trial Judge considers
that the conclusions reached by the Prosecutor are not unreasonable to the
point that he might have made a manifest error of judgment in exercising his
discretionary power.

39. In conclusion, the Pre-Trial Judge notes that the persons detained
cannot, at this stage in the investigation, be considered as either suspects or
accused persons in the proceedings pending before the Tribunal. As a result,
in application of the Rules, they do not meet the conditions sine qua non to be
placed in provisional detention, or even to be released subject to conditions.'

(Emphasis added; internal citations omitted.)

10.  The position taken by the Prosecutor and the Pre-Trial Judge will have been
welcomed by Mr El Sayed. But while it released him from detention, and determined
that he and his fellow detainees could not:

[...] at this stage in the investigation, be considered as either suspects or accused
persons in the proceedings pending before the Tribunal,"

the decision was not couched either as a declaration of innocence on the part of Mr
El Sayed or as one of guilt of “false witness” or “author of defamatory allegations”

10 STL, Order Regarding the Detention of Persons Detained in Lebanon in Connection with the Case of the Attack
against Prime Minister Rafiq Hariri and Others, CH/PTJ/2009/06, 29 April 2009, paras. 33-34 and 37 to 39.

11 Id., para. 39.
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on the part of all or any of the witnesses. There has been no determination beyond

the conclusions we have emphasised, including:

[...] the Prosecutor considered that the information available to him at this
point in time did not enable him to indict the persons detained.'

11.  In particular, at no point has there been any official determination as to the
reliability of the evidence of the purported “false witnesses” — indeed, Mr El Sayed’s
civil claim seeks to secure a judicial determination in this regard. The individuals
who were interviewed during the mandate of the United Nations International
Independent Investigation Commission (“UNIIIC”) are not witnesses before the
Tribunal, as their evidence has not been presented to the Trial Chamber.!* The
Tribunal’s jurisdiction is limited to the prosecution of people accused of the crimes
listed in Article 1 of the Statute, and inherent jurisdiction over contempt, obstruction
of justice and false testimony before the Tribunal itself. No provision in our Statute
allows the Tribunal to assert jurisdiction over criminal offences which might have
taken place before the creation of the Tribunal, other than those listed in Article 1 of
the Statute.'* For these reasons, and because we are not seized of the matter of the
reliability of this material (and therefore have no access to the totality of the evidence
in question), we can offer no comment on whether Mr El Sayed’s contentions are
supportable. We are necessarily concerned with the personal safety of individuals
who, although not giving testimony before the Tribunal, are closely linked with the
material in possession of the Prosecutor and over which we have jurisdiction. Here

our assertion of jurisdiction has been made specifically upon request by Mr El Sayed.

12 Id., para. 33.

13 Nonetheless, the Appeals Chamber recognises that the term “witness” is used by the parties in this litigation and
can at times be used for consistency purposes.

14 An amendment of the Rules in October 2009 did add the possibility of contempt proceedings for false
statements given to a party (i.e., Prosecutor or Defence), but simply could not have provided jurisdiction for
statements made before the Tribunal itself came into existence. The inherent power of international tribunals
to assert jurisdiction on contempt and false testimony occurring (only) in front of these courts has long been
recognized by other international criminal tribunals. See, e.g., ICTY, Prosecutor v. Simi¢ et al., Judgment in the
Matter of Contempt Allegations against an Accused and his Counsel, 1T-95-9-R77, 30 June 2000; Prosecutor
v. Tadi¢, Appeal Judgment on Allegations of Contempt against Prior Counsel, Milan Vujin, IT-94-1-A-AR77,
27 February 2001; Prosecutor v. Aleksovski, Judgment on Appeal by Anto Nobilo against Finding of Contempt,
1T-95-14/1-A, 30 May 2001; ICTR, Prosecutor v. Ngirabatware, Decision on Allegations of Contempt, ICTR-
99-54-R77.1, 12 March 2010.
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It follows that the Tribunal cannot shy away from taking responsibility for these
individuals’ fears insofar as they have an objective foundation. Such concerns for
their personal safety may not be discarded merely because of untested allegations
against the individuals concerned.

12.  Furthermore, while Rules 115 and 133 apply mainly to witnesses before the
court, protective measures can also be directed towards persons who would be put
at risk by publication of the statement of another person, or whose legitimate claim
to privacy would be threatened by such publication. This is a principle espoused by

other international tribunals, which we confirm and follow.'’

13.  Itfollows that Mr El Sayed’s threshold objection to the Appeal is unsustainable.
The Appeals Chamber is therefore seized of the Appeal by the Prosecutor against the
decision of 2 September 2011 to order disclosure of documents to Mr El Sayed.

14.  We turn to consider the merits of the Appeal.

III. The Merits of the Appeal: Procedure

15.  On21 September 2011, the Appeals Chamber received the Prosecutor’s written
confidential and ex parte submissions'® pursuant to the Scheduling Order of 13
September 2011.'7 The Prosecutor’s Submissions listed a number of persons whose
statements were included in the disputed documents, and included the Prosecutor’s

assessment of the risks each person faced upon the disclosure of the documents.

16.  To facilitate consideration and determination of the Appeal it was necessary
for the Appeals Chamber to explore with the Prosecution on an ex parte basis the

15 See ICC Rule 87(3) (stating that measures may be granted to protect “the identity or the location of a victim,
a witness or other person at risk”); ICTR, Prosecutor v. Kamuhanda, Decision on Jean de Dieu Kamuhanda’s
Motion for Protective Measures for Defence Witnesses, ICTR-99-54-T, 22 March 2001, para. 16; ICTY,
Prosecutor v. Gotovina et al., Decision on Defendant Ivan Cermak’s Motion for Admission of Evidence of
Two Witnesses Pursuant to Rule 92 bis and Decision on Defendant Ivan Cermak’s Third Motion for Protective
Measures for Witnesses IC-12 and IC-16, IT-06-90-T, 11 November 2009, para. 10.

16 In re: Application of El Sayed, Prosecution’s Confidential and Ex Parte Submissions in Compliance with the
President’s Scheduling Order of 13 September 2011, OTP/AC/2011/03, 21 September 2011 (“Prosecutor’s
Submissions”).

17 In re: Application of El Sayed, Scheduling Order, 13 September 2011, OTP/AC/2011/03.
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Prosecutor’s grounds for suspending the disclosure of the documents in relation to
each of the persons interviewed during the UNIIIC’s mandate relevant to the present
matter. The President accordingly appointed Judge Baragwanath as Judge Rapporteur
to conduct an ex parte meeting with the Prosecution, to consult if necessary with the
Victims and Witness Unit (“VWU”) and to report to the members of the Appeals
Chamber.

17.  An ex parte meeting took place on 26 September 2011 in the courtroom of the
Tribunal. Mr Daryl A. Mundis and Mr David Kinnecome represented the Prosecution.
During that meeting the Judge and counsel spoke by speakerphone to the Head of
the VWU. Following the meeting and the subsequent provision by the Prosecution
of statements, the Judge posed further questions in writing, to which Prosecution
counsel have responded. All these communications were recorded and form part of
the record on appeal for future reference. The other Judges of the Appeals Chamber
have of course had access to the documents and to the transcript of the meeting.

18. At the meeting on 26 September 2011, the issue was identified as whether the
Pre-Trial Judge erred in ordering disclosure because disclosure would either:

a) put the author of a document or another person at risk; or
b) impede the due conduct of forthcoming litigation.

19.  The Prosecutor’s Submissions contained two lists. One list was prefaced by
the statement:

Based on the [Prosecutor’s] threat assessment, and depending on whether the
Appeals Chamber seeks the assistance of VWU, redacted statements for the
following witnesses can be immediately provided to the Registry for disclosure
to Mr El Sayed.'®

The other list was prefaced by the statement:

18 Prosecutor’s Submissions, para. 95.
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The Prosecution seeks interim non-disclosure of the statements of the following
witnesses until protective measures are in place in connection with the Ayyash
et al. proceedings."

20. The Judge asked counsel whether the submissions should be read as an
application for leave to withdraw the Appeal in relation to the persons listed at
paragraph 95 of the Prosecutor’s Submissions. Counsel responded that “unless the
Appeals Chamber decides to seek the assistance of VWU,” the Prosecution sought
such leave.” Counsel were clearly uncomfortable about making any election and
sought to pass the decision to the Appeals Chamber. The Judge pointed out that the
Appeals Chamber has no background knowledge of the documents or their context;

whereas the Prosecution has been seized of them for some years.

21.  The Prosecutor recognised that it is the VWU which can speak authoritatively
about risk;?! yet the VWU had never been asked to comment save in relation to two
persons, one of whom is not relevant to Mr El Sayed’s intimated claim to remedies

in national courts.?” The Judge asked:

[...]1s it common ground now that ... the right course is for the Prosecution to
seize itself of the question [of risks to all interviewees], to consult with VWU,
then to go back to the Pre-Trial Judge with an informed position in relation to
each??

Counsel agreed.”

19 Prosecutor’s Submissions, para. 96.
20 In re: Application of El Sayed, Transcript of ex parte meeting of 26 September 2011 (“Transcript”), at 7.

21 Id.,atl1l:
Clearly within the structure of the Tribunal the primary ...organ responsible for making these types of
threat assessments [is] the [VWU]... The [Office of the Prosecution] has a limited capability in order
to conduct such threat assessments... [the VWU] we would submit...have superior capabilities and
experience in dealing with threat assessments to victims or witnesses.

22 Inre: Application of El Sayed, Decision on Partial Appeal by Mr. El Sayed of Pre-Trial Judge’s decision of 12
May 2011, CH/AC/2011/01, 19 July 2011, para. 3 and fn. 5 (citing Mr El Sayed’s initial request for documents).

23 Transcript, at 17.
24 Ibid.
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22.  Rule 115 (A) empowers the Prosecutor, in exceptional circumstances, to
order non-disclosure of the identity of witnesses and others who may be at risk until
appropriate protective measures have been implemented. Rule 115 (B) states that the
Pre-Trial Judge or Trial Chamber may consult the VWU. Rule 133 makes further

provision for protective measures.

23.  Mr El Sayed has contended that the Prosecution has engaged in a systematic
process of delay in providing the information which he claims. However, the
relatively short time-frame between the filing of the Appeal on 2 September and
judgment today, coupled with the Prosecution’s substantial success in this Appeal,
mean that there is no basis for contending that the proceedings before the Appeals
Chamber have been delayed. As to the proceedings before the Pre-Trial Judge, it is
to be emphasised that the Rules do not detract from the obligation of the Prosecutor,
among his many onerous tasks, to make the enquiries needed to determine which
witnesses require protection and to place the relevant information before the Pre-
Trial Judge. It is not the proper role of the Appeals Chamber to embark on a first
instance risk assessment from which no appeal could be brought. A general threat
assessment made on 3 May 2011 did not focus on individuals. From the Prosecution’s
Submissions there may be a question whether the Prosecution provided all relevant
information to the Pre-Trial Judge. The Pre-Trial Judge has no other basis to assess
the threats over individuals whose identity, status and relevance for the main case
was only known to the Prosecution. Although the Prosecution states that it had
contacted as many “witnesses” as possible last July, and that all of those successfully
contacted had expressed fear at the disclosure of their statements,* it appears that
the Prosecution undertook its first threat assessment specific to each individual
only after the President required more detailed information in his scheduling order
of 13 September 2011. The Prosecution now appears, as a result of this threat
assessment, to have reconsidered the need for protective measures for a number of
interviewees, as though it had not thoroughly considered the matter before, and it is
obliged to acknowledge that some of them in fact do not oppose the disclosure of
their statements. In addition, the VWU has yet to be consulted regarding any of the

additional individuals not considered in the report it has prepared.

25 Appeal, para. 20.
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24.  But this Appeal does not result from any substantive application at first
instance for relief on the grounds of such conduct. It is a Prosecutor’s appeal from a
determination of the Pre-Trial Judge which it contends has been over-generous to Mr
El Sayed; not an appeal from any decision dealing on its merits with a substantive
claim by Mr El Sayed that he has suffered loss from an unlawful systemic process
of delay. It follows from generally recognised principles of law that we can make no
present determination of whether the Prosecution duly discharged its duty to provide
all relevant and necessary information to the Pre-Trial Judge.” It might be for the
Pre-Trial Judge to reach such a determination if called upon to do so.

25. However, we do emphasise that there must be no delay in bringing Mr El
Sayed’s application to conclusion. It is the duty of any court of law to both make
its decision and to do so within a reasonable period.”” That is especially the case
where the Tribunal’s Statute requires procedures which “reflect ... the highest
standards of international criminal procedure, with a view to ensuring a fair and
expeditious trial.”?® The policy of expedition which the Statute requires specifically
in criminal cases before the Tribunal is also required by analogy in its inherent civil
jurisdiction. There is evidence which, if unanswered, might support an argument that
the Prosecution has not acted with reasonable promptitude in identifying the nature
of the risks to individuals and in putting the relevant material before the Pre-Trial

26 InJohnv. Rees [1970] Ch. 345 at 402, Sir Robert Megarry warned of the risk of acting on one side’s contentions
without hearing the other:

It may be that there are some who would decry the importance which the courts attach to the observance
of the rules of natural justice. “When something is obvious,” they may say, ‘why force everybody to
go through the tiresome waste of time involved in framing charges and giving an opportunity to be
heard? The result is obvious from the start.” Those who take this view do not, I think, do themselves
justice. As everybody who has anything to do with the law well knows, the path of the law is strewn
with examples of open and shut cases which, somehow, were not; of unanswerable charges which, in
the event, were completely answered; of inexplicable conduct which was fully explained; of fixed and
unalterable determinations that, by discussion, suffered a change. Nor are those with any knowledge
of human nature who pause to think for a moment likely to underestimate the feelings of resentment of
those who find that a decision against them has been made without their being afforded any opportunity
to influence the course of events. See also Mahon v. Air New Zealand Ltd [1984] AC 808 (PC).

27 The courts will impute to decision-makers a duty to act which is not stated in so many words. Padfield v.
Minister of Agriculture, Fisheries and Food [1968] AC 997. There the House of Lords ascribed to a Minister
the obligation, albeit unexpressed in the statute, to give due consideration to bona fide complaints about the
operation of a scheme for funding the supply of milk which if altered in favour of London suppliers would
adversely affect suppliers in Cornwall. He was not permitted to evade or defer the political consequences by
avoiding a decision.

28 Statute of the Special Tribunal for Lebanon, Article 28(2).
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Judge in a timely fashion. Whether that is so, and whether in that event any remedy
might be available to Mr El Sayed, are matters of which we are not currently seized.
But we, and now the Pre-Trial Judge, are seized of a responsibility to ensure that
prompt attention is given to the issues we have referred back to the Pre-Trial Judge.

IV. Statements Where the Appeal is Clearly Not Arguable

26.  Among the persons listed in paragraph 95 of the Prosecutor’s Submission
are three, each of whom has stated he does not object to his statement(s) being
disclosed to Mr El Sayed. Having read these statements and the redactions made
by the Prosecutor and approved by the Pre-Trial Judge we are not satisfied that the
Prosecutor can show any error in the decision of the Pre-Trial Judge as it affects
them. That is because:

a) there is no reason to fear risk to the persons; and

b) it is not suggested that disclosure of the statements would impede the due
conduct of forthcoming litigation.

27. It follows that in relation to their disclosure the Appeal is dismissed. It just
remains for the Prosecutor to ensure that redactions of these documents (which
he proposed in the first instance) are not inconsistent or incomplete. Our orders
made under the final heading “Disposition” refer in relation to these statements to
confidential and ex parte Annex A.

V. The Other Statements

28.  While it is the obligation of any tribunal to perform its task in a timely manner,
in doing so it must avoid injustice. As the Prosecutor accepts,” it is the VWU
which can speak authoritatively about risk; yet the VWU has never been asked to
comment save in relation to the two persons mentioned in paragraph 21 above, only
one of whom (he is listed in paragraph 96 of the Prosecutor’s Submissions, and in

confidential and ex parte Annex B to this decision) is of relevance.

29 Transcript, at 11 (see para. 21 above).
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A. The individual whose case has been the subject of VWU consultation

29. In his case the original statements contain reference to names of various
persons in respect of whom a second version seeks to redact information tending
to identify them. But in several instances the redaction process was incomplete:
it was possible to identify the person by reference to indicia other than the name;
and indeed in one instance the redaction of the name is followed by disclosure of
the name. If on a proper risk evaluation the person’s identity should be suppressed,
further redactions would be needed. We note that Mr El Sayed has seen information
erroneously released in the Prosecution’s initial notice of appeal. That does not
relieve him from complying with the conditions imposed by the Pre-Trial Judge in

his order of 2 September 2011 which suppresses that information.

30. Had the matter stopped there we would have allowed the Appeal on the simple
ground that the decision was illogical. Either the names as well as other identifiers
should be disclosed; or both names and other identifiers should be redacted. Further
consideration by the Prosecutor in consultation with the VWU would be required as
in the other cases to be mentioned in paragraph 32 of this decision. But as a result
of the further enquiry referred to in paragraph 16 above the redaction process can be
extended to remove the problem.

31. There is, however, a point that has arisen after the decision delivered by the
Pre-Trial Judge. We have sighted a report providing fresh material suggestive of risk
in relation to this interviewee. It is arguable that, through no fault of the Pre-Trial
Judge, his decision in respect of this individual was made on a materially flawed
factual basis. It follows that in relation to this person the Appeal must be allowed
and the case be sent back to the Pre-Trial Judge for further consideration in the light
of this new point. Our orders made under the final heading “Disposition” refer in

relation to this statement to confidential and ex parte Annex B.
B. The remaining individuals

32. In all other cases we have also concluded, with reluctance, that we must send
this matter back to the Pre-Trial Judge for further consideration. It is the obligation of
any court of law to take account of all factors potentially significant to the decision;
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the more so when personal safety is at stake. Our orders made under the final heading
“Disposition” refer in relation to these statements to confidential and ex parte Annex
C.

33.  Given the concession by the Prosecution recorded at paragraph 21 above it is
unnecessary for us to analyse the reason for intervention. It might be expressed as
error on the part of the Prosecution in failing, when preparing its list of witnesses
whose redacted statements “can be immediately provided [...] to Mr El Sayed,”*
to give careful consideration to what contribution the VWU might be able to make
to the process of risk evaluation and to ensure that the Pre-Trial Judge was in a
position to evaluate the relevant risks. As a result the decision of the Pre-Trial Judge
erred in law by failing to take account of all factors potentially significant to the
decision, and that error affects the classifications in both paragraphs 95 and 96 of
the Prosecutor’s Submissions (other than those listed in confidential and ex parte
Annexes A and B, namely those listed in confidential and ex parte Annex C), going
to whether either disclosure or non-disclosure in each instance is appropriate. (The
name in confidential and ex parte Annex B must be kept confidential for the different
reason stated at paragraph 31 above.) It is enough that the Prosecution agree that the
case must be referred back to the Pre-Trial Judge for further consideration of the

other cases.

34. Itmay bethatonsuchreconsideration the Prosecutor will be able to demonstrate
that the VWU is happy with the methodology adopted in making the risk assessment;
or that in any event the VWU agrees with the Prosecutor’s assessment. In either case
the error of law would be corrected. Our obligation is to ensure due process: both
disclosure to Mr El Sayed of his entitlement and protection of individuals where that
is justified.

35. The need to identify with precision whether there is relevant risk to any
witness or other person may have been apparent since, at latest, the decision of the
Pre-Trial Judge of 12 May 2011 ordering disclosure. It would be a matter of concern
if a failure by the Prosecutor to follow due process added to the delays to date in
resolving Mr El Sayed’s claim to information.

30 Prosecutor’s Submissions, para. 95.

416



Disclosure Decision AC

VI. Mr El Sayed’s Claims as to Application of Rules 60 and 60 bis and
Indemnity in Respect of Abusive Procedure

36. Mr El Sayed concludes his reply with contentions:

a)

b)

d)

e)

the Prosecutor’s conduct of the proceeding has constituted contempt of
due process and obstruction of justice in various respects which should
lead this Chamber to initiate investigation under Rule 60 bis (E);*' in
particular:

as chief investigator for UNIIIC the Prosecutor delayed revealing a lack
of credible evidence to keep Mr El Sayed in detention, thus prolonging
his detention;??

the Prosecutor has unnecessarily delayed these proceedings, thus
infringing principles of fairness and due process and the duty to act in
good faith;*

heisinaconflictofinterestbecause he wishestoavoidreleasing information
that would shed light on his conduct of the UNIIIC investigations and is
partial to the witnesses whose statements are in issue, and is no longer
eligible to appear before the Tribunal (Rule 60 (A) (iii));** and

he should be required to indemnify Mr El Sayed by payment of two
hundred thousand Euros.*

37.  Such substantive contentions are not so directly related to Mr El Sayed’s Reply

to the Appeal that to entertain them in that context would “reflect the highest standards

of...procedure, with a view to ensuring a fair and expeditious hearing” required by
Article 28 of the Tribunal’s Statute, either of the Appeal or of the contentions. Mr

31 Reply, paras 50-51.

32 Id., para. 39.

33 Id., paras 41 to 46.

34 Id., para. 53.

35 Id., para. 58.
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El Sayed proposes that so much of the case as deals with such contentions should
be argued not by the Prosecutor but by a separate ad hoc contradictor.*® Such course
would lead to confusion both of roles and of issues. For that reason we decline to
permit the addition to the submission in reply of the paragraphs seeking to raise the

contempt and indemnity issues, save insofar as may bear upon costs of the Appeal.

38. In classifying Mr El Sayed’s document as a reply we rely both on his original
description of it as “Réplique a ‘Prosecution’s Appeal of the Pre-Trials Judge’s
Decision of 2 September 2011 and Request for the Suspensive Effect Pending
Appeal’ en application du ‘scheduling order’ du 13 September 2011” and on the
amendment of the description on 29 September 2011 to read “Reply to Prosecution’s
Appeal of 12 September 2011 — Request for the Prosecutor to be withdrawn and an
ad hoc opponent to be appointed — Request for damages for abuse of procedure.”

The latter confirms that the document is to be treated as a reply.

39.  Atparagraphs 15 and 16 of the Reply Mr El Sayed has advanced a submission
of lack of jurisdiction of the STL, further suggesting that the “false witnesses” should
not be deemed witnesses for the purpose of Rule 133.

40. We have dealt at paragraph 11 with the contention of “false witnesses.” If the
contention contains an assertion of lack of jurisdiction of the Tribunal (we are not
entirely clear whether it does), it is not open to a litigant who has himself elected to
make an application to this very Tribunal. Neither issue is properly open to Mr El
Sayed on this Appeal.

41. It follows that Mr El Sayed’s procedural submission in reply — that the
Prosecutor should be withdrawn and an ad hoc opponent to his claim should be
appointed — cannot be advanced on this appeal since there is no substantive issue
before us to which it could attach. Any such submission should be made to a Chamber
of first instance — Pre-Trial Judge or Trial Chamber — before which any contentions

of the kind referred to in paragraph 36 were advanced. We make no comment on

36 Id., para.55.
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the validity of such contentions or any others, whether under Rules 60 bis, 4°7 or

otherwise.

42.  We add that the scheme of the Tribunal’s Statute is for a decision at first
instance, either by the Pre-Trial Judge or by the Trial Chamber, followed by an
appeal to this Chamber. While the literal language of the first sentence of Rule 60 bis
(C) appears to allow a party to bring an allegation of contempt to the attention of any
Chamber, Rule 60 bis (D), (E), (F) and (L) contemplate that the contempt enquiry is
conducted by the Pre-Trial Judge or the Trial Chamber, whose decision is explicitly
subject to appeal. Although the point has not been argued, and we do not determine
it, it may prove that save in such exceptional cases as contempt in the face of the
Appeals Chamber, such allegations should be made to the Chamber of first instance.

43. If giving alleged false statements to the UNIIIC is a crime under Lebanese law
— something upon which the Appeals Chamber offers no present comment — such
offence might be prosecuted under domestic law.

44.  We mention in conclusion that Mr El Sayed has also asserted that there can be
no partial redaction of the challenged statements because that is inconsistent with his

right to information about his accusers.*®

45.  The submission is unsustainable. The task of any court dealing with the
complex and varying values which must be considered on such a claim is to evaluate
them and make a principled judgment which gives each its due weight. The answer
to this contention is to be found in our judgment of 19 July 2011. At paragraph 63 of
that judgment we stated:

[...] the weight of the applicant’s entitlement to information falls along a
continuum: the greater the personal stake, the stronger the personal claim,
albeit still to be weighed against other concerns for confidentiality.*

37 We note that Rule 4 allows parties to raise objections about non-compliance of the Rules by a party. There has
as yet been no assertion that any specific Rule was breached in the instant proceedings.

38 Reply, paras 32 to 34.

39 In re: Application of El Sayed, Decision on Partial Appeal by Mr. El Sayed of Pre-Trial Judge’s Decision of 12
May 2011, CH/AC/2011/01, 19 July 2011, para. 63.
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DISPOSITION

FOR THESE REASONS;
THE APPEALS CHAMBER
ACCEPTS the Appeal as properly filed;

DISMISSES the Appeal in relation to the statements of the persons listed in

confidential and ex parte Annex A;
DIRECTS that the Prosecutor make the redactions referred to in paragraph 27;

ORDERS therefore the disclosure of the statements of the persons listed in
confidential and ex parte Annex A no later than 13 October 2011, after a final check
of the consistency of redactions in keeping with the aims of the Pre-Trial Judge’s
instructions in his 12 May 2011 order;

ALLOWS the Appeal in relation to the statements of persons listed in confidential
and ex parte Annexes B and C;

SETS ASIDE the Decision of 2 September 2011 in relation to the statements of the

persons referred to in confidential and ex parte Annexes B and C;

DIRECTS the Pre-Trial Judge to issue a scheduling order with, inter alia, a time-
frame for the Prosecutor to check, with the assistance of VWU if necessary, what
redactions would be required to disclose the statements of the persons listed in
confidential and ex parte Annexes B and C, which may include a list setting priorities
for decisions to be made;

DIRECTS the Pre-Trial Judge to consider the Prosecutor’s Submissions and to issue
one or more comprehensive and reasoned decision(s) on the statements that should
be disclosed upon redaction and the statements that may not be disclosed even upon

redaction;
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DIRECTS the Prosecution to give careful consideration to what contribution
the VWU may be able to make to the process of risk evaluation in relation to the

statements of such persons;

CLARIFIES that the dismissal in part of this Appeal in no way affects the limitations
in the Pre-Trial Judge’s decision of 2 September 2011 regarding how Mr El Sayed
and his counsel may use these documents, and that the limitations and requirements

established by the Pre-Trial Judge remain fully in force.

DISMISSES the applications by Mr El Sayed that the Appeals Chamber disqualify
the Prosecutor under the Rules and require him to indemnify Mr El Sayed by a
monetary payment.

Done in English, Arabic and French, the English version being authoritative.
Filed this 7th day of October 2011,

Leidschendam, the Netherlands

Judge Antonio Cassese
President
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1. By way of the present Order, pursuant to Rule 105 bis (A) of the Rules of
Procedure and Evidence (the “Rules”), the Pre-Trial Judge of the Special Tribunal
for Lebanon (the “Tribunal”) seizes the Trial Chamber for the purpose of ruling
on the question of determining whether it is appropriate to initiate proceedings in
absentia against Messrs. Salim Jamil Ayyash, Mustafa Amine Badreddine, Hussein
Hassan Oneissi and Assad Hassan Sabra.

2. After having reviewed the principal stages of the procedure (1), the applicable
law to the case at hand (II) and the observations of the Head of Defence Office and
the Prosecutor with regard to the determination of the period of time as set forth in
Rule 105 bis (A) of the Rules (III), the Pre-Trial Judge will set out the grounds for
this order (IV).

L Procedural background

3. On 28 June 2011, pursuant to Article 18 (1) of the Statute and Rules 68 and 74
(A) of the Rules, the Pre-Trial Judge issued a “Decision Relating to the Examination
of the Indictment of 10 June 2011 Issued against Mr Salim Jamil Ayyash, Mr Mustafa
Amine Badreddine, Mr Hussein Hassan Oneissi and Mr Assad Hassan Sabra”,
according to which those persons were indicted in connection with the attack of 14
February 2005 against Mr Rafiq Hariri and other persons (respectively the “Decision
on the Indictment”, the “Indictment” and the “Accused”).' The same day, the Pre-
Trial Judge issued four arrest warrants including transfer and detention orders against
the Accused (the “Arrest Warrants”).? In order to facilitate the arrest of the Accused,
the Indictment, the Arrest Warrants and the Decision on the Indictment were kept
confidential.

1 Case No. STL-11-01/1, Decision Relating to the Examination of the Indictment of 10 June 2011 Issued Against
Mr Salim Jamil Ayyash, Mr Mustafa Amine Badreddine, Mr Hussein Hassan Oneissi & Mr Assad Hassan Sabra,
28 June 2011.

2 Case No. STL-11-01/1, Warrant to Arrest Mr Salim Jamil Ayyash Including Transfer and Detention Order, 28
June 2011; Case No. STL-11-01/1, Warrant to Arrest Mr Mustafa Amine Badreddine Including Transfer and
Detention Order, 28 June 2011; Warrant to Arrest Mr Hussein Hassan Oneissi Including Transfer and Detention
Order, 28 June 2011; Case No.® STL-11-01/1, Warrant to Arrest Mr Assad Hassan Sabra Including Transfer and
Detention Order, 28 June 2011.
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4. On 30 June 2011, pursuant to Rules 76 (A) and 79 (D) of the Rules, the
Registrar transmitted the Indictment together with the Arrest Warrants to the
competent authorities of the Lebanese Republic, the State of which the Accused
are nationals and in whose territory the Accused were last known to be residing. In
the Arrest Warrants, the Pre-Trial Judge requested the competent authorities of the
Lebanese Republic to search for and arrest the Accused, in any place where they
might be found in the territory of the Lebanese Republic, to detain and transfer them
to the Headquarters of the Tribunal. He also requested the competent authorities of
the Lebanese Republic to execute the Arrest Warrants at the earliest opportunity and
to serve them, together with the Indictment, to the Accused in person.

5. On 8 July 2011, upon request of the Prosecutor and pursuant to Rule 84 of the
Rules, the Pre-Trial Judge issued international arrest warrants against the Accused
intended for the competent authorities of all States and authorised the Prosecutor
to request the International Criminal Police Organisation (“INTERPOL”) that it
issue and circulate red notices relating to the Accused (the “International Arrest

Warrants”).?

6. On 28 July 2011, upon request of the Prosecutor, the Pre-Trial Judge authorised
that the names, aliases and other personal information, including photographs of the
Accused as well as the charges laid against them, be rendered public.*

7. On 9 August 2011, the Public Prosecutor at the Lebanese Court of Cassation
(the “Public Prosecutor”) transmitted to the Registrar a copy of a report indicating
the measures taken by the authorities of the Lebanese Republic in order to execute
the Arrest Warrants and noting that the Accused could not be arrested (the “Public
Prosecutor’s Report of 9 August 20117).

3 Case No. STL-11-01/1, International Warrant to Arrest Mr Salim Jamil Ayyash Including Transfer and Detention
Order, 8 July 2011; Case No. STL-11-01/1, International Warrant to Arrest Mr Mustafa Amine Badreddine
Including Transfer and Detention Order, 8 July 2011; Case No. STL-11-01/1, International Warrant to Arrest
Mr Hussein Hassan Oneissi Including Transfer and Detention Order, 8 July 2011; Case No. STL-11-01/1,
International Warrant to Arrest Mr Assad Hassan Sabra Including Transfer and Detention Order, 8 July 2011.

4 Case No. STL-11-01/1, Order on the Prosecutor’s Motion for Variation of the Order for Non-disclosure of the
Indictment, 28 July 2011.
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8. On 11 August 2011, the President of the Tribunal publicly announced that the
Indictment had not been served on the Accused and that they had not been arrested.
In the same statement, he also invited the Accused to appear before the Tribunal,
either in person or by video-link, and to appoint counsel responsible for representing
them in the legal proceedings (the “President’s Statement of 11 August 2011”).°

9. On 16 August 2011, after consultation with the Prosecutor, the Pre-Trial Judge
lifted the confidentiality of the Indictment, the Decision on the Indictment, the Arrest
Warrants and the International Arrest Warrants.®

10.  On 18 August 2011, pursuant to Rule 76 (E) of the Rules, taking note of the
fact that the efforts undertaken by the authorities of the Lebanese Republic to execute
the Arrest Warrants had not been successful’” and that reasonable attempts had been
made to serve the Indictment and the Arrest Warrants on the Accused,? the President
of the Tribunal issued an order requesting in particular the Registrar to identify
“alternative means” of service of the Indictment to Lebanon and, if appropriate,
other countries, and calling upon the Accused to surrender to the jurisdiction of the
Tribunal (the “President’s Order of 18 August 2011”). He also ordered the authorities
of the Lebanese Republic to take all reasonable steps to provide notification to the
public of the existence of the Indictment and to call upon the Accused to surrender
to the Tribunal.’

11.  On 31 August 2011, the Registrar sent a letter to the Public Prosecutor in
which he provided him with the text of a wanted notice for the Accused in Arabic,
English and French, so that it might be publicly advertised in the Lebanese media,
in accordance with Rule 76 bis of the Rules (the “Registrar’s Letter of 31 August

5 Statement of the President of the Special Tribunal for Lebanon, Antonio Cassese, 11 August 2011.

6 Case No. STL-11-01/I, Order on Lifting the Confidentiality of the Indictment Against Messrs. Ayyash,
Badreddine, Oneissi and Sabra and Other Documents, 16 August 2011. Certain information nevertheless was
kept confidential so as to protect the ongoing investigation and the security of the victims and witnesses.

7  Case No. STL-11-01/I/PRES, Order Pursuant to Rule 76 (E), 18 August 2011, paras 8 to 12.
8  Ibid., paras 17 to 22.
9  Ibid., para. 25.
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20117).19 On 8 September 2011, the Registrar sent an additional letter to the Public
Prosecutor in which he specified the means by which the wanted notice for the
Accused should be publicly advertised, in particular in three Arabic, one French and
one English-language newspaper (the “Registrar’s Letter of 8 September 20117).!!

12.  On 15 September 2011, the text of an advertisement notifying the public of
the identity of the Accused and of the charges laid against them was published in five
Lebanese newspapers: three Arabic,'? one English,'® and one French,' as requested
in the Registrar’s Letter of 8 September 2011.

13.  On 21 September 2011, the President of the Tribunal transmitted to the Pre-
Trial Judge the report forwarded to him by the Public Prosecutor on 19 September
2011 (the “Public Prosecutor’s Report of 19 September 2011”") on the subject of the
measures undertaken pursuant to Rule 76 (A) and (B) of the Rules in order to serve
the Indictment and the Arrest Warrants. In a memorandum included with that Report,
the President of the Tribunal invited the Pre-Trial Judge to seize, as soon as he
deemed it necessary, the Trial Chamber in order that it might determine what action
should be taken with regard to the proceedings, in accordance with Rule 105 bis (A)
of the Rules (“Internal Memorandum of the President of 21 September 20117)."

14.  On 23 September 2011, the Pre-Trial Judge sent a confidential letter to
the Registrar inviting him to transmit to him, by 28 September 2011 at the latest,
any pertinent information and documents relating to the public advertisement
demonstrating the publication of the text of the advertisement in newspapers and/
or its broadcast in the media, as set forth in Rule 76 bis of the Rules (the “Pre-Trial
Judge’s Letter of 23 September 20117).'° In the same letter, the Pre-Trial Judge also

10 Letter from the Registrar to the Public Prosecutor, 31 August 2011.
11 Letter from the Registrar to the Public Prosecutor, 8 September 2011.
12 Cf. the following newspapers: An Nahar, As Safir and Al Mustagbal.
13 Cf. the following newspaper: The Daily Star.

14 (. the following newspaper: L 'Orient le Jour.

15 Internal memorandum from the President of the Tribunal to the Pre-Trial Judge, “Case No. STL-11-01/1,
Prosecutor v. Ayyash et al. — Report from the Lebanese Prosecutor General”, 21 September 2011.

16 Letter from the Pre-Trial Judge to the Registrar, Application of Rules 76 bis and 105 bis of the Rules, 23
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invited the Registrar to provide him with information — with supporting documents
if possible — demonstrating the publication of the advertisement on the Tribunal
website and the broadcast of the President’s Statement of 11 August 2011 and the
President’s Order of 18 August 2011 in both the Lebanese and international media.

15. On 28 September 2011 and 12 October 2011, in reply to the Pre-Trial
Judge’s Letter of 23 September 2011, the Registrar sent him two letters, together
with summaries of the publications placed in the Lebanese and international press,

excerpts of those publications and other documents (the “Registrar’s Report™).!”

16. It should be noted that, to date, the Accused have not been arrested, nor have
they appeared voluntarily before the Tribunal and that nor are they in any other way
under its jurisdiction. Furthermore, the Pre-Trial Judge has no knowledge that the

Accused have contacted the Tribunal in any manner whatsoever.

II.  Applicable law

17.  The provisions to be taken into consideration with regard to this Order are
Rules 76 bis and 105 bis of the Rules.

18.  Rule 76 bis of the Rules, which governs the procedure of public advertisement
of the Indictment, is worded as follows:

In keeping with the President’s order made under Rule 76 (E), a form of
advertisement shall be transmitted by the Registrar to the authorities of any
relevant State or entity for publication in newspapers and/or for broadcast
via radio, television and/or other media, including the internet, providing
notification to the public of the existence of an indictment and calling upon the
accused to surrender to the Tribunal or in any case to submit to its jurisdiction.
The advertisement shall invite any person with information as to the
whereabouts of the accused to communicate that information to the Tribunal.

September 2011.

17 Letter including documents from the Registrar to the Pre-Trial Judge, Reply to your letter concerning the
application of Rules 76 bis and 105 bis of the Rules, 28 September 2011 and second letter including documents
from the Registrar to the Pre-Trial Judge, 12 October 2011.
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19.  Rule 105 bis of the Rules is entitled “Absence of the Accused from the
Proceedings before the Pre-Trial Judge”. At the present stage of the proceedings,
only paragraph (A) of this provision specifically relating to referring a case to the
Trial Chamber is relevant. It is worded as follows:

If, within a period of 30 calendar days starting from the advertisement referred
to in Rule 76 bis, the accused is not under the Tribunal’s authority, the Pre-Trial
Judge shall ask the Trial Chamber to initiate proceedings in absentia.

20. Before seizing the Trial Chamber in order that it may determine whether it
is appropriate to initiate proceedings against the Accused in absentia, notably in
keeping with Rule 106 of the Rules, the Pre-Trial Judge must ensure that the period
of 30 calendar days set out by Rule 105 bis of the Rules has elapsed, starting from
the public advertisement referred to in Rule 76 bis of the Rules. Since, as can be seen
in the procedural background of this Order, the public has been informed on several
occasions and at different intervals — in particular by way of statements, notifications
and advertisements — of the existence of the Indictment and of the need for the
Accused to surrender to the Tribunal, when the period of time in Rule 105 bis of the
Rules started is subject to interpretation. However, determining when that period of
time started is essential insofar as the aforementioned period of time is intended, in
particular, to ensure that the Accused have had sufficient time to be informed of the
Indictment issued against them and, if appropriate, to obtain the necessary advice
relating to what action they should take with regard to the proceedings relating to
them.

III. Observations from the Head of Defence and the Prosecutor

21. On 28 September 2011, the Pre-Trial Judge received an internal
memorandum from the Head of Defence Office by way of which he acknowledged
“ITRANSLATION] the importance of ensuring that the procedure of public
advertisement of the Indictment as provided for in Rule 76 bis of the Rules is
respected”.'® The Head of Defence Office pointed out in this connection that:

18 Internal memorandum from the Head of Defence Office to the Pre-Trial Judge, Case No. STL-11-01/1, The
Prosecutor v. Ayyash et al. — Public Advertisement of the Indictment, 28 September 2011.
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[TRANSLATION] It [...] results [from the Rules] that without giving an
opinion on whether or not the public advertisement, transmitted by the Registrar
to the Lebanese authorities that had it published in several newspapers on 15
September 2011, is restrictive, it is clear that in any case, according to the Head
of Defence Office, the period of 30 calendar days provided for in Rule 105 bis
of the Rules could not have started before the publication of that advertisement.

22.  Further to the considerations expressed by the Head of Defence Office, the
Pre-Trial Judge invited the Prosecutor to present, if he so wished, his observations in
this connection.!” On 3 October 2011, the Prosecutor replied to the Pre-Trial Judge
noting that the Public Prosecutor at the Lebanese Court of Cassation reported to
the Tribunal that the advertisements undertaken in accordance with Rule 76 bis
of the Rules were published in the Lebanese newspapers on 15 September 2011.%°
According to the Prosecutor, it follows from this that the period of time set forth in
Rule 105 bis of the Rules starts from that date and that consequently the Pre-Trial
Judge may not request the Trial Chamber to initiate proceedings in absentia before
15 October 2011 at the earliest.

IV. Statement of reasons

23.  The Pre-Trial Judge wishes firstly to point out that it is not for him to rule on
whether the requirements to initiate proceedings in absentia, mentioned in Rule 106
of the Rules, have been met, nor whether it is appropriate to start such proceedings.
Indeed, in accordance with Rule 105 bis (B) of the Rules, this responsibility is
incumbent upon the Trial Chamber. The objective of this Order is specifically to
seize the Chamber for that purpose while ensuring that the period of 30 calendar
days referred to in Rule 105 bis (A) of the Rules has elapsed. Henceforth it is for the
Pre-Trial Judge, as indicated above, to determine the precise moment at which that
period of time started.

24. In this respect, the Pre-Trial Judge notes, according to the text of Rule
105 bis of the Rules, that that period of time starts from the public advertisement

19 Internal memorandum from the Pre-Trial Judge to the Prosecutor, Case No. STL-11-01/I Application of Rule
105 bis of the Rules, 29 September 2011.

20 Letter from the Prosecutor to the Pre-Trial Judge, 3 October 2011.
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mentioned in Rule 76 bis of the Rules. However, according to this last provision, that
advertisement shall take the form of a text “providing notification to the public of the
existence of an indictment and calling upon the accused to surrender to the Tribunal”
and “invit[ing] any person with information as to the whereabouts of the accused to
communicate that information to the Tribunal”. That text shall be published and/or
broadcast, by appropriate means, in the State or States of origin of the Accused or in
those States in whose territory the Accused were last known to be residing.

25.  The Pre-Trial Judge notes that the President’s Statement of 11 August 2011
calling upon in particular the Accused to surrender to the Tribunal was published
on the Tribunal website and was quoted in numerous Lebanese media outlets?
which also relayed the Indictment, the Arrest Warrants,” and the President’s Order
of 18 August 2011.% However, it was only on 15 September 2011 that the text of a
public advertisement was published by the Lebanese newspapers® in the form of
a wanted notice showing photographs of the Accused and providing, for each one,
their name, first name and date of birth, as well as the charges laid against them. This
wanted notice also mentions that any person with information on the Accused could
contact the Tribunal on the telephone numbers indicated in that notice.” Therefore
the requirements stipulated in Rule 105 bis (A) of the Rules were only met as of 15
September 2011.

26. Consequently, in keeping with the spirit of Rule 105 bis of the Rules and of
the rights of the Accused, the Pre-Trial Judge is of the opinion that it is appropriate
to consider 15 September 2011 as the starting date of the period of time stipulated
by this provision, which is moreover the most advantageous date with regard to the
Accused. This period of time therefore had elapsed as of 15 October 2011 at the

21 Cf. the following newspapers of 11 August 2011: A/ Hayat, Now Lebanon, Al Manar, Naharnet; and the
following newspapers of 12 August 2011: Al Akhbar, Al Diyar, Al Joumhouria, Annahar, Al Mustagbal, As
Safir and Daily Star.

22 (f. the following newspapers of 18 August 2011: Al Akhbar, Al Diyar, Al Hayat, Al Joumhouria, Al-Liwa’a, As
Safir, L’Orient le Jour and Daily Star.

23 Cf. the following newspapers of 19 August 2011: Al Akhbar, Al Hayat, Al Joumhouria, Al-Liwa’a and L’Orient
le Jour.

24 Cf. supranotes 12, 13 and 14.

25 Public Prosecutor’s Report of 19 September 2011, p. 2.
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very least. As a consequence, as of that date, the Pre-Trial Judge is well-founded to
seize the Trial Chamber so that it may determine whether it is appropriate to initiate

proceedings against the Accused in absentia.

27.  For this purpose, in order that it may rule on this issue with full knowledge of
the facts, the Trial Chamber must be able to have at its disposal the relevant documents
in this respect and notably those which are listed in the Annex to this Order. The Pre-
Trial Judge therefore requests that the Registrar transmit those documents to the
Chamber, whilst respecting their confidential status, where appropriate.

DISPOSITION

FOR THESE REASONS,
Pursuant to Rules 76 bis and 105 bis (A) of the Rules,
THE PRE-TRIAL JUDGE,

SEIZES the Trial Chamber so that it may determine whether it is appropriate to
initiate proceedings in absentia against Messrs. Salim Jamil Ayyash, Mustafa Amine
Badreddine, Hussein Hassan Oneissi and Assad Hassan Sabra; and

REQUESTS the Registrar to transmit to the Trial Chamber, as soon as possible,
the documents listed in the Annex to this Order, whilst respecting their confidential

status, where appropriate.

Done in French.

Leidschendam, 17 October 2011

Daniel Fransen
Pre-Trial Judge
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24, 28, 51, 53, 56, 58, 70; Preliminary Questions PTJ. 1-4, 10, 24;
Confirmation of Indictment. 1-5, 12, 13, 14-18, 22-38, 52, 55-58, 60,
63, 64, 67, 68, 70, 71, 75, 79, 80, 83, 84, 87, 93-98, 101, 103, 104;
Rule 105 bis Order. 3, 4, 8-10, 13, 18, 20, 21, 24-25;

Confirmation of Indictment. 7, 15, 17, 25, 27, 29-30;

Applicable Law. 43, 103-104, 206, 237, 246;

Applicable Law. 29, 32;

Applicable Law. 32;

Disclosure Decision AC. 9-10, 23-24, 29, 35, 44-45; El Sayed
Decision AC. 1, 13, 30, 33-34, 38-39, 42-43, 45-47, 49-51, 54-56,
58, 60-63, 66-68, 83, 97, 112, 114-115, 119; Applicable Law. 240;
Decision on Languages. 51; Preliminary Questions PTJ. 7; El Sayed
Decision PTJ. 42, 48-49, 54; Confirmation of Indictment. 2, 12, 35,
44,96, 101; Rule 105 bis Order. 6, 9, 14, 18, 24-25;

El Sayed Decision PTJ. 54, 56;

Confirmation of Indictment. 22;

Disclosure Decision AC. 28; El Sayed Decision AC. 18, 67-68;
Applicable Law. 9, 39, 288;

Disclosure Decision AC. 10; El Sayed Decision AC. 65-66, 97, 103-
105, 115; 32; Applicable Law. 31, 32,

Applicable Law. 2, 5, 57, 69, 88, 89, 93-95, 106, 111, 113, 142, 145,
147, 160-166, 169, 170-175, 177-178, 181-182, 185, 193, 200, 214,
216,220, 225, 227-228, 230, 232, 237, 239-240, 244, 248, 251-252,
259, 262; Confirmation of Indictment. 31, 54, 57, 59 63, 70, 85, 86;

Applicable Law. 59, 111, 158, 175, 182, 185, 232, 239; Confirmation
of Indictment. 31;

Applicable Law. 165, 175, 185;

Applicable Law. 2, 55, 57, 59-60, 65, 68, 111, 145, 151, 166, 200,
248-249, 262; PTJ Preliminary Questions. 7; Confirmation of
Indictment. 31, 62, 66;

El Sayed Decision AC. 46;

El Sayed Decision AC. 48-49, 100; El Sayed Decision PTJ. 27;
El Sayed Decision AC. 34, 50, 65;
Disclosure Decision AC. 36; El Sayed Decision AC. 49, 51, 67,

El Sayed Decision AC. 48, 68; Decision on Languages. 2, 11, 13, 16,
19, 63; Preliminary Questions PTJ. 2;

El Sayed Decision AC. 40; Applicable Law. 26, 29, 86, 91, 102, 108,
118, 120, 131, 134, 144, 237,
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Index

international composition
(criminal tribunal)

International Convention
against the Taking of
Hostages

International Convention for
the Suppression of Acts of
Nuclear Terrorism

International Convention
for the Suppression of the
Financing of Terrorism
(Financing Convention)

International Court of Justice
Icn

International Covenant on
Civil and Political Rights
(ICCPR) (article of)

International Criminal Court
(ICC)

International Criminal
Tribunal for Rwanda (ICTR)

International Criminal
Tribunal for the former
Yugoslavia (ICTY)

international law

international procedure

international standards

interpretation

interpretation, strict (narrow,
restrictive)

investigator’s notes/
interview notes

Islamic Conference

Applicable Law. 13-16; Preliminary Questions PTJ. 7;

Applicable Law. 139; Preliminary Questions PTJ. 7;

Applicable Law. 139;

Applicable Law. 88-89, 108-109; Preliminary Questions PTJ. 7;

Applicable Law. 27, 100, 102, 171, 215, 224, 234; Confirmation of
Indictment. 19;

El Sayed Decision AC. 48; Preliminary Questions PTJ. 7;

El Sayed Decision AC. 76, 82-84, 87-88; Applicable Law. 32, 206,
253-256, 267, 291-293; Decision on Languages. 43, 66; Preliminary
Questions PTJ. 7, 21, 24; Confirmation of Indictment. 23;

El Sayed Decision AC. 72, 76; Applicable Law. 256, 290;
Confirmation of Indictment. 23-24;

El Sayed Decision AC. 22, 76, 81, 89; Applicable Law. 91, 103,
107, 134-35, 137, 206, 209, 227, 246-247, 249, 255-256, 287, 293;
Confirmation of Indictment. 23, 25;

El Sayed Decision AC. 33, 48-49, 61-62; Applicable Law. 16-18,
26, 28, 30, 33, 40-46, 61, 66, 71, 86-87, 102, 104, 108, 111, 113-114,
116-124, 129, 131-139, 145-147, 149, 189, 198, 204, 209, 212, 236,
248, 253, 255-256, 265;

Disclosure Decision AC. 25;

El Sayed Decision AC. 37, 44; Applicable Law. 15-16, 40-41, 92,
208; Decision on Languages. 54;

Applicable Law. 6,9, 17-21, 24, 26-41, 45-46, 51, 54-55, 61, 73, 81-
82, 112, 124-130, 135, 142-143, 208, 210; Decision on Languages.
35, 39; Preliminary Questions PTJ. 1, 8; Confirmation of Indictment.
18, 20, 23, 29, 35; Rule 105 bis Order. 20;

Applicable Law. 51, 55;
El Sayed Decision AC. 4, 15, 83-89, 95, 97, 109; El Sayed Decision

PTJ. 29, 36, 51;
Applicable Law. 107;
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Index

joint criminal enterprise
(common purpose doctrine)

joint criminal enterprise,
basic

joint criminal enterprise,
extended

joint criminal enterprise,
systemic

judge, impartiality
judge, independence

judge, investigating
(Lebanese)

judges, plenary

judgment

judicial assistance/
cooperation

judicial authority
judicial economy
judicial functions
judicial review

jurisdiction

jurisdiction, ancillary
jurisdiction, implicit (SEE
inherent)

jurisdiction, inherent

jurisdiction, personal (ratione
personae)

jurisdiction, primacy of
jurisdiction, primary
jurisdiction, scope

jurisdiction, subject-matter

Jjus cogens norm

Applicable Law. 5, 189, 203, 212, 236-249, 251, 253, 258;
Preliminary Questions PTJ. 15;

Applicable Law. 237, 246;

Applicable Law. 238, 246;

Applicable Law. 239-244, 246-249, 251;

Confirmation of Indictment. 25;
El Sayed Decision AC. 36; Confirmation of Indictment. 25;
El Sayed Decision AC. 56; Applicable Law. 116;

Decision on Languages. 21;

Disclosure Decision AC. 2, 9, 23, 45; El Sayed Decision AC. 19, 21;
Applicable Law. 9, 12, 100-01, 276;

Disclosure Decision AC. 11; El Sayed Decision AC. 93, Applicable
Law. 63-64, 78-80, 82;

El Sayed Decision AC. 36, 71;
Decision on Languages. 11;
El Sayed Decision AC. 28, 72;
Decision on Languages. 23;

Disclosure Decision AC. 11, 25, 39-40; El Sayed Decision AC. 3,
12-13, 18-19, 27, 29-30, 65; Applicable Law. 3, 13, 15, 18, 33-
34, 42-43, 89, 123, 141, 198, 204, 209, 223, 250, 254; Decision
on Languages. 20, 66; Preliminary Questions PTJ. 7, 24; El Sayed
Decision PTIJ. 2, 4, 26; Confirmation of Indictment. 2, 4, 14, 17, 23,
28, 32, 33; Rule 105 bis Order. 10, 16, 18;

El Sayed Decision AC. 27; Disclosure Decision AC. 11;

El Sayed Decision AC. 27, 30;
Applicable Law. 141;

Applicable Law. 33;
El Sayed Decision AC. 27;
Disclosure Decision AC. 11, 25; Applicable Law. 198;

Disclosure Decision AC. 11, 39-40; El Sayed Decision AC. 3, 12-13,
18-19, 29;

El Sayed Decision AC. 40; Applicable Law. 76;
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Index

justice

justice, administration of
justice, obstruction of
language, of counsel
language, of disclosure

language, of interpretation
language, official

language, oral
language, of request

language, of submission/
filing

language, of transcript

language, working
language, of translation
Law of 11 January 1958

Lebanese Code of Civil
Procedure (article of)

Article 4
Article 370

Lebanese Code of Criminal
Procedure (article of)

Article 76
Article 78
Article 176
Article 233

Lebanese Constitution
(article of)

Preamble
Article 8

Disclosure Decision AC. 11, 28, 36; El Sayed Decision AC. 39-
40, 42-44, 48, 50, 62, 67, 87, 98, 112-113, 119; Applicable Law.
15-16, 29, 32, 118, 208, 218, 266, 287, 295, 297, 299; Decision
on Languages. 2, 11, 13, 16, 19, 63; El Sayed Decision PTJ. 28;
Confirmation of Indictment. 55, 71, 85, 90;

El Sayed Decision AC. 98, 112; Applicable Law. 7, 9, 32, 43, 235;
Disclosure Decision AC. 11, 36;

Decision on Languages. 61-68;

Decision on Languages. 24, 47, 51-60;

Disclosure Decision AC. 42; El Sayed Decision AC. 78, 91; Decision
on Languages. 35;

El Sayed Decision AC. 91; Decision on Languages. 5-6, 20, 28, 32,
35,39, 42, 44, 48;

Decision on Languages. 20, 33-36, 41;
Decision on Languages. 2, 28, 44, 53, 57, 67, 70, 80;
Decision on Languages. 37, 41, 43-50;

Decision on Languages. 75-79;

Decision on Languages. 2-3, 5-6, 8-13, 16-17, 20, 27-28, 30, 34, 41,
66, 74,76, 78;

Decision on Languages. 28, 31, 37, 39-42, 44-45, 47, 49, 53-54, 57-
58, 67, 70, 80;

Applicable Law. 43, 48, 52, 59, 145, 148, 190, 193, 197, Preliminary
Questions PTJ. 4, 11, 13; Confirmation of Indictment. 13, 31, 32;

Applicable Law. 23, 115;
Applicable Law. 281;

El Sayed Decision AC. 54, 57,
El Sayed Decision AC. 54, 57;
Applicable Law. 281;
Applicable Law. 281;

El Sayed Decision AC. 58-61; Applicable Law. 131;
Applicable Law. 131;
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Index

Lebanese courts

Lebanese Criminal Code

Lebanese Criminal Code
(article of)

Article 1
Article 181
Article 188

Article 189

Article 200

Article 201
Article 202
Article 203
Article 204
Article 205
Article 212
Article 213
Article 216
Article 219
Article 270

Article 272-313
Article 314

Article 315
Article 335
Article 547

Article 548
Article 549

Article 568

Lebanese Parliament

Applicable Law. 40-41, 46, 51, 53-54, 60, 80-82, 114-117, 124-129,
142-145, 155, 164, 168-170, 178, 270;

Applicable Law. 17, 32, 41-42, 44-47, 49, 57, 68, 81-82, 113, 142,
144, 205, 235; Preliminary Questions PTJ. 21; Confirmation of
Indictment. 13;

Applicable Law. 131; Confirmation Of Indictment. 13;
Applicable Law. 276;

Applicable Law. 164; Preliminary Questions PTJ. 16; Confirmation
Of Indictment. 13;

Applicable Law. 164, 169, 232; PTJ Preliminary Questions.16;
Confirmation Of Indictment. 13;

Applicable Law. 176-177, 182; Preliminary Questions PTJ. 16;
Confirmation of Indictment. 13;

Applicable Law. 176, 180;

Applicable Law. 176, 180;

Applicable Law. 176;

Applicable Law. 158;

Applicable Law. 273;

Applicable Law. 157, 213; Confirmation of Indictment. 13;
Applicable Law. 213, 215; Confirmation of Indictment. 13;
Applicable Law. 174, 221;

Applicable Law. 234; Confirmation of Indictment. 13, 70, 87,

Applicable Law. 190, 193, 200; Preliminary Questions PTJ. 11;
Confirmation of Indictment. 13, 31;

Applicable Law. 198;

Applicable Law. 52-53, 55, 127, 147; Confirmation of Indictment.
13, 31;

Applicable Law. 55, 193; Preliminary Questions PTJ. 11;
Applicable Law. 193, 197,

Applicable Law. 151, 182; Preliminary Questions PTJ. 16;
Confirmation of Indictment. 13, 31;

Applicable Law. 151; Confirmation of Indictment. 31;

Applicable Law. 151, 170; Preliminary Questions PTJ. 16;
Confirmation of Indictment. 13, 31, 58, 62;

Applicable Law. 160;
Applicable Law. 22, 76, 121-122, 140;
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Index

Lebanese Prosecutor General
(Public Prosecutor)

legal assistance

legislation

Legislative Decree No. 112
of 16 September 1983

lex posterior derogat legi
priori

lex posterior generalis non
derogat priori speciali

lex specialis derogat legi
generali

libel (libellous denunciation)
litigation

London Agreement of 1945
manifest injustice

material, investigative

material, supporting

measure

measures, exceptional
measures, protective

memoranda, internal (UNIIIC
or Prosecution)

mens rea (SEE: intent,
criminal)

merger of wills

merits

miscarriage of justice

modes of liability/
responsibility

El Sayed Decision AC. 92; PTJ Preliminary Questions 1, 25; El
Sayed Decision PTJ. 20; Rule 105 bis Order. 7, 11, 13, 22;

El Sayed Decision AC. 64; Decision on Languages. 19;

El Sayed Decision AC. 40, 47, 61; Applicable Law. 17, 19, 40-41,
52,54,57,61, 64,71, 74-78, 80, 91, 93, 97-98, 100, 104, 106, 108-
109, 114, 122, 129, 133-134, 140; El Sayed Decision PTJ. 27,

Applicable Law. 151, 176, 218; Confirmation of Indictment. 58,70;
Applicable Law. 122;
Applicable Law. 122;
Applicable Law. 122;

El Sayed Decision PTJ. 1, 13;
Disclosure Decision AC. 18, 26;
Applicable Law. 104;
Applicable Law. 39;

Disclosure Decision AC. 9, 11, 25, 31; El Sayed Decision AC. 3, 7,
10, 11, 14, 53, 66, 74-75, 82, 87;

Disclosure Decision AC. 11, 25; El Sayed Decision AC. 66, 82, 87,
95; Decision on Languages. 24, 28, 51, 53, 56, 70; Confirmation of
Indictment. 5, 10, 11, 16, 17, 34, 98;

El Sayed Decision AC. 54, 65; Decision on Languages. 14, 57; El
Sayed Decision PTJ. 30; Confirmation of Indictment. 101; Rule 105
bis Order. 7, 13;

El Sayed Decision AC. 54;
Disclosure Decision AC. 12, 19, 22-23;

Disclosure Decision AC. 9; El Sayed Decision AC. 4, 15, 72, 73,
76,77, 79-81, 83, 86, 95-97, 109; El Sayed Decision PTJ. 29, 33;

Applicable Law. 200;

Disclosure Decision AC. 14, 24; El Sayed Decision AC. 3, 13, 20;
Confirmation of Indictment. 1;

El Sayed Decision AC. 87;

Applicable Law. 5, 18, 43, 201, 204-64; Preliminary Questions PTJ.
1, 7, 21-22; Confirmation of Indictment. 29-31, 33, 65, 94-95;
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Index

modes of liability, co-
perpetration

modes of liability, individual
liability on the basis of a
common plan

modes of liability,
perpetration

Montreal Convention for the
Suppression of Unlawful
Acts against the Safety of
Civil Aviation

motive

nationality
necessity

New Zealand Committee on
Official Information

Nicaragua principal
notice, reasonable

notification (of the charges,
indictment)

non-retroactivity (SEE:
nullum crimen sine lege)

nullum crimen sine culpa
(principle of culpability)

nullum crimen sine lege
(principle of legality/ non-
retroactivity)

Nuremburg Trials

objection
obligation to disclose

organisation,
intergovernmental
(international)

Organisation of American
States’ American Convention
on Human Rights

Applicable Law. 5, 157, 174, 204, 212-17, 229-231, 233, 236, 255,
256, 258, 261, 264; Preliminary Questions PTJ. 22;

Confirmation of Indictment. 13, 32, 54-59, 61, 64, 66-68, 86, 88-90,
94,

Applicable Law. 237;

Applicable Law. 5, 85, 108, 212-213, 215, 217, 219, 220-221, 226,
230, 233, 249, 253-256;

Applicable Law. 139;

Applicable Law. 2, 55, 65, 151,
Indictment. 96;

Applicable Law. 33;
Applicable Law. 102, 107,
El Sayed Decision AC. 49;

166, 200; Confirmation Of

Applicable Law. 100, 102;
Applicable Law. 134;
El Sayed Decision AC. 76; Rule 105 bis Order. 10, 18, 20, 24;

Applicable Law. 244;

Applicable Law. 25, 32, 46, 76, 106, 130-144, 209, 210;

Applicable Law. 104, 206, 237,

Disclosure Decision AC. 13; Applicable Law. 26, 117; Confirmation
of Indictment. 93;

Decision on Languages. 51, 53, 55-60; El Sayed Decision AC. 76-
79, 95, 102; El Sayed Decision PTJ. 33, 36;

El Sayed Decision AC. 50; Applicable Law. 2, 29, 91, 93, 103;
Preliminary Questions PTJ. 7;

El Sayed Decision AC. 46;
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Index

observations

offence, commission

offence, cumulative
(plurality)

opinio juris (SEE: customary
international law, opinion
Jjuris)

pacta sunt servanda

period of notice (under Rule
105 bis A)

participant

Permanent Court of
International Justice (PCIJ)

perpetrator (SEE ALSO:
modes of liability,
perpetration)

policy

positivism
prejudice

preliminary motions

President

presumption of impartiality
and integrity

presumption of innocence

prima facie

principle of consumption

principle of culpability (SEE:
nullum crimen sine culpa)

El Sayed Decision AC. 21, 41; Applicable Law. 9, 106; Decision
on Languages. 3-4, 12; El Sayed Decision PTJ. 2; Confirmation of
Indictment. 12, 62, 65, 73-74, 77-78, 81-82; Rule 105 bis Order. 2,
22,

Disclosure Decision AC. 11, 43; El Sayed Decision AC. 89;
Preliminary Questions PTJ. 11, 16, 22;

Applicable Law. 5, 294-295; Preliminary Questions PTJ. 2, 23-25;
Confirmation of Indictment. 29, 92;

Applicable Law. 85, 102, 104;

Applicable Law. 118;
Rule 105 bis Order. 26;

Applicable Law. 174, 195, 218, 237-246, 249, 252-253, 259-261;
Decision on Languages. 20, 36;

Applicable Law. 29, 35, 74, 99;

El Sayed Decision AC. 27; Applicable Law. 42, 57, 59, 86, 90, 104,
145, 147, 151, 155,157,160, 164, 168-171, 174-183, 200, 213-216,
218-228, 231, 233-234, 249, 255-256, 273, 277, 280; Preliminary
Questions PTJ. 7, 10, 16; Confirmation of Indictment. 31, 55, 63,
66-67, 70-71;

Disclosure Decision AC. 25; El Sayed Decision AC. 99, 101;
Applicable Law. 245, 296;

Applicable Law. 99;
Decision on Languages. 8; Preliminary Questions PTJ. 7;

El Sayed Decision AC. 84; Applicable Law. 10, 131, 208;
Confirmation of Indictment. 97;

Disclosure Decision AC. 16, 23; El Sayed Decision AC. 11, 40-41,
68, 119; El Sayed Decision PTJ. 20; Rule 105 bis Order. 8, 10, 13,
14,18, 25;

El Sayed Decision AC. 49;

Applicable Law. 32; El Sayed Decision PTJ. 32;

Confirmation of Indictment. 14-18, 21-24, 26, 28, 55, 60, 63, 67, 71,
75,79, 83, 87,

Applicable Law. 278;
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Index

principle of legality (SEE:
nullum crimen sine lege)

principle of reciprocal
speciality

principle of speciality
privacy, interference with
privacy, threat to

privacy of third parties
proceedings, adversarial

proceedings, conduct of
proceedings, criminal

proceeding, expeditious

proceedings, fairness of

proceedings, obstruction of

proprio motu

Protocol for the Suppression
of Unlawful Acts of
Violence at Airports Serving
International Civil Aviation

provision of law, general
provision of law, special
provision, non-self-executing
provision, self-executing

public advertisement (in the
Lebanese media)

public advertisement (in the
international media)

public advertisement (of the
charges)

public danger

public interest

Applicable Law. 284-285;

Applicable Law. 271, 289;

El Sayed Decision AC. 48, 112;

Disclosure Decision AC. 12;

Disclosure Decision AC. 12; El Sayed Decision PTJ. 32, 50;

El Sayed Decision AC. 1, 28, 72; Confirmation of Indictment. 26;

Disclosure Decision AC. 36; El Sayed Decision AC. 19; Decision on
Languages. 13, 32;

Disclosure Decision AC. 9-10, 19; El Sayed Decision AC. 1, 19-20,
28, 30; Applicable Law. 35, 91; Confirmation of Indictment. 25;

Disclosure Decision AC. 36; El Sayed Decision AC. 20; Applicable
Law. 9, 271, 291, 295; Decision on Languages. 10, 17, 22-23, 64;
Preliminary Questions PTJ. 24;

Disclosure Decision AC. 36; El Sayed Decision AC. 20; Applicable
Law. 291; Decision on Languages. 10, 12, 17, 22-23, 64; Preliminary
Questions PTJ. 2;

Disclosure Decision AC. 36;

Decision on Languages. 13, 17, 44, 57; Confirmation of Indictment.
102, 104,

Applicable Law. 139;

Applicable Law. 276, 298;
Applicable Law. 136, 276, 298;
Applicable Law. 76;

Applicable Law. 74, 120;

Rule 105 bis Order. 11, 12, 14, 25;

Rule 105 bis Order. 14;
Rule 105 bis Order. 12;
Applicable Law. 47, 49, 51, 53, 58, 85, 95, 125, 128, 138, 145, 199;

Confirmation of Indictment. 31, 53;

El Sayed Decision AC. 37-38, 50, 71, 81; El Sayed Decision PTJ.
28;
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Index

reciprocity

reconsideration

red notice

redaction

release

remand
remedy

reply/ response

report

Report of the Policy Working
Group on the United Nations
and Terrorism (2002)

Report of the United Nations
Secretary-General on the
Establishment of the Tribunal

request

Resolution 1757, United
Nations General Assembly
(2007)

responsibility

responsibility, criminal

right, absolute

rights, deprivation of

Applicable Law. 29, 118;

Disclosure Decision AC. 34; El Sayed Decision AC. 21; Applicable
Law. 8, 10;

Rule 105 bis Order. 5;

Disclosure Decision AC. 26-27, 29-30, 44; El Sayed Decision AC.
109; El Sayed Decision PTJ. 10, 12, 31, 42, 44, 60; Confirmation of
Indictment. 98;

Disclosure Decision AC. 6, 9, 10, 29; El Sayed Decision AC. 3, §,
10-12, 52, 57, 65-66; El Sayed Decision PTJ. 1, 30, 31, 38;

El Sayed Decision AC. 3, 13, 75;
Disclosure Decision AC. 25; El Sayed Decision AC. 42, 65;

Disclosure Decision AC. 6, 36-38, 41; El Sayed Decision AC. 26;
Preliminary Questions PTJ. 8-9, 13-14, 18-19, 22, 25; 22; El Sayed
Decision PTJ. 5, 18, 19, 25; Confirmation of Indictment. 8, 9, 35;
Rule 105 bis Order. 15;

El Sayed Decision AC. 76-77, 83, 88; Applicable Law. 13, 71, 92,
205; El Sayed Decision PTJ. 20-21; Confirmation of Indictment. 34,
35;

Applicable Law. 106;

Applicable Law. 27, 76;

Disclosure Decision AC. 11; El Sayed Decision AC. 3, 8-10, 13, 20,
33-34, 54, 58; Applicable Law. 299; Decision on Languages. 2-3,
17, 26, 44, 57, 62, 67, 80; El Sayed Decision PTJ. 1, 4, 10-11, 20,
22,29, 41, 59; Confirmation of Indictment. 1, 2, 3, 8, 98, 100, 104;
Rule 105 bis Order. 5, 6, 22;

Applicable Law. 32; Preliminary Questions PTJ. 8; Confirmation of
Indictment. 19;

Disclosure Decision AC. 11, 25; El Sayed Decision AC. 71;
Applicable Law. 18, 43, 76, 204-264, 280; Preliminary Questions
PTJ. 21, 24; Confirmation of Indictment. 26, 36, 38-39, 50, 52, 54-
55,59, 62,70,71, 74,78, 82, 86, 87; Rule 105 bis Order. 23;

Applicable Law. 5, 15, 42-43, 59, 103, 137, 191, 204, 208, 210-
212, 236-56; El Sayed Decision PTJ. 18, 22-23, 29; Confirmation of
Indictment. 3, 15, 22, 23, 26, 37, 52, 62, 65, 73-74, 77-78, 81-82, 87,

El Sayed Decision PTJ. 2, 27;

Disclosure Decision AC. 44;
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rights, restriction/limitation
of

rights, violation of

right to adequate means to
prepare a defence

rights of the accused, to
be informed of the charges
against him

rights of the accused, to
communicate with counsel
freely and privately

rights of the defence
rights of the detained person

right to information held by a
public authority

right to legal assistance
right to a remedy
rights of the suspect

risk assessment

Rome Convention for the
Suppression of Unlawful

Acts against the Safety of
Maritime Navigation

rule of law

Rules of Procedure and
Evidence (generally)

Rules of Procedure and
Evidence, amendment

Rules of Procedure and
Evidence (rule of)

Rule 3

Rule 10
Rule 58
Rule 59
Rule 60
Rule 63
Rule 66

El Sayed Decision AC. 46, 61; El Sayed Decision PTJ. 2;

Disclosure Decision AC. 44; El Sayed Decision AC. 64;
El Sayed Decision AC. 36;

Disclosure Decision AC. 44; Applicable Law. 268; Decision on
Languages. 16; El Sayed Decision PTJ. 27, 53, 57, 58;

Decision on Languages. 10, 12, 17, 56;

Applicable Law. 8, 61, 267, 291; El Sayed Decision PTJ. 32;
Disclosure Decision AC. 44;
El Sayed Decision AC. 39, 45, 63;

El Sayed Decision AC. 64; Decision on Languages. 19, 22, 64;
El Sayed Decision AC. 42;
Disclosure Decision AC. 44; El Sayed Decision AC. 58;

Disclosure Decision AC. 9, 15, 21, 23, 34; El Sayed Decision AC.
66, 72-73, 84, 86-87, 97,

Applicable Law. 139; Decision on Languages. 43;

El Sayed Decision AC. 35, 37, 39; Applicable Law. 32;

El Sayed Decision AC. 4, 30, 55, 89; Applicable Law. 1, 7, 15, 20;
El Sayed Decision PTJ. 18;

Disclosure Decision AC. 11; Applicable Law. 7;

El Sayed Decision AC. 3; Applicable Law. 22; El Sayed Decision
PTIJ. 20;

Decision on Languages. 6, 8-9, 12-13, 33, 36-37, 39, 74;
Decision on Languages. 21;

Decision on Languages. 22;

Disclosure Decision AC. 36, 41-42;

Disclosure Decision AC. 37;

El Sayed Decision AC. 74, 89;
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Rule 68

Rule 77
Rule 89
Rule 91
Rule 110
Rule 111

Rule 113

Rule 115
Rule 126
Rule 133
Rule 176
safety

safety, personal

screening notes /preliminary
examination reports

Secretary-General (United
Nations)

Security Council (United
Nations)

self-determination
service, alternative means of
service of the indictment

service of the indictment,
reasonable efforts

service of arrest warrants
sovereignty

Special Court of Sierra Leone
(SCSL)

standing

stare decisis (binding
precedent)

Applicable Law. 7; Decision on Languages. 58; Preliminary
Questions PTJ. 1; Confirmation of Indictment. 3, 5, 8, 10-12, 14,
16-17, 28. 29, 35; Rule 105 bis Order. 3;

Decision on Languages. 13; El Sayed Decision PTJ. 5;
Decision on Languages. 13, 23;

Decision on Languages. 40, 47-50;

Decision on Languages. 23-24;

El Sayed Decision AC. 4, 16, 23-24, 76, 91-93, 95-96, 99, 102,
105, 109-110, 114-116, 118; Decision on Languages. 54; El Sayed
Decision PTJ. 29, 33, 36;

El Sayed Decision AC. 85, 97, 99, 101-103, 105, 114; Decision on
Languages. 52, 60;

Disclosure Decision AC. 12, 22;
Disclosure Decision AC. 2-3;
Disclosure Decision AC. 7, 12,22, 39;
Applicable Law. 7, 10;

Disclosure Decision AC. 11, 32; El Sayed Decision AC. 12, 17; El
Sayed Decision PTJ. 29, 39, 42, 44;

Disclosure Decision AC. 11, 32; El Sayed Decision AC. 12, 17;
AC El Sayed Decision. 83, 84, 87, 88, 97, 107;

Applicable Law. 15;

Applicable Law. 18, 26-27, 88, 92, 104, 108-110, 124, 206;
Preliminary Questions PTJ. 7-8; Confirmation of Indictment. 19, 21;

Applicable law. 29, 66, 88, 100, 107, 118;

Rule 105 bis Order. 10;

Confirmation of Indictment. 104; Rule 105 bis Order. 10, 13;
Rule 105 bis Order. 10;

Rule 105 bis Order. 10, 13;
Applicable law. 18, 29, 73, 96;
El Sayed Decision AC. 76, 89; Applicable Law. 290;

El Sayed Decision AC. 3, 12-13; Applicable Law. 52; El Sayed

Decision PTJ. 2, 4, 26;
Applicable Law. 142;
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state of origin (of the
accused)

state of terror

state privilege

statement

statement, false
statement, retraction of

statement, witness

Statute, International
Criminal Court

Statute, STL (article of)
Article 1

Article 2

Article 3
Article 16

Article 18
Article 21
Article 28

Article 29
strategy

subjective element (SEE:
intent, criminal/mens rea)

Rule 105 bis Order. 24;

Applicable Law. 42, 47, 49, 57, 59, 88, 128, 145, 147; Preliminary
Questions PTJ. 7, 10; Confirmation of Indictment. 31, 53, 55, 71,
85, 87;

El Sayed Decision AC. 37;

Disclosure Decision AC. 6, 9, 11-12, 15, 17, 19, 23, 26-27, 29, 31-
33, 36, 43; El Sayed Decision AC. 15, 54, 66, 78, 80, 83-85, 87-
90, 97, 103, 109; Decision on Languages. 24-25, 51; Preliminary
Questions PTJ. 8; El Sayed Decision PTJ. 20, 21, 29, 39, 41, 46-48;
Confirmation of Indictment. 19, 43, 57; Rule 105 bis Order. 8, 14,
20, 25;

Disclosure Decision AC. 9, 11, 43; Applicable Law. 22, 103, 109;
Disclosure Decision AC. 9; El Sayed Decision AC. 66;

Disclosure Decision AC. 6, 9, 12, 15, 23, 26, 36; El Sayed Decision
AC. 15, 54, 66, 78, 83-85, 87-90, 97, 109; Decision on Languages.
25; El Sayed Decision PTJ. 20, 29, 39-44; Confirmation of
Indictment. 34;

Applicable Law. 32, 254-256; Preliminary Questions PTJ. 7, 21;

Applicable Law. 12, 14-33, 81, 147, 256, 288; Preliminary
Questions PTJ. 23; El Sayed Decision PTJ. 28; Rule 105 bis Order.
3; Confirmation of Indictment. 3, 15, 18-21, 22, 29, 57, 96;

Disclosure Decision AC. 11; Confirmation of Indictment. 1, 3, 28,
32;
Applicable Law. 16-18, 22, 25, 33, 42-43, 62, 123, 150, 192, 204-

212; Preliminary Questions PTJ. 8, 11, 16, 21; Confirmation of
Indictment. 2, 32;

Applicable Law. 16, 18, 204-12, 250-253; Preliminary Questions
PTJ. 15, 21; Confirmation of Indictment. 2, 26, 28, 32;

El Sayed Decision AC. 36; Decision on Languages. 29, 61, 68;
Confirmation of Indictment. 27, 37;

Confirmation of Indictment. 23, 28; Rule 105 bis Order. 3;
Applicable Law. 7;

Disclosure Decision AC. 25, 37; El Sayed Decision AC. 30;
Applicable Law. 7;

Applicable Law. 22;
El Sayed Decision AC. 80; Decision on Languages. 15;
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suspect

Supplementary Protocol for
the Suppression of Unlawful
Acts against the Safety of
Fixed Platforms Located on
the Continental Shelf

Swedish Constitution
teleological interpretation

territory of last residence (of
the accused)

terrorism, act of

terrorism, conspiracy

terrorism, criminalisation of

terrorism, definition of

terrorism, domestic
terrorism, evolution of

terrorism, fundamental
elements of

terrorism, international

terrorism, offence/crime of

terrorism, shared definition of

terrorism, transnational
element of

testimony

third party

threat assessment
torture

time limit

time limit, extension of

Disclosure Decision AC. 9-10; El Sayed Decision AC. 15, 36, 53,
56, 58, 89; Applicable Law. 19, 25, 64; Decision on Languages. 21-
22, 26, 62-63; El Sayed Decision PTJ. 29, 39-41; Confirmation of
Indictment. 32-33, 36-38, 45-46, 51-54, 59, 62, 70, 74, 78, 82, 86-
87, 89-90, 96-97;

Applicable Law. 139;

El Sayed Decision AC. 47,
Applicable Law. 28 -30, 32;
Rule 105 bis Order. 24;

Applicable Law. 5, 13-14, 52, 57, 59, 93, 97, 102, 105, 107-109,
144, 197-198, 259, 266, 271, 279, 301; Preliminary Questions PTJ.
6, 7, 11; Confirmation of Indictment. 31;

Applicable Law. 224; Preliminary Questions PTJ. 3, 11-13, 15, 25;
Confirmation of Indictment. 31;

Applicable Law. 47, 93, 104, 133, 135, 136, 257, 282;

Applicable Law. 43-44, 46-52, 55-70, 79-81, 83, 88-93, 96-97, 100,
106-108, 110-113, 123-124, 210; Preliminary Questions PTJ. 10;

Applicable Law. 90, 107, 124;
Preliminary Questions PTJ. 7, §;

Applicable Law. 49, 57-58, 106, 148, 202; Preliminary Questions
PTJ. 7-9;

Applicable Law. 85-86, 90, 92, 106-107, 124;

Applicable Law. 2, 42, 44, 46, 57-59, 64, 67, 70, 80, 85, 86, 89,
90, 93, 100, 102, 106-108, 110, 111, 113, 114, 123, 145, 148, 249;
Preliminary Questions PTJ. 3-10; Confirmation of Indictment. 31,
53,91;

Applicable Law. 100;
Applicable Law. 85, 88-89, 90, 104, 111, 113, 124;

El Sayed Decision AC. 89;

El Sayed Decision AC. 12, 43; El Sayed Decision PTJ. 39;
Disclosure Decision AC. 9;

Applicable Law. 74, 75, 86, 117, 134; El Sayed Decision AC. 43, 50;
Decision on Languages. 47, 59; El Sayed Decision PTJ. 18;

El Sayed Decision PTJ. 11;
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transcript

transfer

translation

treaty

treaty, accession to
treaty, good faith

treaty, international
treaty, interpretation
treaty, object and purpose
treaty, ratification

treaty, reservation to
tribunal, mandate of
United Nations (UN)

United Nations Convention
on the Rights of the Child
(1989)

United Nations Charter

United Nations General
Assembly

United Nations Independent
Investigation Commission
(UNIIIC)

United Nations Terrorism
Conventions

Universal Declaration of
Human Rights (UDHR)

universal values
unlawful coercion
Versailles Treaty
voluntary abandonment

victim

victim, unrepresented

El Sayed Decision AC. 15; Decision on Languages. 25, 75-79; El
Sayed Decision PTJ. 29, 39;

El Sayed Decision AC. 55, 57,

Decision on Languages. 28, 31, 37, 39-42, 44-45, 47, 49, 53-54, 57-
58, 67, 70, 80; El Sayed Decision PTJ. 8-9, 24; Rule 105 bis Order.
21;

Applicable Law. 63-82, 108, 117, 141;

Applicable Law. 71, 76, 108, 139-141;

Applicable Law. 17, 26-28, 31, 63-82, 108, 117, 139-141;
Applicable Law. 17, 63, 76;

Applicable Law. 26-28;

Applicable Law. 31;

Applicable Law. 71, 139-141;

Applicable Law. 107, 108;

El Sayed Decision AC. 27, 67;

Applicable Law. 15, 22, 26-27, 29, 87; Preliminary Questions PTJ.
8; El Sayed Decision PTJ. 58; Confirmation of Indictment. 19;

Applicable Law. 77, 78;

Applicable Law. 26, 88, 92, 110;
Applicable Law. 88, 104, 106, 110; Preliminary Questions PTJ. 8-7;

Disclosure Decision AC. 11, 16, 36, 43; El Sayed Decision AC. 4, 8,
15, 24, 26, 76-78, 92-95, 116;

Applicable Law. 92, 98;

El Sayed Decision AC. 45, 60, 61; Applicable Law. 121; Preliminary
Questions PTJ. 8-7;

Applicable Law. 29, 91, 118, 134;

Applicable Law. 96;

Applicable Law. 104;

Applicable Law. 177, 179, 187; Confirmation of Indictment. 31;

Applicable Law. 53, 57, 59, 86, 89-90, 125, 149, 156-166, 169-
173, 181-182, 214, 220-221, 266, 272-280, 295; Confirmation of
Indictment. 31, 66, 87, 92-93, 96; Rule 105 bis Order. 9;

Decision on Languages. 73;
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victim participating in the
proceedings (VPP)

Victims and Witnesses Unit
(VWU)

Victims Participation Unit
(VPU)

Vienna Convention on the
Law of Treaties

wanted notice

war crimes

war of national liberation
warrant of arrest

withdrawal, prosecutor

witness

witness, credibility
witness, false

witness, identity of

witness, protection

Decision on Languages. 2, 6, 20, 49, 53, 60, 69-73;
Disclosure Decision AC. 16-17, 19-23, 28, 30, 33-34;
Decision on Languages. 2-3, 15, 72;

El Sayed Decision AC. 30; Applicable Law. 26, 27, 31, 71;
Preliminary Questions PTJ. 8; Confirmation of Indictment. 19, 20;

Rule 105 bis Order. 11, 25;
Applicable Law. 13, 103-04, 108, 150, 283, 285;
Applicable Law. 70;

El Sayed Decision AC. 2, 8, 57, 108; Applicable Law. 116, 255;
Confirmation of Indictment. 7, 99; Rule 105 bis Order. 3-5, 7, 9-10,
13, 25;

Disclosure Decision AC. 38, 41; El Sayed Decision AC. 67; El
Sayed Decision PTJ. 10;

Disclosure Decision AC. 9, 12, 19; El Sayed Decision AC. 12, 15,
17, 54-55, 66, 78, 83, 85-89, 97, 109; Decision on Languages. 25,
51; El Sayed Decision PTJ. 22, 39-41;

Disclosure Decision AC. 33; El Sayed Decision AC. 66; El Sayed
Decision PTJ. 23;

Disclosure Decision AC. 6-7, 10-11, 36, 39-40; El Sayed Decision
AC. 66, 104;

Disclosure Decision AC. 22;

Disclosure Decision AC. 23, 35; El Sayed Decision AC. 12, 17;
Confirmation of Indictment. 100-101;
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Major rulings issued by the Special Tribunal for Lebanon

in 2011

Order on Preliminary Questions Addressed to the Judges of
the Appeals Chamber pursuant to Rule 68, Paragraph (G) of
the Rules of Procedure and Evidence

“Preliminary Questions PTJ”

Interlocutory Decision on the Applicable Law: Terrorism,
Conspiracy, Homicide, Perpetration, Cumulative Charging
“Applicable Law”

Decision on the Disclosure of Materials from the Criminal
File of Mr El Sayed
“El Sayed Decision PTJ”

Decision Relating to the Examination of the Indictment of
10 June 2011 Issued against Mr Salim Jamil Ayyash, Mr
Mustafa Amine Badreddine, Mr Hussein Hassan Oneissi &
Mr Assad Hassan Sabra

“Confirmation of Indictment”

Indictment (not indexed)

Decision on Partial Appeal by Mr El Sayed of Pre-Trial
Judge’s Decision of 12 May 2011
“El Sayed Decision AC”

Decision on Languages in the Case of Ayyash et al.
“Decision on Languages”

Order Allowing in Part and Dismissing in Part the Appeal
by the Prosecutor against the Pre-Trial Judge’s Decision of
2 September 2011 and Ordering the Disclosure of Documents
“Disclosure Decision AC”

Order to Seize the Trial Chamber Pursuant to Rule
105 bis (A) of the Rules of Procedure and Evidence in order
to Determine whether to Initiate Proceedings /n Absentia
“Rule 105 bis Order”

The Prosecutor v. Ayyash et al.
Pre-Trial Judge

Case No.: STL-11-01/1

21 January 2011

The Prosecutor v. Ayyash et al.
Appeals Chamber

Case No.: STL-11-01/1

16 February 2011

In the matter of El Sayed
Pre-Trial Judge

Case No.: CH/PTJ/2011/08
12 May 2011

The Prosecutor v. Ayyash et al.
Pre-Trial Judge

Case No.: STL-11-01/1

28 June 2011

The Prosecutor v. Ayyash et al.
Pre-Trial Judge

Case No.: STL-11-01/I/PTJ

Filed on: 10 June 2011; Public Redacted
Version published on 16 August 2011

In the matter of El Sayed
Appeals Chamber

Case No.: CH/AC/2011/01
19 July 2011

The Prosecutor v. Ayyash et al.
Pre-Trial Judge

Case No.: STL-11-01/1/PTJ

16 September 2011

In the matter of El Sayed
Appeals Chamber

Case No.: CH/AC/2011/02
7 October 2011

The Prosecutor v. Ayyash et al.
Pre-Trial Judge

Case No.: STL-11-01/1

17 October 2011
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www.stl-tsl.org

9 789490‘ 651053




