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PREFACE
This casebook is part of a collection of volumes that the Special Tribunal for Lebanon
plans to publish throughout its life, containing the most significant rulings delivered
by its Judges each year. It is part of the outreach efforts of the Tribunal. Its purpose
is to improve access to the jurisprudence of the Tribunal in Lebanon and beyond.
This volume contains thirteen major decisions issued by the Tribunal in 2012.
These decisions are also accessible on the Tribunal’s website (www.stl-tsl.org). The
volume also contains an analytical index aimed at facilitating research by students
and scholars.
As the first tribunal of international character with jurisdiction over terrorism, the
significance of the STL jurisprudence goes well beyond our courtroom. I hope that
this publication will assist students, professors, academics, scholars, judges, lawyers,
other members of the legal profession and even the general public – both in Lebanon
and elsewhere – in accessing, studying, and commenting on the Tribunal’s case law.

David Baragwanath
President
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INTRODUCTION
1.
The Trial Chamber is seised with an order of the Pre-Trial Judge under Rule
105 bis (A) of the Tribunal’s Rules of Procedure and Evidence to determine whether
to try Salim Jamil Ayyash, Mustafa Amine Badreddine, Hussein Hassan Oneissi and
Assad Hassan Sabra in absentia. The Trial Chamber has decided, for the reasons that
follow, to proceed to try the four Accused in absentia.
2.
The Trial Chamber also has an outstanding request from the Prosecutor to
invite the Government of Lebanon to appear before the Trial Chamber, before
determining whether to proceed to a trial in absentia. The Trial Chamber has decided
against the request.
3.
The Trial Chamber, in this decision, has analysed separately the measures
taken by Lebanese authorities to personally notify the four Accused of the charges
and those taken to secure their appearance at the Tribunal, either by apprehending
them or notifying them of the various possible methods of participating in a trial.
It has also considered whether widespread publicity in the Lebanese media has
served to inform them of the charges and the different ways of participating in a
trial. The Trial Chamber has concluded that each of the four Accused has absconded,
and determined that the combination of these measures has satisfied the legal
requirements necessary to try the four Accused in absentia.

PROCEDURAL BACKGROUND
4.
On 14 February 2005, a large explosion occurred near the St George Hotel
in downtown Beirut. A number of people, including the former Lebanese Prime
Minister, Rafik Hariri, were killed and many others were injured. The following
day, the United Nations Security Council condemned the act. Shortly thereafter
the Secretary-General sent a fact-finding mission to Lebanon. Security Council
Resolution 1595 (2005) established the United Nations Independent Investigation
Commission in April 2005, and in December 2005, the Government of Lebanon
requested the United Nations to create a tribunal of “an international character”. The
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Special Tribunal for Lebanon was established by Security Council Resolution 1757
(2007) on 30 May 2007, and the Tribunal opened on 1 March 2009.
5.
On 10 June 2011, the Prosecutor filed an amended indictment in the case of
The Prosecutor v. Salim Jamil Ayyash, Mustafa Amine Badreddine, Hussein Hassan
Oneissi, and Assad Hassan Sabra in respect of the events of 14 February 2005.1
The indictment charges each of the four named Accused with nine counts, namely,
conspiracy to commit a terrorist act, committing a terrorist act by using explosive
materials, the premeditated intentional homicide of Rafik Hariri and 21 others, the
premeditated intentional attempted homicide of 231 people by using explosives, and
as accomplices to the latter four of these charges.2 The Pre-Trial Judge confirmed
the indictment,3 and, on 28 June 2011, issued arrest warrants for the apprehension
of the four Accused.4 On 30 June 2011, the indictment and arrest warrants were
transmitted to the Government of Lebanon for service and execution.On 8 July
2011, the Pre-Trial Judge issued four international arrest warrants and authorised
the Prosecutor to request Interpol to transmit “red notices”.5 On 28 July 2011, the
Pre-Trial Judge ordered the partial lifting of the confidentiality of the indictment,
permitting the names, biographical information, photographs and the charges against
the four Accused to be published.6

1

Having initially submitted an indictment and supporting materials to the Pre-Trial Judge on 17 January 2011.

2

Case No. STL-11-01/I/PTJ, Public Redacted Version, Indictment, 10 June 2011.

3

STL-11-01/I/PTJ, Decision relating to the Examination of the Indictment of 10 June 2011 issued Against Mr
Salim Jamil Ayyash, Mr Mustafa Amine Badreddine, Mr Hussein Hassan Oneissi, & Mr Assad Hassan Sabra,
28 June 2011.

4

STL-11-01/I, Warrant to Arrest Mr Salim Jamil Ayyash Including Transfer and Detention Order, 28 June
2011; Warrant to Arrest Mr Mustafa Amine Badreddine Including Transfer and Detention Order, 28 June 2011;
Warrant to Arrest Mr Hussein Hassan Oneissi Including Transfer and Detention Order, 28 June 2011; Warrant
to Arrest Mr Assad Hassan Sabra Including Transfer and Detention Order, 28 June 2011.

5

STL-11-01/I, International Warrant to Arrest Mr Mustafa Amine Badreddine including Transfer and Detention
Request, 8 July 2011; International Warrant to Arrest Mr Salim Jamil Ayyash including Transfer and Detention
Request, 8 July 2011; International Warrant to Arrest Mr Hussein Hassan Oneissi including Transfer and
Detention Request, 8 July 2011; International Warrant to Arrest Mr Assad Hassan Sabra including Transfer and
Detention Request, 8 July 2011.

6

STL-11-01/I, Order on the Prosecutor’s Motion for Variation of the Order for Non-Disclosure of the Indictment,
28 July 2011.
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6.
On 9 August 2011, the Public Prosecutor of the Lebanese Court of Cassation7
submitted a report to the President of the Tribunal under Rule 76 (C), detailing
the measures taken by the Lebanese authorities to execute the arrest warrants.8
Subsequently, the President requested some clarification by the Lebanese ProsecutorGeneral by 19 September 2011.9
7.
On 11 August 2011, the President of the Tribunal issued a public statement
saying that the Lebanese authorities had notified him of their inability to personally
serve the indictment on the four Accused and to effect any arrests. This public
statement, termed “an open letter to the four men accused”, informed them, “their
families and their close associates, as well as the Lebanese public”, in general terms
of the ambit of Rules 104 and 105. The President urged the four to submit themselves
to the jurisdiction of the Tribunal, even by video-conference, or by instructing
counsel of their choice.10
8.
The Pre-Trial Judge, on 16 August 2011, lifted the confidentiality of the
indictment and its annexes, his decision confirming the indictment, and the arrest
warrants.11
9.
On 18 August 2011 the President of the Tribunal issued an order under Rule 76.
He described the efforts by the Lebanese authorities to apprehend the four Accused
as “reasonable, especially given the high level of confidentiality originally imposed
by the Tribunal on the indictment and arrest warrants, as well as the circumstances on
the ground” but still “not sufficient”.12 Accordingly, he ordered alternative methods
7

The “Lebanese Prosecutor-General”.

8

STL-11-01/I/PRES, Order pursuant to Rule 76 (E), 18 August 2011 (“Rule 76 Order”), para. 8, which refers
to the Report of the Lebanese Prosecutor-General to the President of the Tribunal of 9 August 2011 (“Lebanese
Prosecutor-General’s August 2011 report”).

9

Correspondence from the President of the Tribunal to the Lebanese Prosecutor-General, 18 August 2011.

10

“Statement of Judge Antonio Cassese, President of the Special Tribunal for Lebanon”, 11 August 2011,
published on the Tribunal’s website.

11

STL-11-01/I, Order on Lifting the Confidentiality of the Indictment against Messrs. Ayyash, Badreddine,
Oneissi and Sabra and Other Documents, 16 August 2011. Redacted versions of the Indictment and its Annexes,
and the Decision on Confirmation, were made public on 17 August 2011, while the arrest warrants were made
public in their entirety.

12

Rule 76 Order, paras 18-19.
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of service of the indictment, requested the Registrar to transmit an advertisement to
the Lebanese authorities, and ordered them to take all reasonable steps to publicly
notify the four Accused of the indictment, and to call upon them to surrender to the
jurisdiction of the Tribunal.
10. On 29 August 2011, the Pre-Trial Judge lifted the confidentiality of the
international arrest warrants.13 Two days afterwards, on 31 August 2011, the Registrar
provided the Lebanese Prosecutor-General with a proposed advertisement of the
indictment intended for publication in the Lebanese media. The following week,
on 7 September 2011, the Lebanese Prosecutor-General informed the President of
the Tribunal of the steps taken to serve the arrest warrants and the indictment.14 The
next day, 8 September 2011, the Registrar suggested to the Lebanese ProsecutorGeneral that the indictment be advertised as a “poster” in five Lebanese newspapers
- three Arabic, one francophone and one Anglophone - and be posted in public
places, in compliance with Lebanese law on serving an indictment. He also
suggested establishing a 24-hour telephone “hotline”.15 On 12 September 2011, the
Tribunal issued a public service announcement in which the President reminded Mr
Ayyash, Mr Badreddine, Mr Oneissi and Mr Sabra of their right to participate in the
proceedings.16 On 15 September 2011, the poster identifying the four Accused and
listing the charges against each was advertised, as the Registrar had proposed, in five
Lebanese newspapers.
11. On 19 September 2011, the Lebanese Prosecutor-General reported to the
President on the measures taken, under Rules 76 (A) and (B), to serve the indictment
and to arrest the four Accused.17 Four days later, on 23 September 2011, the PreTrial Judge, acting under Rule 76 bis, asked the Registrar for proof of the public
13

STL-11-01/I, Order Relating to the Lifting of the Confidentiality of the International Arrest Warrants of 8 July
2011 against Messrs. Ayyash, Badreddine, Oneissi and Sabra, 29 August 2011. The international arrest warrants
were made public that day.

14

Correspondence from the Lebanese Prosecutor-General to the President of the Tribunal, 7 September 2011.

15

Correspondence from the Registrar to the Lebanese Prosecutor-General, 8 September 2011.

16

“A Public Service Announcement by the Special Tribunal for Lebanon”, 12 September 2011, published on the
Tribunal’s website.

17

Report of the Lebanese Prosecutor-General to the President of the Tribunal, 19 September 2011 (“Lebanese
Prosecutor-General’s September 2011 report”).
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advertisement in Lebanon of the indictment and the President’s statement of 11
August 2011 and his Rule 76 Order, and that the President’s statement and order
had been publicised on the Tribunal’s website and in international media.18 The
Registrar, on 28 September 2011, provided the Pre-Trial Judge with proof of the
public advertisement of the indictment in the Lebanese media.19
12. On 7 October 2011, the Prosecutor sent a request for assistance to the Lebanese
Prosecutor-General offering suggestions on possible further investigative measures
to locate and arrest the four Accused, requesting a response by 6 November 2011.20
13. On 17 October 2011, pursuant to Rule 105 bis (A) of the Rules, the Pre-Trial
Judge issued an order seising the Trial Chamber with determining whether to initiate
proceedings in absentia against the four Accused, and reporting that none of the
four Accused had then been arrested, or voluntarily appeared before the Tribunal,
or had otherwise submitted themselves to its jurisdiction.21 On 19 October 2011,
the Lebanese Prosecutor-General reported to the President on the measures taken to
serve the indictment and to apprehend the four Accused.22
I.

Rule 106 public hearing

14. On 20 October 2011, the Trial Chamber scheduled a hearing on its Rule 106
determination for 11 November 2011, and requested the Prosecution and Mr Ayyash,
Mr Badreddine, Mr Oneissi and Mr Sabra, and invited the Defence Office, to file
written submissions.23 After receiving written submissions from the Prosecution and

18

Correspondence from the Pre-Trial Judge to the Registrar, 23 September 2011.

19

Correspondence from the Registrar to the Pre-Trial Judge, 28 September 2011.

20

STL-1-01/I/TC, Prosecution’s Preliminary Submission on Rule 106, 25 October 2011, para. 6.

21

And requesting in the Order that the Registrar provide the Trial Chamber with relevant documentation, STL11-01/I, Order to Seize the Trial Chamber Pursuant to Rule 105 bis (A) of the Rules of Procedure and Evidence
in Order to Determine Whether to Initiate Proceedings in Absentia, 17 October 2011.

22

Report of the Lebanese Prosecutor-General to the President of the Tribunal, 19 October 2011 (“Lebanese
Prosecutor-General’s October 2011 report”).

23

STL-1-01/I/TC, Scheduling Order in Respect of Rule 106 of the Rules of Procedure and Evidence, 20 October
2011.
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the Defence Office,24 the Trial Chamber conducted a hearing on 11 November 2011,
during which the Prosecution orally supplemented its written submissions, and the
Defence Office verbally made its substantive submissions under Rule 106. The Head
of the Victims’ Participation Unit also appeared at the hearing making a statement
relating to the rights of the victims as defined in Rule 2.25
15. The Prosecution also asked the Trial Chamber to adjourn its consideration
under Rule 106 pending its receipt of answers to ten requests for assistance that it
had sent to the Lebanese Prosecutor-General on 11 November 2011.26 Additionally, it
requested the Trial Chamber to invite a representative of the Government of Lebanon
to make submissions, and appear at a future hearing, to explain the measures taken to
apprehend the four Accused.27
16. On 23 November 2011 the Trial Chamber issued a decision adjourning its
determination of whether the requirements of Rule 106 had been met to try the
four Accused in absentia, pending its receiving responses from the Lebanese
Prosecutor-General to the Prosecutor’s ten requests for assistance and further written
submissions, if any, from the Prosecution, the four Accused and the Defence Office.
The Trial Chamber also deferred its decision on the Prosecution’s request to invite
the Government of Lebanon to appear before the Tribunal, pending receipt of this
information.28 At the suggestion of the Defence Office, the Trial Chamber requested
that Mr Ayyash, Mr Badreddine, Mr Oneissi and Mr Sabra be notified of the
President’s statement of 11 August 2011, and of the content of Rules 104 and 105.
24 STL-1-01/I/TC, Prosecution’s Preliminary Submission on Rule 106, 25 October 2011; Defence Office Response
to the Prosecution’s Preliminary Submission on Rule 106, 31 October 2011; Prosecution’s Submission in
Respect of Rule 106, 2 November 2011; Observations du Bureau de la Défense relatives à l’application de
l’Article 106 A) du règlement de procédure et de preuve, 2 novembre 2011; and Prosecution’s Supplementary
Submissions in Respect of Rule 106, 10 November 2011.
25

The Chief of the Victims’ Participation Unit noted the length of time victims have been “awaiting justice”,
reaffirmed the importance of their rights, and conveyed a statement to the Trial Chamber on their behalf, “Please
don’t start without us”, Transcript of hearing, 11 November 2011, pp. 90-93.

26

On 17 June 2009, the Prosecutor and the Government of Lebanon (through its Minister for Justice) signed a
“Memorandum of understanding between the Government of the Republic of Lebanon and the Office of the
Prosecutor of the Special Tribunal for Lebanon regarding the modalities of co-operation between them”.

27

Transcript of hearing, 11 November 2011, pp. 39-42, 44-47; STL-1-01/I/TC, Prosecution’s Supplementary
Submissions in Respect of Rule 106, 10 November 2011, paras 14 (i), 17.

28

STL-1-01/I/TC, Interim Decision under Rule 106 (Proceedings in absentia), 23 November 2011, paras 11-12.
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A.

Prosecution’s submissions regarding Rule 106

17. The Prosecution submitted that it was premature to initiate a trial in absentia,
arguing that the Lebanese authorities had had insufficient time to effect the arrests of
the four Accused and that all reasonable steps to apprehend the four Accused had yet
to be exhausted. More broadly, the Prosecution submitted that trials in absentia are
lawful under international law provided that they adhere to international standards on
human rights, but should only be used as a “last resort”. Accordingly, the Prosecution
requested the Trial Chamber to decide that a trial in absentia was premature, as the
requirements of Rule 106 had not yet been met.29 In the intervening three months
since the Prosecution’s written submissions, the Trial Chamber has received evidence
of the Lebanese Prosecutor-General taking numerous further measures to apprehend
the four Accused, some of these at the Prosecution’s suggestion.
B.

Defence Office submissions regarding Rule 106

18. The Defence Office made no substantive submissions as to whether the
requirements had been met under Rule 106 to hold a trial in absentia,30 but rather
argued in the hearing that issuing arrest warrants in an ex abrupto manner prevented
the four Accused from exercising their opportunity to appear before the Tribunal
via video-conference or through counsel. At the hearing on 11 November 2011,
the Defence Office submitted that the Trial Chamber should satisfy itself that the
four Accused had been notified of the relevant provisions of the Rules of Procedure
and Evidence allowing them “to appear freely, including over video-link” in a trial
before making any decision about a trial in absentia.31 The Defence Office flagged
the question of the general fairness to accused persons of in absentia proceedings,
but reserved any argument on the issue to assigned or appointed defence counsel, at
the appropriate time in the future.32

29

STL-1-01/I/TC, Prosecution’s Submission in Respect of Rule 106, 2 November 2011, para. 25.

30 STL-1-01/I/TC, Observations du Bureau de la Défense relatives à l’application de l’Article 106 A) du règlement
de procédure et de preuve, 2 novembre 2011.
31

Transcript of hearing, 11 November 2011, pp. 75-76.

32

Transcript of hearing, 11 November 2011, p. 58.
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C.

Submissions for the four Accused regarding Rule 106

19. No submissions were filed by or for Mr Ayyash, Mr Badreddine, Mr Oneissi
or Mr Sabra, and no counsel appeared for any of them at the hearing on 11 November
2011. On 25 October 2011, the Head of Defence Office had purported – acting under
Rules 57 (D) (ii) and (iii) - to assign a counsel and co-counsel to each of Salim Jamil
Ayyash, Mustafa Amine Badreddine, Hussein Hassan Oneissi and Assad Hassan
Sabra.33 The Trial Chamber ruled however on 2 November 201134 that although those
Rules did not permit the appointment of counsel in the manner attempted by the Head
of Defence Office, it would nevertheless allow the eight named defence counsel the
right of audience, as designates of the Head of Defence Office under Rule 57 (F),
thus permitting their participation in the proceedings under Rule 106, including in an
oral hearing scheduled for on 11 November 2011.35 Subsequently, however, the Head
of Defence Office declined to make a designation under Rule 57 (F), and, as a result,
no submissions were made for any of the four Accused.36

DISCUSSION
20. The Trial Chamber acknowledges as a starting point that a trial in an accused’s
presence is preferable, even in the particular circumstances of this case, and agrees
with the President’s statement in his Rule 76 Order that “it is in the best interests not
only of the accused, but also of the Tribunal - with its purpose of achieving a fair and
efficient trial to establish truth and promote reconciliation within Lebanon - for each
accused to be present and to fully participate in his own defence.”37

33

STL-1-01/I/TC, Nomination des conseils de permanence en vertu de l’Article 57 (d) (i) et (iii) du règlement de
procédure et de preuve, 25 octobre 2011.

34 After first seeking clarification in STL-1-01/I/TC, Order for Clarification from the Defence Office, 27 October
2011, and obtaining it in Réponse á l’ordonnance de la Chambre de première instance de 27 octobre 2011, 28
octobre 2011.
35

STL-1-01/I/TC, Decision relative à la Nomination de «Conseils de Permanence» par le Chef du Bureau de la
Défense, 2 novembre 2011, pp. 3-4.

36 STL-1-01/I/TC, Observations du Bureau de la Défense relatives à l’application de l’Article 106 A) du règlement
de procédure et de preuve, 2 novembre 2011, para. 7.
37

Rule 76 Order, para. 15.
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21. Article 22 of the Statute of the Special Tribunal authorises a Trial Chamber to
conduct trials in absentia,
1. The Special Tribunal shall conduct trial proceedings in the absence of the
accused, if he or she:
(a) Has expressly and in writing waived his or her right to be present;
(b) Has not been handed over to the Tribunal by the State authorities
concerned;
(c) Has absconded or otherwise cannot be found and all reasonable steps
have been taken to secure his or her appearance before the Tribunal and to
inform him or her of the charges confirmed by the Pre-Trial Judge.

22. Before initiating proceedings in absentia, the Trial Chamber must determine
whether the requirements of Rule 106 have been met, namely,38
(A) Where the accused:
(i) has expressly and in writing waived his right to be present at proceedings
before the Tribunal;
(ii) has not been handed over to the Tribunal by the State authorities
concerned within a reasonable time; or
(iii) has absconded or otherwise cannot be found and all reasonable steps
have been taken to secure his appearance before the Tribunal and to inform
him of the charges by the Pre-Trial Judge;
the Trial Chamber shall conduct proceedings in absentia.

38 A difference exists between the English and French versions of Rule 106. The English version uses the words
“shall conduct proceedings in absentia” whereas the French provides “peut décider d’engager une procedure
par défaut”. The English version of Rule 106 follows the wording of Article 22 of the Statute in English, French
(“le Tribunal conduit le procès en l’absence de l’accusé”) and in Arabic. The English and Arabic versions of
Rule 106 are thus more consistent with Article 22, as written in the Tribunal’s three official languages. Applying
the rules of statutory interpretation relating to texts in different languages “the meaning which best reconciles
the texts, having regard to object and purpose [of the treaty]” in Article 33 (4) of the 1969 Vienna Convention
on the Law of Treaties, the Trial Chamber accordingly defers to the English and Arabic versions in preference
to the French version of Rule 106 (see also the discussion in the decision of the Appeals Chamber, STL-101/I, Interlocutory decision on the applicable law: terrorism, conspiracy, homicide, perpetration, cumulative
charging, 16 February 2011, para. 26, footnotes 40-41, referring to the ICTY and ICTR’s use of the Convention
in interpreting the Statutes and Rules of those Tribunals).
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(B) Where the accused is not present on account of the failure or refusal of
the relevant State to hand him over, before deciding to conduct proceedings in
absentia, the Trial Chamber shall: (i) consult with the President and ensure that
all necessary steps have been taken with a view to ensuring that the accused
may, in the most appropriate way, participate in the proceedings; and (ii) ensure
that the requirements of Article 22 (2) of the Statute have been met.

23. The Trial Chamber has received no material suggesting that any of the four
Accused has “expressly and in writing waived his or her right to be present”, under
Rule 106 (A) (i), nor that any one “has not been handed over to the Tribunal by the
State authorities concerned”, under Rule 106 (A) (ii). The Trial Chamber likewise
has no information to the effect that any of the four “accused is not present on
account of the failure or refusal of the relevant State to hand him over”, according
to Rule 106 (B).
24. The Trial Chamber was seised of the case on 17 October 2011, and since then,
has actively sought and has been regularly updated on all available information on
the measures taken to inform the four Accused persons of the indictment, and to
secure their attendance before the Tribunal. The Lebanese Prosecutor-General sent
progress reports to the President of the Tribunal on 9 August, 19 September, 19
October, 18 November, 19 December 2011 (English translations were received on
23 January 2012) and 18 January 2012 (a French translation was received on 31
January 2012) on the measures taken under Rule 76 (A) and (B) of the Rules to
serve the indictment and to apprehend the four Accused.39 The Prosecution also filed
progress reports on 8 December and 16 December 2011 and, on 13 January 2012,
filed English translations of the Lebanese Prosecutor-General’s responses, dated 5
December 2011, to the requests for assistance sent on 11 November 2011.40

39

Lebanese Prosecutor-General’s August 2011 report; Lebanese Prosecutor-General’s September 2011 report;
Lebanese Prosecutor-General’s October 2011 report; Lebanese Prosecutor-General’s report to the President of
the Tribunal dated 18 November 2011; (“Lebanese Prosecutor General’s November 2011 Report”); Lebanese
Prosecutor-General’s report to the President of the Tribunal dated 19 December 2011 (“Lebanese ProsecutorGeneral’s December 2011 report”); Lebanese Prosecutor-General to the President of the Tribunal dated 18
January 2012.

40

STL-1-01/I/TC, Prosecution Report Regarding Rule 106 Proceedings, 8 December 2011; Second Prosecution
Report Regarding Rule 106 Proceedings, 15 December 2011; Submission of the English Translation of the RFA
Responses Contained in the Second Prosecution Report Regarding Rule 106 Proceedings, 13 January 2012.
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25. The Trial Chamber has no confirmation as to the whereabouts of any of the
four Accused, but the information available does not suggest that any of them has
left Lebanon since the indictments were transmitted to the representatives of the
Government of Lebanon on 30 June 2011. The Trial Chamber is therefore proceeding
on the basis that it should confine its analysis under Rule 106 to sub-rule (A) (iii),
namely that an accused “has absconded or otherwise cannot be found” and hence
examine whether “all reasonable steps have been taken to secure his appearance
before the Tribunal and to inform him of the charges by the Pre-Trial Judge”. As the
information available to the Trial Chamber suggests that each of the four Accused
remain on Lebanese territory, the Trial Chamber has confined its analysis to the
measures taken in Lebanon.
26. These measures include surveillance, repeated visits to Mr Ayyash, Mr
Badreddine, Mr Oneissi and Mr Sabra’s last known places of residence and
employment, and the residences of close family members, inquiries of public registers,
and the publication in the Lebanese media of a poster containing biographical
information and photographs of each, and describing the charges. Additionally, in
determining both whether the four Accused are aware of the indictment and that they
may participate in a trial without being physically present, the Trial Chamber has
examined the Lebanese media’s coverage connecting the four with the indictment
and its coverage given to the practical effect of Rules 104 and 105.
27. Rule 106 (A) (iii) contains several overlapping considerations. The first is
that the Trial Chamber must be satisfied that an accused has absconded or cannot
be found. The second is that all reasonable steps have been taken to secure the
appearance of the accused before the Tribunal. The third, concurrent with the second,
is that all reasonable steps have been taken to inform the accused of the charges in
the indictment.41

41 The Trial Chamber resolves the ambiguity in the wording of the English version of the Rules which may appear
to require the Pre-Trial Judge to take all reasonable steps to secure an appearance and to inform the accused of
the charges, by giving the Rule is natural meaning, namely, that the charges have been confirmed by the PreTrial Judge, as is clear from the French and Arabic version of the Rules.
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I.

“All reasonable steps” under Rule 106 (A) (iii)

28. The words “all reasonable steps” are undefined in the Statute and Rules; the
formulation is incapable of precise definition, and the Trial Chamber will not attempt
one. A definition of “all reasonable steps” cannot exist in customary international law;
it must be determined according to the circumstances particular to each individual
situation, meaning that the question can be determined, not in the abstract, but rather
by examining the totality of the prevailing circumstances.
29. The Trial Chamber also need not attempt to define the terms used in Rule 106
(A) (iii), namely, of securing “the appearance before the Tribunal” of an accused, or
informing the person of the charges. Both necessarily involve those steps required
to notify an accused that he or she has been indicted. Securing an appearance,
however, may mean “apprehending” an accused (presumably through an arrest)
or alternatively, obtaining their appearance at the Tribunal to participate in a trial
other than by being physically present in the court room. The latter requires such
notification as to allow an accused person to make an informed choice of whether or
not to participate in the trial.
30. The “all reasonable steps” necessary to secure the appearance of an accused
before a court are necessarily of a higher standard than those required merely to
inform the accused person of the charges. Securing an appearance, depending upon
the circumstances, may require the use of force, whereas the mere notification of a
charge, of itself, will not. But notification allowing an accused person to make an
informed choice as to participation (in the circumstances relevant to Rules 104 and
105) will normally require more than the mere formal service of an indictment.
31. In making its determination, the Trial Chamber has examined the requirements
of the Tribunal’s Statute and Rules, international human rights law, and Lebanese
criminal procedural law. It has also examined the practices of other international
courts and tribunals in relation to notifying accused persons of charges before
commencing certain procedures in absentia.
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32. International human rights instruments42 require that an accused person is
properly notified of the charges and invited to appear before the court (at least by
summons) and is notified of the consequences of non-appearance - that is of the
possibility of the court holding a trial in absentia - before the court can proceed to
try the person in his or her absence. The accused must have waived the right to attend
the trial by exercising their own free will or through their conduct.43 The objective
is to ensure that the accused can properly exercise the right to appear, or conversely,
not to appear at the trial.44 The State authorities have a wide discretion as to the
method used to properly inform the accused; what counts is the effectiveness of that
communication.45 International human rights law, however, imposes no obligations
on State authorities, beyond taking these necessary notification steps, before a court
may proceed to a trial in absentia. The Trial Chamber has accordingly examined the
sum of events that could have notified Mr Ayyash, Mr Badreddine, Mr Oneissi and
Mr Sabra that they have been indicted, and of the possibility of their participating in
a trial.
33. Turning to Lebanese law, the Trial Chamber stresses that the Tribunal relies
upon the co-operation of States to execute its warrants and orders. As the four
Accused are believed to reside in Lebanon, the Trial Chamber has therefore first
looked to Lebanese criminal procedural law, to determine what measures could and
have been taken to notify the four of the indictment and to secure their appearance
before the Tribunal.
34. The Trial Chamber emphasises, however, that a difference may exist between
whether the four Accused have been properly notified in accordance with Lebanese
criminal procedural law and whether “all reasonable steps” have been taken under
Rule 106 (A). The Lebanese Code of Criminal Procedure lists the steps that must
42

For example, International Convention on Civil and Political Rights, 16 December 1966, 999 U.N.T.S. 171,
art. 14 (3) (a), (b), (d), (e); Council of Europe, European Convention for the Protection of Human Rights and
Fundamental Freedoms, 4 November 1950, ETS 5, art. 6 (1), 6(3).

43

ECHR, Sejdović v. Italy, 1 March 2006, Reports 2006-II, para. 86.

44

For example, ECHR, Colozza v. Italy, Series A, No. 89, paras 27-30, 12 February 1985; Sejdović, paras 88-90;
HRC, Mbenge v. Zaire, Communication No. 16/1977, 25 March 1983, para. 14.2.

45

ECHR, Somogyi v. Italy, 18 May 2004, para. 67, Reports 2004-IV.
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be taken to notify an accused person before a Lebanese court may proceed to a trial
in absentia in Lebanon. The Lebanese Code, however, does not stipulate that the
specified measures must be either “reasonable steps” or (importantly) “all reasonable
steps”. Instead, under Lebanese law a formal notification suffices to inform an accused
person that the trial will proceed in his or her absence. In the Trial Chamber’s view,
the words “all reasonable steps” in Rule 106 (A) necessarily import a higher standard
of attempting to secure the appearance of an accused or notify them of an indictment
(before it can proceed to a trial in absentia) than those steps of notification specified
in Articles 147 and 148 of the Lebanese Code.46 The Trial Chamber has hence looked
to steps beyond just those specified in the Lebanese Code in determining whether
what has occurred could be considered as “all reasonable steps”.
35. As for international criminal law, the Special Tribunal’s Rules are largely
derived from this developing body of law. This has led the Trial Chamber, in
determining what may amount to “all reasonable steps” in international criminal
procedural law, to examine the case-law of the other international courts and tribunals.
The International Criminal Court and the International Criminal Tribunal for the
Former Yugoslavia and the International Criminal Tribunal for Rwanda each have
Rules of Procedure and Evidence requiring “all reasonable steps” or “all reasonable
measures” (seemingly interchangeable formulations) to be taken in relation to the
apprehension of accused, for certain proceedings (but not trials) held in absentia.47
36. The Trial Chamber has thus been partially guided by the practice of the
International Criminal Tribunal for the Former Yugoslavia in its application of Rule
61 of its Rules of Procedure and Evidence. That Rule allows a judge to review an
already confirmed indictment, in a public hearing within “a reasonable time” but after
“all reasonable steps” have (unsuccessfully) been taken to apprehend an accused.48
46

Set out in full in paras 47-48.

47

The Statutes and Rules of the Special Court for Sierra Leone and the Extraordinary Chambers in the Courts of
Cambodia contain no similar procedures.

48

And the equivalent Rule 61 of the Rules of Procedure and Evidence of the International Criminal Tribunal
for Rwanda, which appears never to have been utilised. Rule 61, “Procedure in Case of a Failure to Execute
a Warrant”, provides (A) If, within a reasonable time, a warrant of arrest has not been executed, and personal
service of the indictment has consequently not been effected, the Judge who confirmed the indictment shall
invite the Prosecutor to report on the measures taken. When the Judge is satisfied that [italics added] (i) the
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37. The ICTY and ICTR’s Rule 61 in absentia procedure, however, differs
substantially from that in the Special Tribunal’s Statute and Rules, most significantly
because the ICTY and ICTR process is designed for holding a public review hearing
of an already confirmed indictment, but in the absence of a fugitive accused.49 It
is a procedure in absentia but not a trial in absentia. The outcome of the Rule 61
hearing, moreover, was in effect a declaration of the sufficiency or otherwise of
the Prosecution’s evidence at a prima facie level, as opposed to an adjudication
of criminal responsibility, and allowed the President of that Tribunal to report to
the Security Council on the issue of State co-operation with the Tribunal.50 The
“reasonable steps” required before proceeding to conduct an in absentia indictment
review hearing are necessarily of a lesser standard than those required before holding
a trial in absentia.
38. Despite these procedural differences, the ICTY’s approach in determining
the threshold issue of “reasonable steps” does assist and,51 as an example, the Trial
Chamber agrees with Rule 61 decisions holding that “reasonable time must be
evaluated in respect of the circumstances specific to each case”.52 The ICTY held
four hearings under Rule 61 after determining that “all reasonable steps” had failed
to arrest an accused. Measures found sufficient to constitute “all reasonable steps”
included: in Martić, that the Croatian authorities had stated that the accused was
Registrar and the Prosecutor have taken all reasonable steps to secure the arrest of the accused, including
recourse to the appropriate authorities of the State in whose territory or under whose jurisdiction and control
the person to be served resides or was last known to them to be; and (ii) if the whereabouts of the accused are
unknown, the Prosecutor and the Registrar have taken all reasonable steps to ascertain those whereabouts,
including by seeking publication of advertisements pursuant to Rule 60, the Judge shall order that the indictment
be submitted by the Prosecutor to the Trial Chamber of which the Judge is a member.
49

Which served a practical purpose in the ICTY’s early years when the Tribunal had issued indictments but
lacked apprended accused and could not proceed to try them in absentia.

50

ICTY Trial Chambers, after the Rule 61 hearings in Nikolić and Karadzić and Mladić, certified no-cooperation
by certain Governments. The President of the ICTY subsequently reported this to the Security Council;
S/1996/665, A/51/292 (1996) paras 50, 61.

51 Although the Trial Chamber notes that the ICTY Chambers seem not to have examined in depth the measures
taken by State authorities to execute the arrest warrants.
52

Prosecutor v Milan Martić, IT-94-11-I, Order for review in open court of the indictment by the Trial Chamber
I, Rule 61 of the Rules of Procedure and Evidence, 13 February 1996, p.1; Prosecutor v Mile Mrksić, Miroslav
Radić and Veselin Šljivančanin, IT-95-13-R61, Order for review in open court of the indictment by the Trial
Chamber I. Rule 61 of the Rules of Procedure and Evidence, 6 March 1996, p. 2.
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not on Croatian territory, the Registrar had sent a newspaper advertisement for
publication, and the accused had acknowledged his indictment in an interview on
CNN; in Rajić, that arrest warrants had been transmitted to Bosnia and Herzegovina
and Croatia, the indictment advertised on radio, television and in newspapers in
Bosnia and Herzegovina, and, as well, the accused had granted a lawyer a power of
attorney to act for him;53 and in Karadzić and Mladić, publication of the indictment
in three Bosnian newspapers and transmission of arrest warrants and indictment to
the authorities sufficed.54
39. Under Rule 125 of the International Criminal Court’s Rules of Procedure and
Evidence, the Pre-Trial Chamber may hold a confirmation hearing in the absence of
an accused person, after holding consultations under Rule 123 “Measures to ensure
the presence of the person concerned at the confirmation hearing” and Rule 124
“Waiver of the right to be present at the confirmation hearing”.55 The Court however
has not thus far used Rule 123; in the only confirmation hearing held in the absence
of the accused, the Court was satisfied that the two accused had expressly waived
their rights to attend and had appointed counsel to represent them.56

53

Prosecutor v Ivan Rajić aka Viktor Andrić, IT-95-12-I, Order for review of the indictment under Rule 61 and
order for temporary non-disclosure, 6 March 1996.

54

Prosecutor v Radovan Karadzić and Radko Mladić, IT-95-5-R61, Order for review in open court of the
indictment by the Trial Chamber I. Rule 61 of the Rules of Procedure and Evidence, 16 June 1996. By contrast,
in the first Rule 61 proceeding, a hearing was ordered without describing what measures had satisfied the court;
Dragan Nikolić also known as “Jenki” Nikolić, IT-94-2R61, Order submitting indictment to Trial Chamber for
hearing, 16 May 1995.

55

Rule 123 (3) provides, The Pre-Trial Chamber shall ensure that a warrant of arrest for the person concerned
has been issued and, if the warrant of arrest has not been executed within a reasonable period of time after the
issuance of the warrant, that all reasonable measures have been taken to locate and arrest the person [italics
added].

56

Situation in Darfur, Sudan in the case of The Prosecutor v. Abdallah Banda Abakaer Nourain and Saleh
Mohammed Jerbo Jamus No.: ICC-02/05-03/09, Decision on issues related to the hearing on the confirmation
of charges, 17 November 2010.

27

In Absentia Decision TC

II.

Securing the appearance of an accused person before the Tribunal
A.

By apprehension

40. Rule 106 (A) requires the Trial Chamber to scrutinize the steps taken, but
with the aim of securing the appearance of the four Accused at the Tribunal. This
does not confine the analysis to measures specific to their apprehension, such as an
arrest - normally the most efficient means of securing the appearance of a suspect
or an accused. Notwithstanding the obvious link between an arrest and a subsequent
(secured) appearance in court, the Tribunal’s Statute and Rules aim to ensure that
every indicted accused has the possibility of appearing in person rather than being
tried in absentia.
41. A trial in absentia obviously cannot await the arrest of an accused, as this
would defeat the rationale of the Tribunal’s Statute and Rules. Commencing a trial
in absentia logically presupposes that an accused has not been arrested or otherwise
appeared before a court. The Trial Chamber is of the view that the interests of justice
require a court to be satisfied that an accused person will probably not be arrested in
the near future, meaning in the context of this case, shortly after the commencement
of proceedings in absentia. Although the Trial Chamber is confident that the
Lebanese authorities will continue their efforts to apprehend the four Accused, it has
no reason to believe - from the evidence of their apparent disappearance when their
identities were publicly revealed (officially, at least) and the inability to find them in
the following seven months - that their apprehension is imminent. And, even if the
proceedings commence in absentia, as in any case of serious crime, investigatory
steps aimed at arresting the four Accused will continue.
B.

By participating in a trial

42. The Special Tribunal’s Rules of Procedure and Evidence, in contrast to the
procedures of the ad hoc United Nations Tribunals and the International Criminal
Court contain several mechanisms allowing accused persons to participate in a trial
but without requiring their physical presence in the courtroom. Rule 104, Waiver
of the right to attend hearings, provides that proceedings shall not be deemed to
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be in absentia “once an accused has appeared before the Tribunal in person, by
video-conference, or by Counsel appointed or accepted by him” (or her) but without
having expressly and in writing waived his or her right to be present. Under Rule
105 the Trial Chamber (or Pre-Trial Judge) may authorise an accused to participate
in hearings via video-conference, but only if his or her counsel attends the hearings
in person.57 Rules 108 and 109 detail the applicable procedures if an accused appears
during proceedings in absentia or after they have concluded. The Trial Chamber
must therefore determine whether the four Accused have been notified of their rights
under Rules 104 and 105.
43. At the hearing on 11 November 2011, the Defence Office submitted that the
Trial Chamber had to satisfy itself that all reasonable measures had been taken to
ensure that the four Accused had been notified of the charges in order to allow them
to appear as free individuals in the courtroom.58 “Novel measures”, therefore, such
as participation via video-conference, should have been entertained before arrest
warrants were issued,59 because the very “issuance of arrest warrants has led to
the accused being unable or unwilling to appear freely [...] in accordance with the
provisions of the Rules”.60 The notification of the arrest warrants would comply
with the Rules only if the four Accused were aware that they could appear as “free
men”.61 The withdrawal of the arrest warrants, argued the Defence Office, is thus the
appropriate remedy to restore the rights of the four Accused, as it would allow each
the option of participating in the proceeding via video-conference,62 and “[i]ndeed,

57

The “Explanatory memorandum by the Tribunal’s President”, 25 November 2010, clarifies how Rule 105
envisages that an accused person, for example, could “be released on bail in their national State” (para. 25)
explaining as a rationale that presumably “third States will be less reluctant to cooperate with the Tribunal
if they know that their nationals may stand trial without being held in detention” (para. 27). This is presently
irrelevant to the Trial Chamber’s determination.

58

Transcript of hearing, 11 November 2011, pp. 55-56, 70-71.

59

Transcript of hearing, 11 November 2011, pp. 73-74.

60

Transcript of hearing, 11 November 2011, p. 76.

61

Transcript of hearing, 11 November 2011, p. 80.

62

Transcript of hearing, 11 November 2011, pp. 76-78, 84. In regard to the potential withdrawal of the arrest
warrants, the Prosecution submitted that such a matter could only be proposed to the Appeals Chamber, as the
Trial Chamber does not have competence in this regard (Transcript of hearing, 11 November 2011, pp. 85-86).
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should the accused hear of the arrest warrants, their only option would be to hide and
avoid arrest”.63
44. The Trial Chamber, however, for the reasons below in paragraphs 84, 90,
98, and 104, is satisfied that Mr Ayyash, Mr Badreddine, Mr Oneissi and Mr Sabra
have each been notified under Lebanese criminal procedural law of the content of
Rules 104 and 105, the President’s “open letter” to them of 11 August 2011, the
order scheduling the hearing for 11 November 2011, and its Interim decision of 23
November 2011. The indictment has also been served at their last known places
of residence, and, as required by Article 148 of the Lebanese Code of Criminal
Procedure, second copies have been communicated to the relevant mukhtars.64 But
despite this effective service of those documents the Trial Chamber has received no
information suggesting that either Mr Ayyash or Mr Badreddine or Mr Oneissi or Mr
Sabra intend to appear via video-conference or to appoint counsel to appear at trial.
The Defence Office has not supported (with evidence) the argument that withdrawing
the arrest warrants could result in the four Accused emerging, appointing counsel and
seeking to appear at trial via video-conference. Moreover, although the Rules do not
explicitly authorise the withdrawal of a warrant of arrest, it would appear that any
authority to do so must lie with the judge explicitly authorised by Rule 79 to issue
a warrant of arrest, namely the Pre-Trial Judge. And, so far as the Trial Chamber is
aware, no such application has been filed.
III.

Informing the four Accused of the charges - under Rule 76 and under
Lebanese law

45. The Trial Chamber must consider the steps taken to inform the four Accused
of the charges as confirmed by the Pre-Trial Judge in the indictment. The formal
requirements for notifying an accused person of the charges are specified in the
Rules of Procedure and Evidence. Rule 76 (B) provides, “Personal service of an
63

Transcript of hearing, 11 November 2011, p. 76.

64

Lebanese municipal mayors. For the reasons in para. 50 below the Trial Chamber does not consider effective
service to be defective, under Lebanese law, by not posting every Tribunal document inside the entrance of its
Beirut field office, and has waived this requirement.
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indictment on the accused is effected by giving the accused a copy of the indictment,
together with the summons to appear or the arrest warrant”.
46. The information available to the Trial Chamber is that Mr Ayyash, Mr
Badreddine, Mr Oneissi and Mr Sabra are Lebanese citizens and that their last
known places of residence, employment and the location of their family all lie
in Lebanon. Acting on this information the Registrar sent the indictments and
warrants of arrest to the Government of Lebanon for notification and execution.
The Lebanese Prosecutor-General then attempted personal service of the indictment
on each of the four Accused according to Articles 147 and 148 of the Lebanese
Code of Criminal Procedure. The measures taken are detailed in relation to each
of the four Accused, below in paragraphs 83, 89, 97 and 103, and are documented
in the various reports to the President of the Tribunal, the Pre-Trial Judge, the Trial
Chamber, the Registrar and the responses to the Prosecutor’s requests for assistance
of the Lebanese authorities. The Lebanese Prosecutor-General utilized the Lebanese
Code of Criminal Procedure, and the assistance of the Central Criminal Investigation
Section (CCIS), in implementing the procedures necessary to comply with Rule 76
by effecting personal service.
47. Article 147 (6) Lebanese Code identifies the procedure for ordinary notification
under Lebanese Law as that the person “serving the document shall […] do his
utmost to notify the addressee himself”. Under Article 147 (7),
If the person to be served with a document is not present at his elected place
of residence or domicile, the document shall be served through a member
of his family, a domestic employee or any other person living in the same
dwelling provided that it may be inferred from his appearance that he is an
adult. A further condition is that his interest does not conflict with that of the
addressee of the document. If he refuses to state his name and relationship with
the addressee or to acknowledge receipt of a copy of the document, the process
server shall record his refusal and shall leave a copy of the document with him.

48.

Article 148 provides for exceptional notification in Lebanese law,
If the person to be served with a document has no known place of residence or
domicile, or if the process server does not find anyone who can be served with
the document at his place of residence or domicile, he shall be notified through
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the posting of a copy of the document at the entrance to his last known place
of residence; a second copy thereof shall be communicated to the local mayor
[the mukhtar], and a third copy shall be posted at the entrance to the judicial
authority that ordered the notification. These measures shall be recorded by the
process server on the original copy of the document, which shall be returned
to the relevant authority. If the person to be served with a document has no
known last place of residence, it shall suffice for the process server to post a
copy of the document at the entrance to the judicial authority that ordered the
notification.

49. In applying Article 148, the Lebanese courts look to the most effective form
of service and recognize that service at a last known place of residence or domicile
may be effected, in some circumstances, such as in the case of an unmarried person,
by posting a copy of a document at their parents’ residence. The Trial Chamber
has thus considered the practices of the Lebanese judiciary in determining whether
notification has occurred under Lebanese criminal procedural law.
50. Another consideration is the meaning of “judicial authority” in Article 148.
Normally, this would refer to the Lebanese court issuing the order requiring service.
Here, because the Special Tribunal has issued all relevant documents, the Lebanese
Prosecutor-General has taken the view that the Tribunal, based in The Hague, The
Netherlands, is the “judicial authority” and has sought to have some Tribunal orders
and documents (including the indictment) affixed to the entrance of the Tribunal’s
field office in Beirut. In the Trial Chamber’s view this additional step – albeit one
strictly necessary to legally formally notify an accused under Lebanese procedural
law before a trial in absentia can commence – would not assist to inform an accused
person of the charges in an indictment issued by the Tribunal. The Trial Chamber
does not believe that posting documents in the Beirut field office constitutes an
effective means of informing an accused person of the existence of an indictment or
of his or her rights to participate in the trial, and will accordingly not consider this
requirement under Lebanese law in determining whether “all reasonable steps” have
been taken.
51. On 9 August 2011, the Lebanese Prosecutor-General notified the President
of the Tribunal of his inability to personally serve the indictment on any of the four
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Accused and to make any arrests.65 The Lebanese authorities did not find any of
the four Accused or a suitable person mentioned in Article 147 (7) to whom they
could serve the documents at the known places of residence or domicile of any of
the four Accused, and consequently continued on to the exceptional measures of
notification under Article 148.66 The measures taken by the Lebanese ProsecutorGeneral to secure the appearance of Mr Ayyash, Mr Badreddine, Mr Oneissi and Mr
Sabra before the Tribunal and to personally inform each of the charges are separately
assessed, below in paragraphs 78-104 in relation to each Accused.
A.

Advertisement of poster in the Lebanese media on 15 September 2011

52. Envisaging a situation in which reasonable attempts to personally serve an
accused person with an indictment have failed, Rule 76 (E) authorises its service
in an alternate manner including by “procedures of public advertisement”.67 On 18
August 2011, the President of the Tribunal comprehensively reviewed the attempts
by the Lebanese authorities to apprehend each of the four Accused, concluding that
they had been “reasonable” (at least until 9 August 2011).68
53. The President noted the unsuccessful attempts to personally serve Mr
Ayyash, Mr Badreddine, Mr Oneissi and Mr Sabra with the indictment and issued
an order, under Rule 76, directing the indictment to be served by alternative means.
He requested the Registrar to send the Lebanese authorities an advertisement – to
be “broadcast via radio, television and other media, including the internet” - and
ordered the Lebanese authorities to take all reasonable steps to publicly notify the
four Accused of the existence of the indictment and to call upon them to surrender to

65

Rule 76 Order, para. 8.

66

Referred to in the Lebanese Prosecutor-General’s October 2011 report.

67 Rule 76 bis details what should be included in a “form of advertisement” as “providing notification to the public
of the existence of an indictment and calling upon the accused to surrender to the Tribunal or in any case to
submit to its jurisdiction. The advertisement shall invite any person with information as to the whereabouts of
the accused to communicate that information to the Tribunal”.
68

Rule 76 Order, para. 18.
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the jurisdiction of the Tribunal.69 The Press Office publicised the Rule 76 Order in a
media release issued the same day.70
54. On 15 September 2011, at the instigation of the Lebanese Prosecutor-General, a
poster - in effect, an advertisement of the indictment – but one connecting Mr Ayyash,
Mr Badreddine, Mr Oneissi and Mr Sabra with the charges in the indictment, was
published in full in five Lebanese newspapers, An Nahar, Assafir, and Al-Mustaqbal
(Arabic), L’Orient Le Jour (French), and The Daily Star (English).
55. The poster advertisements were prominently headed “WARRANTS OF
ARREST ISSUED BY THE SPECIAL TRIBUNAL FOR LEBANON”. They
contained eight photographs, two of each Accused, with their names written above
each set of photographs, and listed their dates and places of birth and their mothers’ and
fathers’ names, and summarised the charges in the indictment against each of the four.
At the bottom was written “IF YOU HAVE ANY INFORMATION CONCERNING
THOSE INDIVIDUALS, PLEASE CONTACT” followed underneath by three boxes
containing dedicated telephone number for the Tribunal in The Hague, its field office
in Beirut, and a “hotline” number established by the Lebanese Prosecutor-General.
The Trial Chamber is likewise satisfied that the advertisement of the posters has
served as an alternate manner of personal service of the indictment on Mr Ayyash, Mr
Badreddine, Mr Oneissi and Mr Sabra. Publication of a poster detailing the charges
in the indictment and containing information unequivocally informing a person that
he or she is indicted may, in the Trial Chamber’s view, properly assist in informing
an accused of the charges.
56. The Trial Chamber is also satisfied that the notification of an indictment in
such an alternative manner may satisfy the guarantees provided to an accused in
international human rights law to be properly informed of the charges before a court
may proceed to a trial in absentia. The European Court of Human Rights, for example,
has held that it could not rule out “the possibility that certain established facts might
provide an unequivocal indication that the accused is aware of the existence of the
69

Rule 76 Order, paras 23, 25.

70

Special Tribunal for Lebanon media release, “STL President orders public advertisement of the indictment and
calls for intensification of efforts to detain those accused”, 18 August 2011.
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criminal proceedings against him and of the nature and the cause of the accusation
and does not intend to take part in the trial or wishes to escape prosecution” such as
“when materials are brought to the attention of the authorities which unequivocally
show that he is aware of the proceedings pending against him and of the charges he
faces”.71
B.

Publicity in Lebanon has informed the four Accused of the charges

57. The three requirements specified in Rule 106 (A) (iii), namely that an accused
has absconded or cannot be found, that all reasonable steps have been taken to secure
his (or her) appearance before the Tribunal, and that all reasonable steps have been
taken to inform him (or her) of the charges, overlap.
58. The Trial Chamber - in determining whether the four Accused have been
informed of the charges and their right to participate in a trial (as part of securing
their appearance before the Tribunal), and are informed of the charges - has looked
to “non-official” ways in which they could have been so informed. These “nonofficial” means of notification are also relevant to the Trial Chamber’s determination
of whether any of the four Accused has absconded.
59. The Trial Chamber has reviewed a wealth of material, published in the
Lebanese and international print, broadcast and electronic media, connecting the
indictment with the names and faces of Mr Ayyash, Mr Badreddine, Mr Oneissi
and Mr Sabra. In assessing whether this information would have independently
informed the four Accused that they had been indicted, the Trial Chamber has
taken into account the media concentration and hence the likely penetration of
such information in a geographically compact country of the size and population
of Lebanon.72 The “Lebanese media” includes approximately thirty-two magazines
and fourteen daily newspapers, eight widely watched domestic television stations,
and sixteen domestic radio stations.73 Many have their own web sites, also carrying
71

ECHR, Sejdović, para. 99.

72

10,452 square kilometres, over 80% urbanized, with around half of a population of approximately 4 million
living in the capital, Beirut.

73

Information available from the Lebanese Ministry of Information’s website.
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news. Lebanese households, moreover, have access to numerous satellite and cable
news stations.
60. The events of 14 February 2005 have been the subject of enormous media
coverage in Lebanon, and most relevantly here, in 2011, firstly through the Prosecutor
submitting an indictment in January 2011, and thereafter through its confirmation,
its unsealing and the publication of information revealing the identities of the four
Accused in connection with the indictment. These events attracted vast media
attention throughout Lebanon, much of it on the front pages of newspapers and as
the lead items in television and radio news coverage. From the Trial Chamber’s
examination of this media coverage it can be safely concluded that, in a country of
Lebanon’s size and scale of urbanization, almost every adult by now would have
some knowledge of (a) the events of 14 February 2005 (b), the fact of the indictment
of 30 June 2011, and (c) the connection of the identities of the four Accused with the
indictment.
61. The Trial Chamber has also examined this issue in the wider context of the
publicity given to the indictment before it was transmitted to the Lebanese authorities.
The Prosecutor submitted an indictment and supporting material to the Pre-Trial
Judge on 17 January 2011 and publicised this through a media release the same
day,74 followed by a video statement, issued through his Office the next day. Both
the media release and the Prosecutor’s statement were widely publicised in Lebanese
and international media. On 11 March 2011, the Prosecutor amended the indictment,
expanding its scope. A media release accompanied the amendment, explaining it as
“a result of the gathering and analysis of further evidence”. Two months later, on 17
May 2011, the Prosecutor submitted a second amended indictment to the Pre-Trial
Judge. Again he issued a media release, this time entitled “Guidance to the media
following the amendment of the indictment” saying that the amended indictment
included “substantive new elements”. The Trial Chamber is satisfied that the issuing
of an indictment in connection with the events of 14 February 2005 was a very live
issue in the Lebanese media between 17 January and 30 June 2011.
74

Special Tribunal for Lebanon media release, “STL Prosecutor submits an indictment to Pre-Trial Judge”, 17
January 2011.
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62. Each of the four Accused was then named as a possible accused. Sections of the
Lebanese media, on 30 June and 1 July 2011, published the names of all four, naming
them as accused persons in the case. For example, their names were published in
NOW Lebanon,75 YaLibnan,76 the Daily Star,77 and Al Arabiya News.78 This occurred
on the day of the transmission of the indictment to the Lebanese authorities, but a full
month before the Pre-Trial Judge officially authorized the publication of their names.
63. The Lebanese public has thus known since at least 17 January 2011 of the
existence of an indictment related to the events of 14 February 2005, and, unofficially
(but nonetheless accurately) since 30 June 2011 of the names of those suspected to be
accused. And officially, since 29 July 2011, of the precise identities of those actually
indicted. Each step in this process has been extensively covered by the Lebanese
media. Each of the four Accused must have known, from the extent of the media
coverage – at least unofficially from 30 June 2011 - that he was a possible accused.
1.

Publicising and publishing the identities of the four Accused
in connection with the indictment – official unsealing of the
indictment on 29 July 2011

64. The Tribunal’s Press Office issues its media releases in Arabic, English and
French to many media organisations throughout the world, including most of those
licensed in Lebanon. On 29 July 2011, the Press Office issued a media release stating
that the Pre-Trial Judge had lifted the confidentiality concerning the identities of the
four Accused.79
75

NOW Lebanon, “Interior minister confirms names of indicted Hezbollah suspects”, 1 July 2011; “Finally: STL
submits indictment in Hariri case”, 1 July 2011.

76 YaLibnan, “Mustafa Badreddine is main Hezbollah suspect in Hariri’s murder case”, 30 June 2011.
77

The Daily Star, “Profiles of Suspects in STL indictment”, 30 June 2011; “All eyes on Lebanese response to
accusations in Hariri case”, 1 July 2011; “Wanted: 4 Hezbollah members”, 1 July 2011.

78 Al Arabiya News, “OPED: Hezbollah’s Legitimacy, significantly diminished”, 1 July 2011; “Hariri indictments
doom Lebanon if it does, and doom if it doesn’t”, 1 July 2011. “Salim al-Ayyash” was named as a person
indicted. On 1 July 2011, three major international English language news organisations, CNN, the Guardian
and the New York Times published in their print and on-line editions the names of Mr Ayyash, Mr Badreddine,
Mr Oneissi and Mr Sabra, suggesting that Lebanese official sources had confirmed that they had been indicted.
79 Special Tribunal for Lebanon media release, “Pre-Trial Judge lifts confidentiality from parts of the indictment”,
29 July 2011, referring to STL-11-01/I, Decision to Lift Confidentiality of the Identity of the four Accused, 29
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65. On 30 July and 1 August 2011, the Lebanese media devoted much space to
publishing and broadcasting this information. It was on the front page of various
Lebanese Arabic language newspapers, including AnNahar,80 Addiyar, and Al-liwaa,
and prominently published in others, including, as examples, Al-Akhbar, Al-Manar,
and Assafir. The information in the media release was quoted in many Lebanese
media reports, and in particular the allegation in the indictment that Mr Ayyash,
Mr Badreddine, Mr Oneissi and Mr Sabra “were involved in the 14 February 2005
attack that killed the former Lebanese Prime Minister Rafiq Hariri and others”. The
full names and aliases of the four were reported, and most media outlets published
or broadcast their photographs.
66. The same information was also published on 29 and 30 July 2011 in the
Lebanese English language media including NOW Lebanon, Naharnet Newsdesk
and the Daily Star. In its 2-9 August 2011 edition, the Lebanese French language
news publication La Revue du Liban also reported on the lifting of the confidentiality
of the identities of the four Accused and published their names and aliases.
67. The Trial Chamber is satisfied that the near saturation media coverage in
Lebanon connecting Mr Ayyash, Mr Badreddine, Mr Oneissi and Mr Sabra with
the indictment (over those days in July/August 2011) would have notified each of
them that they had been indicted by the Tribunal. The broadcasting of the indictment
connecting the names of Mr Ayyash, Mr Badreddine, Mr Oneissi and Mr Sabra,
their photographs and identifying information, has been so frequent and extensive
in Lebanon that the Trial Chamber is satisfied that, by 29 July 2011 at the very
latest, each of the four Accused would have had to have been aware that they were
indicted in respect of the events of 14 February 2005. The evidence of the widespread
publication of the indictment and the identifying information is overwhelming. No
other conclusion is reasonably available to the Trial Chamber.

July 2011.
80

For example, the AnNahar front page coverage of 30 July 2011 was headed, “The Tribunal publishes pictures
of the suspects who are to be handed over on August 11” and included photographs of each Accused.
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2.

Publicising the public statement of the President of the Tribunal
of 11 August 2011

68. After this initial official publication of information connecting Mr Ayyash,
Mr Badreddine, Mr Oneissi and Mr Sabra with the indictment, the President of the
Tribunal, on 11 August 2011, issued “an open letter” to them. It was published by the
Tribunal’s Press Office in a media release on the same day. In the letter the President
explained the rights of an accused person under Rules 104 and 105 to participate in
a trial without being physically present in the court room,81
Although in the absence of the accused the Tribunal’s Head of Defence Office
will appoint the best professionals to represent them in court, a major safeguard
of a fair and just trial is the active participation of the accused. I therefore urge
all the indictees to come before the Tribunal. If you do not wish to come to the
Tribunal in person, the option might be available – following the procedures in
our Rules – of appearing by video-link, thus participating in the proceedings
without physically coming to The Hague. At the very least, it is extremely
important for you to appoint legal counsel and to instruct them: without
instructions from the accused it may prove harder for counsel appointed by
the Head of the Tribunal’s Defence Office to make a convincing case for those
charged by the Prosecution. Our Rules go even further, because they foresee the
possibility of you choosing and instructing your counsel without ever having
to appear before the Tribunal, not even by video-link. It will be sufficient for
you to raise all your arguments through your legal counsel. If you believe this
Tribunal is illegal or illegitimate, argue this point through legal counsel chosen
by you – you will thus have your voice heard on this issue. Use your counsel
to make your case and zealously protect your rights.

69. The details of this public statement were then widely published, on 11 and
12 August 2011, by the Lebanese Arabic language media including Al-Hayat, AlAkhbar, Al-Manar, Addiyar, Assafir and Al-Joumhouria,82 Many publications and
broadcasts directly quoted from the President’s statement and his appeal to the four
81

Statement of Judge Antonio Cassese, President of the Special Tribunal for Lebanon, 11 August 2011.

82 For example, the Al-Joumhouria coverage of 12 August 2011 under the heading “Cassese informed the accused
of their rights giving them the choice between personal attendance or video conference”.
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Accused to attend the trial, even by video-conference. Lebanese English language
media including NOW Lebanon, Naharnet Newsdesk, and Daily Star83 concurrently
published similar information. Aljazeera broadcast this information in its Arabic
language news and published it on its English language website. Numerous reports
and articles, containing legal and political analysis of the President’s statement, were
published in Lebanon.
70. The Trial Chamber is satisfied that the President’s statement was so widely
published and broadcast in Lebanon that each of the four Accused would have had to
have been aware at the time of its publication that they were entitled to participate in
a trial in the manner specified in Rules 104 and 105.
3.

Publicising the indictment after its unsealing

71. On 16 August 2011 the Pre-Trial Judge ordered the full indictment to be made
public,84 and, on 17 August 2011, the Tribunal’s Press Office issued a media release
announcing this.85 Massive publicity then ensued in the Lebanese media. Between
17 and 19 August 2011, virtually all Lebanese Arabic language media published the
indictment in print, in television and radio broadcasts and on news web sites.
72. The reporting varied between commentary supportive of, and reporting
highly critical of the issuing of the indictment, with the middle ground occupied
by neutral coverage; but in each case the publicity connected the four Accused
with the indictment. Al-Manar, Assafir, Aljazeera TV, Al-Arabiya, Al-Liwaa, AlAkhbar,86 and Al-Joumhouriah87 provide examples of this reporting. Some print
83

The Daily Star’s article of 12 August 2011 was headed “Cassese calls on 4 STL suspects to surrender or get
lawyers”.

84

STL-11-01/I, Order on Lifting the Confidentiality of the Indictment against Messrs. Ayyash, Badreddine,
Oneissi and Sabra and Other Documents, 16 August 2011. A redacted indictment was issued on 17 August 2011.

85

Special Tribunal for Lebanon media release, “Indictment and its confirmation decision made public”, 17
August 2011.

86

For example on 18 August 2011 Al-Akhbar had four pages of coverage under the heading “The Indictment:
Conclusions and Circumstantial evidence”, and, on 19 August 2011, a report headed “The indictment: unfounded
violations and hypotheses”.

87 On 18 August 2011 Al-Liwaa’s cover page was devoted to the indictment, with coloured graphic boxes, followed
by four articles followed in different sections of the publication. Al-Joumhouriah covered the indictment in a
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media published the full indictment and some analysed the evidence referred to in it.
The Lebanese Arabic media again widely publicised the photographs of Mr Ayyash,
Mr Badreddine, Mr Oneissi and Mr Sabra and described their alleged roles in the
events of 14 February 2005. Al Hayat, as an example, published the pictures of the
four on its front page and devoted two inside pages to the details of the indictment.
All Lebanese television stations prominently reported the indictment in their news
editions,88 and LBC and MTV read the entire 45 pages of the Arabic version of
the indictment in their news bulletins. Most media also reported on the reaction
of the Lebanese Prime Minister, Mr Najib Mikati. The coverage was very similar
in the Lebanese English and French media.89 On 18 August 2011, TIME magazine
published an interview with someone, allegedly one of the four Accused, who
acknowledged that he was indicted by the Special Tribunal in respect of the events of
14 February 2005.90 Although this attracted much comment in the Lebanese media,
the Trial Chamber has no information as to the authenticity of this claim other than
assertions to this effect by representatives of TIME International to officials working
for the Lebanese Prosecutor-General.91
73. Added to this publicity, on 12 September 2011, the Tribunal issued a public
service voice and print announcement – in the Tribunal’s three official languages –
primarily intended for radio broadcast, in which the four Accused were reminded of
their right to participate in the proceedings.92
74. The Trial Chamber is satisfied that the information connecting Mr Ayyash,
Mr Badreddine, Mr Oneissi and Mr Sabra with the indictment, and the content of

special supplement with graphics and photographs.
88

LBC, MTV, Al Jadeed, Al Manar TV, Tele Liban, Future TV, OTV and NBN.

89

In NOW Lebanon, the Daily Star, and Ya Libnan. L’Orient le Jour, published opinion editorials on the topic
on 18 and 19 August 2011 and La Revue du Liban in its 20-27 August 2011 edition published parts of the
indictment and photographs of the four Accused.

90

TIME Magazine, “Accused Hizballah Man Speaks”, 18 August 2011.

91

STL-11-01/TC, Second Prosecution Report Regarding Rule 106 Proceedings, 15 December 2011, Response to
RFA 0215/F6.

92

“A Public Service Announcement by the Special Tribunal for Lebanon”, 12 September 2011.
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the indictment itself, was of such notoriety in Lebanon by 17 August 2011 that none
could have been ignorant of the charges against them.
IV.

Measures taken by the Lebanese authorities to secure the appearance of
each Accused before the Tribunal and to inform each of the charges and
other Tribunal documents

75. The Trial Chamber has analysed what may constitute “all reasonable steps”
to secure an appearance and inform an accused of the charges by examining the
documents filed by the Prosecutor, the Registrar and material received from the
Lebanese Prosecutor-General showing (a) the steps taken by the Lebanese authorities
to execute the Tribunal’s warrants of arrest (b) the steps taken by the Lebanese
authorities to publish the poster specified in the Rule 76 Order of 18 August 2011,
and (c) the steps taken to inform the four Accused of the President’s statement of 11
August 2011 and the content of Rules 104 and 105 in response to the Trial Chamber’s
Interim decision of 23 November 2011.
76. The most relevant documents are the six reports of the Lebanese ProsecutorGeneral to the President of the Tribunal and the responses of the Lebanese
Prosecutor-General to the Prosecutor’s requests for assistance of 7 October 2011
and 11 November 2011. The Prosecutor, in his requests, suggested certain additional
measures that should be taken to assist in securing the appearance of the four Accused
before the Tribunal. These suggestions were aimed more at finding and arresting the
four Accused than in simply “securing their appearance before the Tribunal”. In its
Interim decision of 23 November 2011, the Trial Chamber described the suggestions
“as a matter of State practice” as “fairly standard investigatory measures”.93 The
Trial Chamber notes that these measures do not necessarily cover the requirement to
notify an accused of the effect of Rules 104 and 105. The Trial Chamber is satisfied
that the Lebanese Prosecutor-General has undertaken numerous of the additional
steps suggested, but without managing to secure the appearances of any of the four
Accused before the Tribunal.

93

STL-1-01/I/TC, Interim Decision Under Rule 106 (Proceedings in absentia), 23 November 2011, para. 11.
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77. The Trial Chamber has examined the steps taken by the Lebanese authorities
to secure the appearance of Mr Ayyash, Mr Badreddine, Mr Oneissi and Mr Sabra
before the Tribunal and to notify them of the charges. The details follow individually
in respect of each. The Trial Chamber, however, has also considered these individual
measures in the context of the evidence of the publication of the indictment and the
publicity given connecting it with each Accused, and additionally, the circumstances
prevailing in Lebanon.94 The Trial Chamber emphasises that the name of each
Accused person was circulating in the Lebanese media as a possible accused before
the Lebanese Prosecutor-General took any steps to secure their appearance and to
notify them of the charges. And, simultaneously with virtually every step taken under
Articles 147 and 148 of the Lebanese Code of Criminal Procedure Code, an enormous
amount of information connecting each with the indictment was circulating in the
Lebanese media.
A.

Salim Jamil Ayyash

78. Salim Jamil Ayyash is a Lebanese citizen. According to official records and
other information available to the Lebanese Prosecutor-General, Mr Ayyash’s last
known place of residence or domicile was either in an apartment in Hadath, South
Beirut, or in his family’s house in the village of Harouf, in Southern Lebanon. He
is listed in the civil register of Harouf. Lebanese border control records95 reveal that
he has not been recorded as leaving Lebanon since his return from a visit to Saudi
Arabia in January 2005. No information available to the Trial Chamber suggests that
he has left Lebanon.
79. Between the beginning of July 2011 and mid-January 2012, officials working
with the Lebanese Prosecutor-General unsuccessfully sought to secure the appearance
of Mr Ayyash before the Tribunal. The Trial Chamber is satisfied that, during this
period, Mr Ayyash has been notified of the charges in the indictment according to
the notification requirements of the Lebanese Code of Criminal Procedure, and
94 And, for the reasons in paras 112-118 below, the Trial Chamber has rejected the Prosecution’s request to invite
the Lebanese authorities to appear before the Trial Chamber.
95

That is, records held by the Lebanese General Security Directorate.
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also according to the alternative manner of informing him, under Rule 76 (E) by
advertising the poster of the indictment in the Lebanese media. Arabic copies of the
indictment and other Tribunal documents have been officially served on Mr Ayyash.
80. The Registrar notified the Lebanese Prosecutor-General, on 30 June 2011, by
sending him the indictment and the international arrest warrant against Mr Ayyash.
That same day, media reports in Lebanon named him as an accused person. The
Lebanese Prosecutor-General commenced the process of investigation and, on 1 July
2011, ordered the circulation of the arrest warrant. Surveillance commenced on Mr
Ayyash’s last known residence in Hadath, South Beirut.
81. Between 1 July 2011 and mid-January 2012 officers of the CCIS, under the
instruction of the Lebanese Prosecutor-General, sought to apprehend Mr Ayyash
at least 46 times at his last known residence in Hadath, South Beirut, at another
possible address in Beirut, and at his family’s house in Harouf, Southern Lebanon.96
In September 2011, they were informed that he had not been seen for more than three
months at his Hadath apartment. They unsuccessfully sought him in July, September,
October, November and December 2011 and January 2012, in Harouf (where he is
listed in the civil register). The initial information obtained was that he had not been
seen in Harouf for several months.
82. CCIS officials also sought to apprehend Mr Ayyash at his last known place
of employment, a Civil Defence Centre in Haret Hreik, South Beirut, at least five
times - in July, October, November and December 2011, and in January 2012. (The
Minister of Interior dismissed Mr Ayyash from his employment there on 15 July
2011). The officials were informed that Mr Ayyash had not been to work since the
issuing of the arrest warrants. CCIS officials also interviewed a close family member
and the mukhtars of Hadath and Harouf but were informed that he had not been seen
in either place “for a long time”.

96

At his Hadath, South Beirut apartment 25 times, at his family’s Harouf house 16 times and five times at the
second Beirut address.

44

In Absentia Decision TC

Notification of indictment and other Tribunal documents
83. On 11 October 2011, after receiving no response to knocking on the door,
CCIS officials posted an Arabic copy of the indictment at the entrance to Mr
Ayyash’s family residence in Harouf. The indictment was also posted in the office of
the Harouf mukhtar. The next day, after officials had again unsuccessfully sought Mr
Ayyash in Hadath, and in the presence of the mukhtar of Haret Hreik, officials posted
the indictment at the entrance to the apartment building in Hadath.97
84. On 1 November 2011, Arabic copies of the Trial Chamber’s order scheduling
the hearing for 11 November 2011 were posted on the entrance doors of Mr Ayyash’s
family house in Harouf - again in the presence of the mukhtar - and at his apartment
in Hadath. On 24 and 25 November 2011, Arabic copies of the Head of Defence
Office’s decision assigning counsel (dated 2 November 2011) were posted at the
same addresses. Copies were also communicated to the mukhtars of Haret Hreik and
Harouf. On 2 December 2011, Mr Ayyash was served in the same manner with the
Trial Chamber’s Interim decision of 23 November 2011, the President’s Statement
of 11 August 2011, and copies of Rules 104 and 105 of the Tribunal’s Rules of
Procedure and Evidence.98
B.

Mustafa Amine Badreddine

85. Mustafa Amine Badreddine is a Lebanese citizen. The information available
to the Lebanese Prosecutor-General suggested that Mr Badreddine’s last known
residence was in an apartment building in Haret Hreik, South Beirut. The last known
residence of his mother is about a kilometre away in Al-Ghobeiry, South Beirut.
The Lebanese authorities have obtained border control records but found no entries
showing that Mr Badreddine has left the country.
86. Between 1 July 2011 and mid-January 2012, CCIS officials working with
the Lebanese Prosecutor-General made numerous attempts to find Mr Badreddine
97

Detailed in the Lebanese Prosecutor-General’s October 2011 report.

98 As detailed in reports of the Lebanese Prosecutor-General dated 2 November, 29 November, and 5 December
2011.
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and to secure his appearance before the Tribunal. The Trial Chamber is satisfied
that, during this period, Mr Badreddine has been notified of the charges in the
indictment according to the notification requirements of the Lebanese Code of
Criminal Procedure, and also according to the alternative manner of informing him,
under Rule 76 (E) by advertising the poster of the indictment in the Lebanese media.
Arabic copies of the indictment and other Tribunal documents have been officially
served on Mr Badreddine.
87. As in the case of Mr Ayyash, the Registrar notified the Lebanese ProsecutorGeneral, on 30 June 2011, by sending him the indictment and international arrest
warrant against Mr Badreddine. And that same day, as with Mr Ayyash, media reports
in Lebanon also named him as an accused person. The Lebanese Prosecutor-General
thereafter, on 1 July 2011, commenced the process of investigation and ordered the
circulation of the arrest warrant. From early July 2011 onwards, with the aim of
apprehending or serving Mr Badreddine with Tribunal documents, CCIS officials
visited his mother’s residence in Al-Ghobeiry, Beirut (where he is also registered on
the municipal electoral roll) and his last known address in Harek Hreik, South Beirut
where he was believed to be residing, collectively at least 42 times.99 Copies of these
documents were also provided to the muhktars of Al-Ghobeiry and Haret Hreik.
Inquiries however revealed that his mother had lived in the Al-Ghobeiry apartment
but that Mr Badreddine no longer came there.
88. Thirteen times between July 2011 and January 2012 the officials made
inquiries at and conducted surveillance at Mr Badreddine’s last known place of
employment, a jewellery store in Beirut. The manager, however, claimed never
to have met or worked with anyone having the name Mustafa Amine Badreddine.
Inquiries were also made of the mukhtar of Al-Ghobeiry, but like the manager of Mr
Badreddine’s former place of employment, the mukhtar denied having knowledge
of Mr Badreddine.

99 At his Haret Hreik apartment 15 times and 27 times at his mother’s Al-Ghobeiry apartment.
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Notification of indictment and other Tribunal documents
89. On 13 October 2011, Arabic copies of the indictment were posted in three
places: at the door of his mother’s locked apartment in Al-Ghobeiry; at the office of
the mukhtar of Al-Ghobeiry; and, in the presence of the mukhtar of Haret Hreik at
the entrance to his apartment residence in Haret Hreik.100
90. On 1 November 2011, copies in English and Arabic of the Trial Chamber’s
order scheduling the hearing for 11 November 2011 were posted on the entrance
doors of the Haret Hreik apartment, again in the presence of the mukhtar of Haret
Hreik, and at his mother’s residence in Al-Ghobeiry. A copy was also communicated
to the mukhtar of Al-Ghobeiry. On 25 November 2011, Arabic copies of the Head of
Defence Office’s decision of 2 November 2011 assigning counsel were posted at the
same addresses and copies were also provided to the mukhtars of Al-Ghobeiry and
Haret Hreik. On 2 December 2011, Mr Badreddine was served in the same manner,
with the Trial Chamber’s Interim Decision of 23 November 2011, the President’s
Statement of 11 August 2011, and copies of Rules 104 and 105 of the Tribunal’s
Rules of Procedure and Evidence. Copies were also provided to the mukhtars of AlGhobeiry and Haret Hreik.101
C.

Hussein Hassan Oneissi

91. Hussein Hassan Oneissi is a Lebanese citizen. The information available to
the Lebanese Prosecutor-General suggested that his last known residence was in
an apartment in Hadath, South Beirut and that his home village is Shahour, near
Tyr, Southern Lebanon, where he is registered in the civil register. Lebanese border
control records show that he has not exited Lebanon since his return from a visit
to Iran and Syria in July 2009. The Trial Chamber has received no information
suggesting that he has left Lebanon.

100 Detailed in the Lebanese Prosecutor-General’s October 2011 report.
101 As detailed in reports of the Lebanese Prosecutor-General dated 2 November, 29 November, and 5 December
2011.
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92. The information available to the Trial Chamber establishes that the Lebanese
authorities have searched for him, in numerous locations, between 1 July 2011
and mid-January 2012. The Trial Chamber is also satisfied that Mr Oneissi has
been notified of the charges in the indictment according to the requirements in the
Lebanese Code of Criminal Procedure and also according to the alternative manner
of informing him, under Rule 76 (E) by advertising the poster of the indictment in
the Lebanese media. Arabic copies of the indictment and other Tribunal documents
have been officially served on Mr Oneissi.
93. As in the cases of Mr Ayyash and Mr Badreddine, the Registrar of the Tribunal
provided the Lebanese Prosecutor-General, on 30 June 2011, with a copy of the
indictment and an international arrest warrant against Mr Oneissi. And, in the cases
of Mr Ayyash and Mr Badreddine, media reports in Lebanon that day named Mr
Oneissi as an accused person. The Prosecutor-General thereafter, on 1 July 2011,
commenced the process of investigation and ordered the circulation of the arrest
warrant.
94. From early July 2011 to mid-January 2012 Lebanese officials unsuccessfully
sought to find Mr Oneissi at least 37 times at five possible addresses of residence
in Beirut.102 They were informed that he had disappeared immediately after the
publication of his name in the media in connection with the indictment. Inquiries
of the mukhtars of the two localities where the residences are, drew blank, with the
mukhtar of one, Hadath, claiming no knowledge of either Mr Oneissi nor of having
made any administrative formalities in respect of him and the second mukhtar (of
Haret Hreik) declaring that Mr Oneissi was neither listed in his civil register nor
known to him.
95. Attempts were also made, in July 2011, to locate Mr Oneissi in Shahour where
Mr Oneissi’s mother has a house. The mukhtar informed the officials that Mr Oneissi
did not own a house there and had not been there for ten years and that his family
lived in Beirut. Further investigations in September, October, and November 2011
in the south of Lebanon also failed to reveal further positive information as to his
whereabouts.
102 At his Beirut apartment at Hadath 13 times, and 24 times at the other four addresses.
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96. In mid-July 2011, investigators visited Mr Oneissi’s last known place of
employment, a family carpet business in Tyr. The manager stated that he had not
seen Mr Oneissi since 2006. Further follow-up investigations (a total of eleven
visits) between September 2011 and January 2012 did not succeed in finding Mr
Oneissi there.
Notification of indictment and other Tribunal documents
97. While these investigative steps were ongoing, on 1 October 2011, an Arabic
copy of the indictment was posted in the office of the mukhtar of Shahour. Another
copy was posted on the same day at the entrance of the carpet store in Tyr. On 4
October 2011, in the presence of the mukhtar of Haret Hreik, the indictment was
affixed to the entrance of the apartment building in Hadath, where Mr Oneissi was
believed to live. On 9 October 2011, CCIS officials posted the indictment at the
office of the muhktar of Bourj-El-Barajneh, South Beirut.103
98. The following documents (in Arabic) were posted at the entrance to the Hadath
apartment: on 1 November 2011, the Trial Chamber’s order scheduling the hearing
for 11 November 2011 (copies were also provided to the mukhtars of Shahour and
Bourj-El-Barajneh), on 25 November 2011, the Head of Defence Office’s decision
assigning counsel (copies having been provided to the mukhtars of Haret Hreik and
Shahour the day before) and copies were communicated to the mukhtar of BourjEl-Barajneh, and, on 2 December 2011, the Trial Chamber’s Interim decision of 23
November 2011; the President’s Statement of 11 August 2011, and copies of Rules
104 and 105 of the Tribunal’s Rules of Procedure and Evidence. Copies of these
documents were also communicated to the mukhtars of Haret Hreik, Shahour and
Bourj-El-Barajneh.104

103 Detailed in the Lebanese Prosecutor-General’s October 2011 report.
104 As detailed in reports of the Lebanese Prosecutor-General dated 2 November, 29 November, and 5 December
2011.
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D.

Assad Hassan Sabra

99. Assad Hassan Sabra is a citizen of Lebanon. Information available to the
Lebanese Prosecutor-General suggested that his last known place of residence was
in an apartment in Hadath, South Beirut. He is, however, registered on the electoral
role in nearby Zqaq-El-Blat, also in South Beirut. The Lebanese officials also had
information suggesting that he may have resided at an apartment in Bourj-ElBarajneh, South Beirut. His parents live nearby in Haret Hreik, also in South Beirut.
100. The information available to the Trial Chamber establishes that the Lebanese
authorities have searched for him, in numerous locations, between 1 July 2011 and
mid-January 2012. Lebanese border control records do not reveal Mr Sabra ever
entering or leaving Lebanon. The Trial Chamber has information stating that Mr
Sabra has been notified of the charges in the indictment according to the formal
requirements in the Lebanese Code of Criminal Procedure and also under the
alternative manner of informing him, pursuant to Rule 76 (E) by advertising the
poster of the indictment in the Lebanese media. Arabic copies of some other Tribunal
documents have been officially served on him.
101. As in the cases of the other three Accused, on 30 June 2011 the Tribunal’s
Registrar provided the Lebanese Prosecutor-General with a copy of the indictment
and an international arrest warrant against Mr Sabra. Mr Sabra’s name was also
mentioned in media reports in Lebanon at that time as an accused person. The
Lebanese Prosecutor-General then initiated the process of investigation and, on 1
July 2011, ordered the circulation of the arrest warrant.
102. From early July 2011 onwards, officials unsuccessfully sought Mr Sabra
in South Beirut at his last known residence in Hadath, Beirut, and at his parents
residence in Haret Hreik, Beirut collectively 32 times between July 2011 and January
2012.105 They were informed that he had disappeared after his name was mentioned
in the media in connection with the indictment. An unsuccessful attempt was made
to find him at another family address in South Beirut, and officials sought him some
twelve times at another apartment in Bourj-El-Barajneh, South Beirut where he
105 At his Hadath apartment 7 times and at his parents’ Haret Hreik apartment 25 times.
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may have been living. The inquiries at family residences revealed that Mr Sabra
had not been there in some time, but more specifically in December 2011, inquiries
revealed that he had lived at his father’s residence at Haret Hreik “until a few months
previously”.106 Interviews were conducted with the mukhtars of Hadath, Bachoura,
Haret Hreik, Al-Ghobeiry, Zqaq-El-Blat, and Bourj-El-Barajneh, but none claimed
any knowledge of Mr Sabra.
Notification of indictment and other Tribunal documents
103. On 6 October 2011, while the attempts to secure Mr Sabra’s appearance
before the Tribunal were ongoing, an Arabic copy of the indictment was posted
in the office of the mukhtar of Zqaq-El-Blat. On 9 October 2011, after previously
failing five times to find him at the apartment in Bourj-El-Barajneh, South Beirut,
officials posted the indictment in the office of the Bourj-El-Barajneh mukhtar. On 10
October 2011, in the presence of the muhktar of Haret Hreik, an Arabic copy of the
indictment was affixed to the entrance door of his parents residence in Haret Hreik.107
104. On 1 November 2011, the Trial Chamber’s scheduling order was posted at his
parents’ residence in Haret Hreik (in the presence of the muhktar of Haret Hreik) ,
and, on 25 November 2011 the Head of Defence Office’s decision assigning counsel
was also posted there. On 2 December 2011, officials affixed to the entrance door of
his parents’ residence, the Trial Chamber’s Interim Decision of 23 November 2011,
the President’s Statement of 11 August 2011, and copies of Rules 104 and 105 of
the Tribunal’s Rules of Procedure and Evidence. Copies were also provided to the
mukhtars of Haret Hreik, the Zqaq-El-Blat, and Bourj-El-Barajneh.108

CONCLUSION
105. Article 22 of the Statute of the Tribunal and Rule 106 (A) mandate the Trial
Chamber commencing proceedings in absentia after “all reasonable steps” have been
106 Detailed in the Lebanese Prosecutor-General’s December 2011 report.
107 Detailed in the Lebanese Prosecutor-General’s October 2011 report.
108 As detailed in reports of the Lebanese Prosecutor-General dated 2 November, 29 November, and 5 December
2011.
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taken to secure the appearance of an accused before the Tribunal. All the evidence
available to the Trial Chamber suggests that the four Accused have not left Lebanon.
All attempts by the Lebanese authorities to date to apprehend them have failed. The
information available to the Trial Chamber suggests that neither Mr Ayyash, Mr
Badreddine, Mr Oneissi nor Mr Sabra have been seen at their last known places of
residence since at least June 2011 when their names were publicised in connection
with the indictment. Lebanon is geographically compact and has a very active and
independent media. The indictment of the four in connection with the events of 14
February 2005 and their biographical details and photographs – in both extensive
news reporting and in the form of an advertising poster - were widely publicised in
the Lebanese media in July, August and September 2011.
106. The evidence establishes that massive if not blanket coverage was given in
the Lebanese media both to the indictment itself and to connecting Mr Ayyash, Mr
Badreddine, Mr Oneissi and Mr Sabra with the indictment. In the totality of these
circumstances it is inconceivable that they could be unaware that they have been
indicted. Mr Ayyash, Mr Badreddine, Mr Oneissi and Mr Sabra have also each been
notified according to Lebanese criminal procedural law of the indictment and of
various Tribunal documents informing them of their rights to participate in the trial
without being physically present in the court room.
107. In respect of Salim Jamil Ayyash, the Trial Chamber has evidence of at least
46 unsuccessful attempts between early July 2011 and mid-January 2012 to find
him at his apartment, and at his family’s house in his family village. The evidence
suggests that he left his apartment sometime in 2011. He has not been to his former
place of employment, at a Civil Defence Centre in Beirut since at least July 2011.
His name and photograph and the fact that he has been indicted have been widely
publicised in Lebanon. The Trial Chamber can therefore only conclude that he has
absconded. The Trial Chamber is satisfied that all reasonable steps have been taken
to inform him of the charges and to secure his appearance before the Tribunal. A trial
in absentia may proceed.
108. Lebanese justice officials unsuccessfully sought Mustafa Amine Badreddine
between early July 2011 and mid-January 2012 at least 42 times at his apartment in
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Haret Hreik in Beirut and at his mother’s residence in Al-Ghobeiry, Beirut, but the
information received was that he had disappeared immediately after the publication
of his name in the media in connection with the indictment. Mr Badreddine was also
sought unsuccessfully at his work address in Beirut. His name and photograph and
the fact that he has been indicted have been widely publicised in Lebanon. The Trial
Chamber can therefore only conclude that he has absconded. The Trial Chamber is
satisfied that all reasonable steps have been taken to inform him of the charges and
to secure his appearance before the Tribunal. Accordingly a trial in absentia may
proceed.
109. Hussein Hassan Oneissi was sought by Lebanese officials from early July
2011 to mid-January 2012 at least 37 times at five possible addresses of residence
in Beirut, but they were informed that he had disappeared immediately after the
publication of his name in the media in connection with the indictment. Attempts
to locate him at his mother’s house in Shahour failed and eleven visits to his last
known workplace in Tyr did not find him. His name and photograph and the fact
that he has been indicted have been so widely publicised in Lebanon that the Trial
Chamber can only conclude that he has absconded. The Trial Chamber is satisfied
that all reasonable steps have been taken to inform him of the charges and to secure
his appearance before the Tribunal. Accordingly, the conditions to hold a trial in
absentia have been met.
110. From early July 2011 to January 2012 Lebanese officials unsuccessfully sought
Assad Hassan Sabra at his last known residence and at his parents residence in South
Beirut at least 32 times. They were informed that he had disappeared after his name
was mentioned in the media in connection with the indictment. Inquiries at family
residences in December 2011 revealed that he had lived at his father’s residence until
recently. His name and photograph and the fact that he has been indicted have been
widely publicised in Lebanon. The Trial Chamber can therefore only conclude that
he has absconded. The Trial Chamber is satisfied that all reasonable steps have been
taken to inform him of the charges and to secure his appearance before the Tribunal.
Accordingly a trial in absentia may proceed.
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111. The evidence establishes that none of the four Accused has been seen at his last
known place of residence since the indictment and arrest warrants were transmitted
to the Lebanese authorities on 30 June 2011 and their names were published in
the Lebanese media as possible accused persons in the case. The Trial Chamber
is therefore satisfied that Mr Ayyash, Mr Badreddine, Mr Oneissi and Mr Sabra
cannot be found and that each has absconded and does not wish to participate in a
trial despite being informed of the charges and the possible ways of participating
in the trial. The combination of these circumstances has allowed the Trial Chamber
to conclude that the requirements under Rule 106 (A) (iii) to hold proceedings in
absentia have been met.
The Prosecution’s request that the “Lebanese authorities” appear before
the Trial Chamber
112. The Trial Chamber turns to the Prosecution’s request to the Trial Chamber
to invite the Government of Lebanon109 to make submissions to the Trial Chamber
as to the steps taken to apprehend the four Accused in Lebanon, and to adjourn its
determination under Rule 106 pending receipt of answers to ten request for assistance
sent to the Lebanese Prosecutor-General on 11 November 2011.110 Noting that Article
15 (2) of the Agreement between the United Nations and Lebanon obliges Lebanon to
locate, serve process on, and to arrest the four Accused in Lebanon, the Prosecution
argued that the Lebanese authorities should have been requested to participate in
the hearing, held on 11 November 2011, to assist the Trial Chamber factually in
determining the application of Rule 106, and to respond to any outstanding issues
regarding the Prosecution’s requests for assistance.111
113. The Lebanese authorities, argued the Prosecution, could inform the Trial
Chamber as to what further steps could be “reasonable”. And, the Trial Chamber

could inform the Lebanese authorities that the notification (under Lebanese
109 Described by the Prosecution as “the Lebanese authorities”.
110 Transcript of hearing, 11 November 2011, pp. 39-42, 44-47; STL-1-01/I/TC, Prosecution’s Preliminary
Submission on Rule 106, 25 October 2011, paras 17, 19 (iii); Prosecution’s Supplementary Submissions in
Respect of Rule 106, 10 November 2011, paras 14, 17.
111 STL-1-01/I/TC, Prosecution’s Preliminary Submission on Rule 106, 25 October 2011, para. 17.
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law) to the four Accused of the indictments and arrest warrants was insufficient
to fulfil their international obligation to apprehend them.112
114. During the hearing, the Prosecution added that the Lebanese authorities could
outline the steps taken to locate and arrest the four Accused, and could expand upon
what the Lebanese Prosecutor-General had described as the nature of the “delicate and
sensitive political and security situation in Lebanon”113 and hence explain how this
affected apprehending the four Accused.114 The Defence Office made no submissions.
In its Interim decision of 23 November 2011, the Trial Chamber deferred a decision
pending its receiving and examining any answers from the Lebanese ProsecutorGeneral to the Prosecutor’s further requests for assistance of 11 November 2011.115
115. The Trial Chamber has considered whether it would be assisted by submissions
from the Lebanese Government on the issues raised by the Prosecution. However,
it is of the view that the information necessary to make a reasoned decision under
Rule 106 is contained in the material filed by the Prosecution, or submitted by the
Lebanese Prosecutor-General and the Tribunal’s Registrar. Additionally, to provide
context, it has supplemented these documents with material publicly available from
the United Nations. The combination of this information obviates the need to seek
further information directly from the Government of Lebanon.
116. The steps taken by the Lebanese Prosecutor-General to notify the four Accused
of the indictment and the numerous steps taken attempting to secure their appearance
before the Tribunal are carefully detailed in his six reports to the President of the
Tribunal and in his responses to the Prosecutor’s requests for assistance. These must,
however, be viewed within the totality of the political and security circumstances
prevailing in Lebanon. The Lebanese Prosecutor-General drew the attention of the
Prosecutor to what he described as the “delicate and sensitive political and security
112 STL-1-01/I/TC, Prosecution’s Supplementary Submissions in Respect of Rule 106, 10 November 2011.
113 STL-1-01/1/TC, Prosecution Submission of the Government of Lebanon’s Response to the Request for
Assistance of 7 October 2011, Confidential Annex A, 8 November 2011, para. 6 (referring to the Lebanese
Prosecutor-General’s response of 25 October 2011).
114 Transcript of hearing, 11 November 2011, pp. 20-24, 40-48.
115 STL-1-01/I/TC, Interim Decision under Rule 106 (proceedings in absentia), 23 November 2011, paras 11-12 –
and further submissions, if any, from the Prosecutor, the Defence Office, and the four Accused.
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situation in Lebanon”116 and informed the President of the Tribunal of the situation
confronting him, “I would like to draw your attention to the delicate and sensitive
security situation in Lebanon, and to the difficulties faced by the Lebanese authorities
in executing thousands of arrest warrants in absentia decades ago against persons
who have committed different crimes and who have been secretly moving from one
region to another. It is most likely that they are receiving help from their relatives
and others who share common political views or religious or regional affiliations”.117
117. In forming its conclusion that direct submissions from the Lebanese
Government would not assist its determination as to whether reasonable steps under

Rule 106 have been taken, the Trial Chamber has also been assisted by the
fourteen semi-annual reports of the Secretary-General of the United Nations
issued since 2004 on the implementation of Security Council Resolution
1559 (2004).118 These reports provide some additional context needed to
assist the Trial Chamber in understanding the difficulties facing the Lebanese
116 STL-1-01/I/TC, Prosecution Submission of the Government of Lebanon’s Response to the Request for
Assistance of 7 October 2011, Confidential Annex A, 8 November 2011, para. 6 (referring to the Lebanese
Prosecutor-General’s response of 25 October 2011). The Prosecution submitted in the hearing of 11 November
2011, that the Trial Chamber should hear evidence on the point (Transcript p.35) and before it made a finding
on what was meant by this (Transcript p. 41).
117 Letter from Lebanese Prosecutor-General to the President of the Tribunal, 7 September 2011, responding to the
President’s letter of 18 August 2011.
118 First semi-annual report of the Secretary-General to the Security Council on the implementation of resolution
1559 (2004), S/2005/272, 26 April 2005; Second semi-annual report of the Secretary-General to the Security
Council on the implementation of resolution 1559 (2004), S/2005/673, 26 October 2005; Third semi-annual
report of the Secretary-General to the Security Council on the implementation of Security Council resolution
1559 (2004), S/2006/248, 19 April 2006; Fourth semi-annual report of the Secretary-General to the Security
Council on the implementation of Security Council resolution 1559 (2004), S/2006/832, 19 October 2006; Fifth
semi-annual report of the Secretary-General on the implementation of Security Council resolution 1559 (2004),
S/2007/262, 7 May 2007; Sixth semi-annual Report of the Secretary-General on the implementation of Security
Council resolution 1559 (2004), S/2007/629, 24 October 2007; Seventh semi-annual report of the SecretaryGeneral on the implementation of Security Council resolution 1559 (2004), S/2008/264, 21 April 2008; Eighth
semi-annual report of the Secretary-General on the implementation of Security Council resolution 1559 (2004),
S/2008/654, 16 October 2008; Ninth semi-annual report of the Secretary-General on the implementation of
Security Council resolution 1559 (2004), S/2009/218, 24 April 2009; Tenth semi-annual report of the SecretaryGeneral on the implementation of Security Council resolution 1559 (2004), S/2009/542, 21 October 2009;
Eleventh semi-annual report of the Secretary-General on the implementation of Security Council resolution 1559
(2004), S/2010/193, 19 April 2010; Twelfth semi-annual report of the Secretary-General on the implementation
of Security Council resolution 1559 (2004), S/2010/538, 18 October 2010; Thirteenth semi-annual report
of the Secretary-General on the implementation of Security Council resolution 1559 (2004), 19 April 2011,
S/2011/258; Fourteenth semi-annual report of the Secretary-General on the implementation of Security Council
resolution 1559 (2004), S/2011/648, 19 October 2011.
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Prosecutor-General. In his reports the Secretary-General has described the
continuing tense political, territorial and security situation prevailing in
Lebanon.119 These reports have thus helped the Trial Chamber in gaining an
insight into the limitations inherent in what the Government of Lebanon could
add. Combining the information in the Secretary-General’s and Lebanese
Prosecutor-General’s reports compels the Trial Chamber to conclude that it
would not be assisted by direct submissions by the Government of Lebanon
as to whether “all reasonable steps” had been taken to secure the appearance
of the four Accused before the Tribunal.
Finding and conclusion on the Prosecution’s request to invite the Lebanese
Government
118. The Trial Chamber acknowledges the steps taken to date by the Lebanese
authorities and recognizes the challenges confronting the authorities in attempting
to apprehend the Mr Ayyash, Mr Badreddine, Mr Oneissi and Mr Sabra. In the
framework of the circumstances described in the reports and responses of the
Prosecutor-General, but additionally supplemented by the context provided by the
Secretary-General’s reports, the Trial Chamber is therefore not of the view that direct
submissions by the Lebanese Government would add anything needed to make its
decision under Rule 106. It therefore rejects the Prosecutor’s request.

119 For example, Fourteenth semi-annual report of the Secretary-General on the application of Resolution 1559
(2004), 19 October 2011, S/2011/648, para. 18.

57

In Absentia Decision TC

DISPOSITION
FOR THESE REASONS the Trial Chamber:
DECIDES, pursuant to Article 22 of the Statute of the Tribunal and Rule 106 of its
Rules of Procedure and Evidence, to proceed to try Salim Jamil Ayyash, Mustafa
Amine Badreddine, Hussein Hassan Oneissi and Assad Hassan Sabra in
absentia, and
REJECTS the Prosecution’s request to invite the Government of Lebanon to appear
before the Trial Chamber.
Done in English, Arabic and French, the English version being authoritative.
1 February 2012,
Leidschendam, The Netherlands.

Judge Robert Roth, Presiding

Judge Micheline Braidy

Judge David Re
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I.

BACKGROUND TO THE PROCEEDINGS

1.
CONSIDERING the Decision relating to the examination of the indictment
issued on 28 June 2011 by the Pre-Trial Judge confirming the indictment against Mr
Salim Jamil Ayyash, Mr Mustafa Amine Badreddine, Mr Hussein Hassan Oneissi
and Mr Assad Hassan Sabra (“Ayyash et al. case”);1
2.
CONSIDERING the Order of the Pre-Trial Judge dated 17 October 2011 to
seize the Trial Chamber pursuant to Rule 105 bis (A) of the Rules of Procedure and
Evidence (“Rules”) to determine whether to conduct proceedings in absentia;2
3.
CONSIDERING that on 1 February 2012, the Trial Chamber decided, in
accordance with Article 22 of the Statute of the Tribunal and Rule 106 of the Rules,
to initiate proceedings in absentia against Mr Salim Jamil Ayyash, Mr Mustafa
Amine Badreddine, Mr Hussein Hassan Oneissi and Mr Assad Hassan Sabra;3
4.
CONSIDERING that by official correspondence dated today the Pre-Trial
Judge has requested the Head of Defence Office in accordance with Rule 105 bis (B)
of the Rules to assign counsel to the accused who have failed to appoint one.
II.

FAILURE BY THE ACCUSED TO ELECT COUNSEL

5.
NOTING Article 22 (2) (c) of the Statute, Rule 105 bis (B) of the Rules and
Article 25 of the Directive on the Assignment of Defence Counsel (“the Directive”);
6.
CONSIDERING that, to date, none of the four accused in the Ayyash et al.
case has contacted the Head of Defence Office, either directly or indirectly, or has
requested him to assign counsel privately retained by them pursuant to Rule 58 (A)
of the Rules or to assign counsel to them pursuant to Rule 59 (A) of the Rules;

1

STL-11-01/I, Decision Relating to the Examination of the Indictment of 10 June 2011 Issued Against Mr Salim
Jamil Ayyash, Mr Mustafa Amine Badreddine, Mr Hussein Hassan Oneissi & Mr Assad Hassan Sabra, 28 June
2011.

2

STL-11-01/I, Order to Seize the Trial Chamber Pursuant to Rule 105 bis (A) of the Rules of Procedure and
Evidence in Order to Determine Whether to Initiate Proceedings in Absentia, 17 October 2011.

3

STL-11-01/I/TC, “Decision to hold trial in absentia”, 1 February 2012.
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7.
CONSIDERING that the Head of Defence Office therefore notes that none
of the accused has “designated a defence counsel of his or her own choosing, to be
remunerated either by the accused or, if the accused is proved to be indigent, by the
Tribunal” within the meaning of Article 22 (2) (b) of the Statute and thus concludes
that each of the accused in the Ayyash et al. case “refuses or fails to appoint a defence
counsel” within the meaning of Article 22 (2) (c) of the Statute;
8.
CONSIDERING that it therefore falls to the Head of Defence Office to
assign counsel for the four accused, who have failed to elect any themselves, for the
proceedings held in absentia pursuant to Rule 106 of the Rules, in accordance with
Rule 57 (D) (viii) of the Rules;
9.
CONSIDERING that pursuant to Article 18 (A) of the Directive, “[w]here
suspects or accused are jointly charged or tried pursuant to the same indictment, each
shall be entitled to have a separate counsel assigned”, the Head of Defence Office
shall therefore appoint for each of the accused his own counsel.
III.

ASSIGNMENT OF LEAD COUNSEL

10. CONSIDERING that only defence counsel who have been admitted to the
list of counsel provided for under Rule 59 (B) of the Rules may be assigned, and that
in order to be admitted to this list counsel must fulfil the requirements set forth in
Rule 59 (B) of the Rules.
11. CONSIDERING that, to date, 80 counsel have been admitted to the
aforementioned list as lead counsel and that it falls to the Head of Defence Office
to select from among those counsel four lead counsel to represent Mr Salim Jamil
Ayyash, Mr Mustafa Amine Badreddine, Mr Hussein Hassan Oneissi and Mr Assad
Hassan Sabra.
12. CONSIDERING that no provision of the Statute, the Rules or the Directive
provides that the lead counsel must fulfil requirements in addition to those mentioned
in Rule 59 (B) of the Rules in order to be able to be assigned to represent accused
tried in absentia.
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13. CONSIDERING that, therefore, the Head of Defence Office enjoys
discretionary power when called upon to assign lead counsel to represent accused
tried in absentia, such power deriving directly from the functions entrusted to him
and from the mandate of the Defence Office, namely to protect the rights of the
defence, in accordance with Article 13 of the Statute.
14. CONSIDERING that the Head of Defence Office has nevertheless deemed it
appropriate to consider the following criteria when exercising this power in order to
be satisfied that the accused tried in absentia receive effective legal representation
of the highest standard:
1) Availability of counsel to represent accused as soon as they are appointed and
for the duration of the proceedings;
2) Agreement by counsel to represent an accused in a trial in absentia;
3) Possession of relevant experience before international tribunals and/or before
national courts in complex or terrorist cases;
4) Registration as a practising lawyer for at least 18 years;
5) Possession of the following linguistic skills: the ability to understand and
speak two of the three official languages of the Tribunal.
15. CONSIDERING that the Head of Defence Office has also taken into account
the interviews that the counsel have had with the admission panel within the ambit
of Rule 59 (C) of the Rules.
16. CONSIDERING that, consequently, the Head of Defence Office wishes to
assign the four counsel mentioned hereafter to represent as lead counsel Mr Salim
Jamil Ayyash, Mr Mustafa Amine Badreddine, Mr Hussein Hassan Oneissi and Mr
Assad Hassan Sabra respectively:
Mr Eugene O’Sullivan, who is admitted to the Law Society of British Columbia
(Canada) and is admitted to the list of counsel referred to in Rule 59 (B) of the Rules;
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Mr Antoine Korkmaz, who is admitted to the Paris Bar (France) and is admitted to
the list of counsel referred to in Rule 59 (B) of the Rules;
Mr Vincent Courcelle-Labrousse, who is admitted to the Paris Bar (France) and is
admitted to the list of counsel referred to in Rule 59 (B) of the Rules;
Mr David Young, who is admitted to the Bar of England and Wales (United Kingdom)
and is admitted to the list of counsel referred to in Rule 59 (B) of the Rules.
IV.

ASSIGNMENT OF CO-COUNSEL

17. CONSIDERING that pursuant to Article 25 of the Directive “[w]here the
Chamber determines to conduct proceedings in the absence of the accused, in
accordance with Rule 106 of the Rules, and the accused refuses or fails to elect
defence counsel of his own choosing, the Head of the Defence Office, with a view
to ensuring full representation of the interest and rights of the accused, shall assign
defence counsel and any necessary persons assisting counsel in accordance with
Article 22 above.”
18. CONSIDERING that, having regard to the assignment of co-counsel
representing accused present at their trial, Rule 57 (D) (v) of the Rules provides
that it falls to the Head of Defence Office to: “upon the request of lead counsel or,
where the interests of justice so demand, assign to a suspect or accused who has been
assigned a defence counsel of his choosing, one or more co-counsel from the list of
defence counsel referred to in Rule 59 (B)”.
19. CONSIDERING that it appears to be in accordance with proper administration
of justice to apply these same principles to the assignment of co-counsel for in
absentia proceedings and that they thus be appointed “upon the request of lead
counsel” or “where the interests of justice so demand”.
20. CONSIDERING that the Head of Defence Office considers, in view of the
nature and complexity of the proceedings beginning before the Tribunal in the
Ayyash et al. case, that the interests of justice require that the lead counsel assigned
to represent accused in this case be assisted by co-counsel.
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21. CONSIDERING, in addition, that the aforementioned lead counsel have
informed the Head of Defence Office that, should they be assigned as lead counsel,
they would like to request that the counsel whose names they have given to the Head
of Defence Office be appointed as co-counsel.
22. CONSIDERING that it falls to the Head of Defence Office to ensure that the
co-counsel he assigns have been admitted to the list of counsel referred to in Rule
59 (B) of the Rules.
23. CONSIDERING that the Head of Defence Office has considered it necessary
to also take into account the following criteria when assigning co-counsel:
1) Availability of counsel to represent accused as soon as they have been
designated and for the duration of the proceedings;
2) Agreement by counsel to represent an accused in a trial in absentia;
3) Possession of linguistic skills which, combined with those of the lead counsel,
allow for expeditious and fair proceedings in accordance with Rule 59 (D) of
the Rules.
24. CONSIDERING that, consequently, the Head of Defence Office wishes to
assign the four counsel mentioned hereafter to represent as co-counsel Mr Salim
Jamil Ayyash, Mr Mustafa Amine Badreddine, Mr Hussein Hassan Oneissi and Mr
Assad Hassan Sabra respectively:
Mr Emile Aoun, who is admitted to the Beirut Bar (Lebanon) and is admitted to the
list of counsel referred to in Rule 59 (B) of the Rules;
Mr John Jones, who is admitted to the Bar of England and Wales (United Kingdom)
and is admitted to the list of counsel referred to in Rule 59 (B) of the Rules;
Mr Yasser Hassan, who is admitted to the Egyptian Bar and is admitted to the list of
counsel referred to in Rule 59 (B) of the Rules;

68

Assignment of Counsel

Dr Guénaël Mettraux, who is authorised to practise before the International Criminal
Court and the International Criminal Tribunal for the former Yugoslavia and is
admitted to the list of counsel referred to in Rule 59 (B) of the Rules.
V.

ABSENCE OF CONFLICT OF INTERESTS

25. CONSIDERING that the Head of Defence Office considers that it falls to him
to verify that the assignment of the counsel he wishes to appoint is not likely to create
a conflict of interests within the meaning of Article 4 of the Code of Professional
Conduct for Counsel Appearing Before the Tribunal.
26. CONSIDERING that, given the information he has been provided with to
date, the Head of Defence Office considers that such will not be the case regarding
the assignment of the aforementioned counsel.
27.

FOR THESE REASONS, the Head of Defence Office:

DECIDES to assign Mr Eugene O’Sullivan as lead counsel for Mr Salim Jamil
Ayyash, Mr Antoine Korkmaz as lead counsel for Mr Mustafa Amine Badreddine,
Mr Vincent Courcelle-Labrousse as lead counsel for Mr Hussein Hassan Oneissi and
Mr David Young as lead counsel for Mr Assad Hassan Sabra;
DECIDES, because the interests of justice so require and upon request of the lead
counsels, to assign Mr Emile Aoun as co-counsel for Mr Salim Jamil Ayyash, Mr
John Jones as co-counsel for Mr Mustafa Amine Badreddine, Mr Yasser Hassan as
co-counsel for Mr Hussein Hassan Oneissi and Dr Guenael Mettraux as co-counsel
for Hassan Mr Assad Sabra.
Done in French, Arabic and English, the French text being authoritative.

François Roux
Head of Defence Office
Done in Beirut, 2 February 2012.
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1.
Pursuant to Rule 68 (G) and Rule 71 (A) (ii) of the Rules of Procedure and
Evidence (the “Rules”) of the Tribunal, the Pre-Trial Judge respectfully submits to
the Appeals Chamber the preliminary questions presented below. These questions
are intended to solicit the clarification of the applicable law which the Pre-Trial
Judge requires in order to examine and rule on the Prosecutor’s request to amend the
indictment in the case of Ayyash et al., filed on 8 February 2012 (the “Prosecution
Request to Amend the Indictment”).1
I.

Procedural History

2.
On 17 January 2011, the Prosecutor seised the Pre-Trial Judge with a
request under Rule 68 of the Rules to confirm an indictment including counts of
terrorism, homicide and conspiracy against four suspects related to the attack against
former Lebanese Prime Minister Rafiq Hariri and others on 14 February 2005 (the
“Indictment”).2 Amended versions of the Indictment were filed on 11 March, 6 May,
and 10 June 2011 (the “Indictment of 10 June 2011”).3
3.
On 21 January 2011, the Pre-Trial Judge submitted 15 preliminary questions
of law to the Appeals Chamber pursuant to Rule 68 (G) of the Rules relating to the
offences charged, the modes of responsibility, as well as cumulative charging and
plurality of offences covered in the Indictment.4
4.
On 16 February 2011, the Appeals Chamber rendered an Interlocutory Decision
on the Applicable Law, clarifying the applicable law relevant to the Indictment (the
“Decision of 16 February 2011”).5
1

STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/PTJ, Prosecution Request for Leave to Amend
the Indictment Pursuant to Rule 71 (A) (ii), Submission of an Amended Indictment, and Related Prosecution
Applications, 8 February 2012.

2

STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/I/PTJ, Indictment, 17 January 2011.

3

STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/I/PTJ, Indictment, 10 June 2011.

4

STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/I, Order on Preliminary Questions Addressed to the
Judges of the Appeals Chamber Pursuant to Rule 68, Paragraph (G) of the Rules of Procedure and Evidence,
21 January 2011.

5

STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/I, Interlocutory Decision on the Applicable Law:
Terrorism, Conspiracy, Homicide, Perpetration, Cumulative Charging, 16 February 2011.
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5.
On 28 June 2011, the Pre-Trial Judge issued a decision relating to the
examination of the Indictment of 10 June 2011 and confirmed charges against the
four accused with counts of terrorism, homicide, and conspiracy, among others.6
6.
On 8 February 2012, the Pre-Trial Judge received the Prosecution Request to
Amend the Indictment. This request raises questions relating to the applicable law
that could not have been submitted to the Appeals Chamber at an earlier stage and
consequently were not addressed in the Decision of 16 February 2011.
II.

Preliminary Observations

7.
The Pre-Trial Judges observes that the Prosecution Request to Amend the
Indictment is based on Rule 71 (A) (ii) of the Rules, requiring leave from the PreTrial Judge.
8.
The rationale behind preliminary questions provided for by Rule 68 (G) of the
Rules regarding the submission of an indictment by the Prosecution is, in the words
of the Appeals Chamber, “to clarify in advance the law to be applied by the Pre-Trial
Judge and the Trial Chamber, thereby expediting the justice process”.7 This requires
the Tribunal, having reference to Articles 21 and 28 of the Statute of the Tribunal
(the “Statute”), “to avoid unreasonable delay in its proceedings and to adopt rules
of procedure and evidence ‘with a view to ensuring a fair and expeditious trial’”.8
The rationale is the same in this case – for granting leave to amend an indictment
pursuant to Rule 71 (A) (ii) of the Rules – as it is for the procedure of confirmation
of an indictment pursuant to Rule 68 of the Rules. Both situations involve charging
a person – a suspect, pursuant to Rule 68 of the Rules, or an accused, pursuant to
Rule 71 of the Rules – with counts, whether new or additional. The congruent spirit

6

STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/I, Decision Relating to the Examination of the Indictment
of 10 June 2011 Issued against Mr Salim Jamil Ayyash, Mr Mustafa Amine Badreddine, Mr Hussein Hassan
Oneissi & Mr Assad Hassan Sabra, 28 June 2011.

7

Decision of 16 February 2011, para. 7.

8

Ibid., referring to Article 21 (4) and Article 28 (2) of the Statute.
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and purpose of both rules requires that the Pre-Trial Judge be satisfied that there is
prima facie evidence in support of each of the proposed counts.9
9.
The Pre-Trial Judge therefore considers that the submission of preliminary
questions to the Appeals Chamber at this stage of the proceedings not only has a valid
legal basis in the Rules, but is indispensable for ensuring a fair and expeditious trial
which is guided by the interests of justice and general principles of law. When seised
of a request for an amendment to an indictment which includes a new charge for a
crime, and in the absence of a clearly defined interpretation of the applicable law of
the Tribunal for this crime, answers to such preliminary questions are necessary in
order to ensure compliance of the proceedings with the interests of justice.
III.

The Offence

10. In the Prosecution Request to Amend the Indictment, the Prosecution adds
a new count of criminal association pursuant to Article 3 (1) (a) of the Statute and
Articles 188, 212, 213, and 335 of the Lebanese Criminal Code. This count raises
questions on the interpretation of the applicable law which were not addressed in the
Decision of 16 February 2011.
11. The Pre-Trial Judge is mindful of the Appeals Chamber’s incidental reference
to the crime of criminal association under Article 335 of the Lebanese Criminal
Code in the Decision of 16 February 2011. First, the Appeals Chamber distinguished
the crime of conspiracy from criminal association which, in its view, is a more
“inclusive” criminal agreement.10 Second, the Appeals Chamber held that, whenever
an agreement lacks the specific aim of being directed against the security of a State
(which is the specific aim required for the crime of conspiracy), it may still be
“characterised as a ‘criminal association’ under Article 335 of the Lebanese Criminal
Code”.11 However, since it was not called on to do so, the Appeals Chamber did not
clarify the elements of the crime of criminal association.

9

Rule 68 (F) and (I) and Rule 71 (B) of the Rules, respectively.

10 Decision of 16 February 2011, para. 193.
11 Id., at para. 197.
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12. Article 2 of the Statute provides that substantive Lebanese criminal law must
be applied to the crimes prosecuted before the Tribunal, subject to the provisions
of the Statute. The relevant Lebanese law for criminal association is set out in
Article 335 of the Lebanese Criminal Code, which reads:
If two or more persons establish an association or enter into a written or oral
agreement to commit felonies against persons or property, or to undermine the
authority of the State, its prestige or its civil, military, financial or economic
institutions, they shall be punishable by fixed‐term hard labour. The term of
this penalty shall be not less than 10 years if the offenders’ acts were directed
against the lives of other persons or those of employees of public institutions
and administrations.
However, any person who reveals the existence of an association or agreement
and divulges such information as he possesses regarding the other offenders
shall be exempt from punishment.

13. The Pre-Trial Judge notes that in the Decision of 16 February 2011, the
Appeals Chamber offered an interpretation of various provisions of Lebanese law
in accordance with and in the light of international law, thereby adhering to “the
principle that one should construe the national legislation of a State in such a manner
as to align it as much as possible to international legal standards binding upon the
State”.12 It added that the Tribunal’s application and interpretation of Lebanese
law may depart from that of Lebanese domestic courts “under certain conditions:
when such interpretation or application appears to be unreasonable, or may result
in a manifest injustice, or is not consonant with international principles and rules
binding upon Lebanon”.13
14. In light of the foregoing, the Pre-Trial Judge respectfully requests the Appeals
Chamber to clarify the constituate elements of the crime of criminal association to
be applied by the Tribunal. In particular, the Pre-Trial Judge seeks clarification of the
following issues: (i) the actus reus and mens rea of the crime; (ii) the particularities
of the required criminal agreement; and (iii) whether and, if so, to what extent, the

12 Id., at para. 41.
13 Id., at para. 39 [footnotes omitted].
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identification of all of the participants in the criminal agreement is necessary for the
crime to be made out.
15. Moreover, the Pre-Trial Judge considers that it would be appropriate for
the Appeals Chamber to pronounce on the difference between the elements of
the crime of conspiracy, as interpreted by the Appeals Chamber in the Decision
of 16 February 2011, and those of criminal association.14 Notably, this involves
clarification of the difference between a crime being directed “against the security of
a State”, which is required for conspiracy, and a crime undermining “the authority of
the State, its prestige or its civil, military, financial or economic institutions”, which
is required for criminal association.15 In addition, the futher question arises as to
which felonies are covered under Article 335 of the Lebanese Criminal Code.
16. Finally, the Pre-Trial Judge seeks clarification from the Appeals Chamber as
to whether the two crimes of conspiracy and criminal association may permissibly
be cumulatively charged or not. More specifically, is it permissible to charge
cumulatively an individual with conspiring to commit a terrorist act and the crime of
criminal association with the aim of committing one or more terrorist acts, based on
the same underlying conduct?
FOR THESE REASONS,
PURSUANT TO Rule 68, paragraph (G), and Rule 71, paragraph (A) (ii) of the
Rules,
THE PRE-TRIAL JUDGE respectfully submits to the Appeals Chamber the
following preliminary questions on the interpretation of the notion of criminal
association applicable to the Tribunal:
a) What are the constituent elements (actus reus and mens rea) of the crime of
criminal association?
b) What are the particularities of the required criminal agreement for the crime
14 Id., at paras 189 to 203.
15 Id., at para. 197.
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of criminal association? Is the identification of all of the participants in the
criminal agreement necessary for the crime to be made out and, if so, to what
extent?
c) With regard to the relationship between the crime of criminal association and
that of conspiracy:
i) What distinguishes criminal association from conspiracy? In particular,
what is the difference between an illicit association directed “against the
security of a State” and one directed at undermining “the authority of the
State, its prestige or its civil, military, financial or economic institutions”?
ii) Which felonies are covered under Article 335 of the Lebanese Criminal
Code?
iii) Can the crimes of criminal association and conspiracy permissibly be
charged cumulatively? More particularly, can an individual permissibly be
charged cumulatively with conspiring to commit a terrorist act and the
crime of criminal association with the aim of committing a terrorist act,
based on the same underlying conduct?
Done in Arabic, English and French, the English version being authoritative.
Leidschendam, 2 March 2012.

Daniel Fransen
Pre-Trial Judge
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HEADNOTE1
In April 2009 Mr Jamil El Sayed was released after having spent almost three and
half a years in custody on suspicion of involvement in the killing of former Lebanese
Prime Minister Rafiq Hariri and others. He was never charged with a crime. After
his release, Mr El Sayed turned to the Special Tribunal for Lebanon requesting
access to evidence in relation to his detention in order to prosecute those responsible
for it. By decisions of the Pre-Trial Judge and the Appeals Chamber of the Tribunal,
the Tribunal’s Prosecutor, who is in possession of the evidentiary material, has been
ordered to disclose to Mr El Sayed a number of documents, albeit with limitations
and restrictions required to protect the safety of victims and witnesses, the protection
of ongoing investigations and in the interests of national and international security.
The Pre-Trial Judge on 20 February 2012 rejected a request by the Prosecutor to
redact or withhold disclosure of documents which according to the Prosecutor were
irrelevant or of a duplicative nature, and ordered the Prosecutor to disclose the
documents. The Prosecutor appealed to the Appeals Chamber against this decision
(“Impugned Decision”).
The Appeals Chamber first clarifies that its decision concerns only a limited number
of documents dealt with in the Impugned Decision. Documents which have already
been disclosed or dealt with in previous decisions are outside the scope of the appeal.
Mr El Sayed claims that the appeal is inadmissible because (i) the Prosecutor had
failed to obtain certification from the Pre-Trial Judge as required by the Rules of
Procedure and Evidence, and (ii) the matters have been dealt with finally by the
Pre-Trial Judge in his decision of 12 May 2011 so that the appeal is barred by
res judicata. The Appeals Chamber holds that the Impugned Decision “potentially deals
finally” with Mr El Sayed’s application, and therefore no certification of the appeal was
required. The Appeals Chamber furthermore considers that the Pre-Trial Judge’s decision
of 12 May 2011 lacks certainty as to what precisely was decided on the criterion of

relevance. Consequently, the Appeals Chamber finds that this decision cannot be
1

This Headnote does not constitute part of the decision of the Appeals Chamber. It has been prepared for the
convenience of the reader, who might find it useful to have an overview of the decision. Only the text of the
decision itself is authoritative.
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considered as final so as to give rise to res judicata and bar the appeal. Thus, it declares
the appeal admissible.
On the merits of the case, the Prosecutor argues that he is entitled not to disclose irrelevant
and/or duplicative documents. He also claims that he was not given an opportunity to include
further redactions before disclosure.
Concerning the arguments raised with respect to relevance, the Chamber decides that only
documents that may assist in explaining why Mr El Sayed was kept in detention—or why
he should not have been kept in detention—are relevant. It concludes that the Prosecutor is
entitled to apply this objective criterion whenever the question of disclosure of a document
arises. The Pre-Trial Judge erred in denying non-disclosure/redactions of documents that
are not relevant. With respect to duplicative documents, the Appeals Chamber decides that
a duplicate is an exact copy of a previously disclosed document. Only such exact replicas
can be withheld from disclosure. As regards the allegation that the Pre-Trial Judge ordered
disclosure of documents without further redactions, the Appeals Chamber holds that the
Impugned Decision read as a whole makes clear that the Pre-Trial Judge permitted further
redactions for the protection of victims and witness and other reasons. The Pre-Trial Judge
did not err in this respect.
The Appeals Chamber directs the Prosecutor to execute the disclosure process in the light of
its decision and also reinforces the need for expedition in the disclosure process.
Finally, Mr El Sayed requests sanction of the Prosecutor for misconduct and contempt. The
Appeals Chamber concludes that there is no justification for such sanctions.
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INTRODUCTION
1.
In proceedings concerning a request by Mr Jamil El Sayed for disclosure of
documents in the Prosecutor’s custody, the Pre-Trial Judge on 20 February 2012
rejected a request by the Prosecutor to redact or withhold disclosure of documents
that the Prosecutor considered irrelevant or duplicative to Mr El Sayed’s claims,
and ordered the Prosecutor to disclose the documents in question.2 On 29 February
2012, the Prosecutor filed a partial appeal before the Appeals Chamber against the
Pre-Trial Judge’s Order of 20 February 2012 (“Impugned Decision”).3 We allow the
Prosecutor’s appeal in part.

SUBMISSIONS OF THE PARTIES
2.

In the Appeal, the Prosecutor requests the Appeals Chamber to:
a)

reverse the Impugned Decision in part;

b) authorize him to consider “relevance” in determining what documents are
to be disclosed;
c)

authorize the non-disclosure of duplicative documents;

d) refer the case back to the Pre-Trial Judge for consideration of Mr El
Sayed’s application for disclosure according to these principles; and
e)

suspend the disclosure order in the Impugned Decision.4

3.
The Prosecutor argues that, contrary to the Impugned Decision, neither the
Pre-Trial Judge’s decision of 12 May 2011 on disclosure5 nor the Appeals Chamber’s
2

STL, In re: Application of El Sayed, Case No. CH/PTJ/2012/01, Order Relating to the Submissions of the
Prosecutor filed on 8, 15 and 28 November 2011, 12 and 30 December 2011 and 15 February 2012 and to the
Observations from Mr El Sayed of 11 January 2012, 20 February 2012.

3

STL, In re: Application of El Sayed, Case No. OTP/AC/2012/01, Prosecution’s Partial Appeal of the Pre-Trial
Judge’s Order of 20 February 2012 and Request for Suspensive Effect Pending Appeal, 29 February 2012 (filed
confidentially and ex parte with a public redacted version) (“Appeal”).

4

Appeal, paras 24-25.

5

STL, In re: Application of El Sayed, Case No. CH/PTJ/2011/08, Decision on the Disclosure of Materials from
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decision of 7 October 20116 ordered disclosure of documents that the Prosecutor
deemed to be irrelevant.7 He asserts that the Impugned Decision deals finally with
documents that are irrelevant or duplicative.8 He claims that the Impugned Decision
requires him to disclose those documents without any further redactions that may
be necessary for the safeguarding of victims and witnesses and other important
protected values.9
4.
The Appeals Chamber held a judicial conference on 1 March 2012. Counsel
for the Prosecutor and the Head of Defence Office were present, while Mr El Sayed’s
counsel participated by telephone.
5.
On 2 March 2012, the Appeals Chamber issued a Scheduling Order directing
the Parties to file further submissions.10 In his Response to the Appeal,11 filed in
compliance with the Scheduling Order on that same day, Mr El Sayed requests that:
a)

the Appeal be declared procedurally inadmissible;

b) the Appeal be declared ill-founded;
c)

the Pre-Trial Judge’s decision be confirmed; and

d) the Prosecution’s request for suspension be rejected.12

the Criminal File of Mr El Sayed, 12 May 2011 (“12 May 2011 Decision”).
6

In re: Application of El Sayed, Case No. CH/AC/2011/02, Order Allowing in Part and Dismissing in Part the
Appeal by the Prosecutor Against the Pre-Trial Judge’s Decision of 2 September 2011 and Ordering Disclosure
of Documents, 7 October 2011 (“7 October 2011 Decision”).

7

Appeal, para. 3.

8

Ibid.

9

Appeal, para. 5.

10 STL, In re: Application of El Sayed, Case No. CH/AC/2012/01, Scheduling Order, 2 March 2012 (“Scheduling
Order”).
11 STL, In re: Application of El Sayed, Case No. OTP/AC/2012/01, Reply to “Prosecution’s Partial Appeal of the
Pre-Trial Judge’s Order of 20 February 2012 and Request for Suspensive Effect Pending Appeal” and Objection
to the Request for Suspension, 2 March 2012 (“Response”).
12 Response, p. 5.
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6.
Mr El Sayed argues that these questions have already been finally decided by
the Pre-Trial Judge in his 12 May 2011 Decision, and that therefore the Prosecutor is
not entitled to raise these issues again (res judicata). He also seeks a determination
that “the Prosecutor does not fulfil the necessary conditions to act in the present case,
pursuant to Rule 60 [the Rule governing misconduct of counsel]” of the Tribunal’s
Rules of Procedure and Evidence (“Rules”), meaning that the Prosecutor has been
guilty of misconduct and is no longer eligible to appear before the Tribunal.13
7.
On 5 March 2012, the Prosecutor filed a further submission14 and on 7 March
2012, Mr El Sayed filed a Reply.15
8.
On 27 March 2012, the Chamber ordered suspension of the Pre-Trial Judge’s
Impugned Decision, pending final determination of the Appeal.16

SCOPE OF THE APPEAL
9.
The Appeal is against the Pre-Trial Judge’s decision to disclose documents
which the Prosecutor claims are irrelevant or duplicative. The Parties did not
clarify the precise scope of the Appeal by identifying specifically the documents to
which it refers. Irrelevance and duplication may be arguments raised with respect
to a multitude of documents, many of which would not be the subject of these
proceedings. Therefore, in order to define the scope of the Appeal, we must exclude
those documents that fall outside of it.
10. We first determine that all documents already disclosed to Mr El Sayed are
not covered by the present Appeal. Similarly, documents whose status is determined

13 Ibid., referring to Rule 60(A)(iii) of the Rules.
14 STL, In re: Application of El Sayed, Case No. OTP/AC/2012/01, Prosecution Filing in Compliance with the
Scheduling Order of 2 March 2012 and Related Submissions, 5 March 2012 (“Prosecution Filing of 5 March
2012”).
15 STL, In re: Application of El Sayed, Case No. OTP/AC/2012/01, Reply by General Jamil El Sayed to
“Prosecution Filing in Compliance with the Scheduling Order of 2 March 2012 and Related Submissions”
pursuant to the Scheduling Order of 2 March 2012, 7 March 2012 (“Reply”).
16 STL, In re: Application of El Sayed, Case No. OTP/AC/2012/02, Order on Prosecution’s Request for Suspensive
Effect of the Pre-Trial Judge’s Order of 20 February 2012, 27 March 2012.
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by our decisions of 19 July 201117 and 7 October 2011 are also outside the scope
of this Appeal. In accordance with the directions given in the latter decision, these
documents should have already been disclosed to Mr El Sayed. If such disclosure
has not yet taken place, it should be carried out without delay.
11. This Appeal must be seen in the context of the six submissions made by the
Prosecutor to the Pre-Trial Judge and addressed in the Impugned Decision: they are
dated (i) 8 November 2011;18 (ii) 15 November 2011;19 (iii) 28 November 2011;20
(iv) 12 December 2011;21 (v) 30 December 2011;22 and (vi) 15 February 2012.23 The
scope of the Appeal is therefore limited to the documents referred to in these six
submissions and which the Pre-Trial Judge ordered to be disclosed to Mr El Sayed.
12. However, only two of the six aforementioned submissions raise the argument
of irrelevance or duplication.24 In the submissions of 30 December 2011 and
17 STL, In re: Application of El Sayed, Case No. CH/AC/2011/01, Decision on Partial Appeal by Mr. El Sayed of
Pre-Trial Judge’s Decision of 12 May 2011, 19 July 2011 (“19 July 2011 Decision”).
18 STL, In re: Application of El Sayed, Case No. CH/PTJ/2011/19, Prosecution’s Submission Following the PreTrial Judge’s Decision Relating to Mr El Sayed’s Observations of 17 August 2011 Concerning the Enforcement
of the Decision of 12 May 2011, 8 November 2011.
19 STL, In re: Application of El Sayed, Case No. CH/PTJ/2011/17, Prosecution’s Submission Following the PreTrial Judge’s Order of Enforcement of the Appeals Chamber Decision of 19 July 2011, 15 November 2011.
20 STL, In re: Application of El Sayed, Case No. CH/PTJ/2011/08, Prosecution’s Further Submission of Translated
Documents Following the Pre-Trial Judge’s 12 May 2011 Decision, 28 November 2011.
21 STL, In re: Application of El Sayed, Case No. CH/PTJ/2011/08, Prosecution’s Submission of Translated
Documents Following the Pre-Trial Judge’s 12 May 2011 Decision, 12 December 2011.
22 STL, In re: Application of El Sayed, Case No. CH/PTJ/2011/18, Prosecution’s Submission in Compliance with
the Pre-Trial Judge’s Scheduling Order of 21 October 2011, 30 December 2011.
23 STL, In re: Application of El Sayed, Case No. OTP/PTJ/2012/01, Prosecution’s Submission of Documents
Following the Pre-Trial Judge’s Decision of 1 November 2011, 15 February 2012.
24 In the submission of 8 November 2011 the Prosecutor responded to a request by the Pre-Trial Judge in a
decision of 1 November 2011 to clarify the status of a number of documents within a certain period of time,
asked that he prepare a detailed inventory of the documents disclosed to the Applicant and to his counsel and
that he draw up a report relating to the fulfilment of his obligations. In the submission of 15 November 2011,
the Prosecutor responded to an order of the Pre-Trial Judge dated 17 October 2011 on the enforcement of the
Appeals Chamber’s Decision of 19 July 2011 concerning documents potentially falling under Rule 111 of the
Rules and if so not to be disclosed. There was no reference to the question of non-disclosure based on irrelevance
or repetition. In the submissions of 28 November 2011 and 12 December 2011, the Prosecutor filed a number
of translated documents with suggested redactions. In the submission of 30 December 2011, the Prosecutor
dealt with the Pre-Trial Judge’s Order of 17 October 2011 for Enforcement of the Appeals Chamber Decision
of 19 July 2011 and the Scheduling Order of 21 October 2011 on the implementation of the Appeals Chamber
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15 February 2012, the Prosecutor requested the Pre-Trial Judge to authorize nondisclosure of certain statements or redaction of information contained in them,
because of their repetitive nature or because they had no connection to Mr El Sayed
or to the Hariri attack and were therefore irrelevant. In our view, only the documents
listed in those two submissions and claimed to be irrelevant or duplicative fall
within the scope of this Appeal. In all other respects, the Impugned Decision stands
unchallenged.

ADMISSIBILITY OF THE APPEAL
13. Mr El Sayed argues that the Appeal is inadmissible for lack of certification.25
He claims that the Appeal is also inadmissible because the Prosecutor failed to
appeal in time against the Pre-Trial Judge’s 12 May 2011 Decision, and that therefore
the Prosecutor waived his right of appeal. He submits that an appeal against the
12 May 2011 Decision is barred by the principle of res judicata.26
I.

Whether the appeal needed to be certified

14. Mr El Sayed contends that the Appeal is inadmissible because the Prosecutor
failed to request certification from the Pre-Trial Judge under Rule 126(C) of the
Rules.27 The Prosecutor on the other hand asserts that he can bring the Appeal
Decision of 7 October 2011 on risk assessment relating to witnesses whose statements should be disclosed to
Mr El Sayed. Following a risk assessment, the Prosecutor proposed non-disclosure of statements where the
risk with regard to a witness is described as “high” or “very high”. Furthermore, the Prosecutor identified a
number of statements which he found should not be disclosed because the information therein is repetitive or
has no connection with Mr El Sayed or with the attack against Mr Hariri and should therefore not be considered
to form a part of Mr El Sayed’s “criminal file”. In addition, the Prosecutor proposed complete redaction of
witness statements which do not refer to Mr El Sayed or the attack against Mr Hariri. Furthermore, redaction
of names of investigators was proposed. In the submission dated 15 February 2012 the Prosecutor requested
approval of redactions in some documents and mentioned a witness statement related to the investigation that
should not be disclosed and referred to future redactions when a risk assessment would be carried out. None
of the submissions of of 8 November 2011, 30 December 2011 and 15 February 2012 touched upon the issues
of irrelevance or repetition. The Prosecutor also requested in the submissions of 30 December 2011 and 15
February 2012 non-disclosure of statements from witnesses incurring risks described as “high” or “very high”.
This did not deal with the matters of irrelevance or repetition and therefore falls outside of the appeal.
25 Response, para. 2.
26 Response, paras 8-14; Reply, para. 20.
27 Response, para. 2. According to Rule 126(C) of the Rules, “[d]ecisions on all motions under this rule are without
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without certification. He submits that the Impugned Decision orders him to disclose
documents and that this decision is one that “potentially deals finally with” parts
of Mr El Sayed’s request for disclosure, namely with regard to documents deemed
irrelevant or duplicative.28
15. The Appeals Chamber’s decisions of 19 July 2011 and of 7 October 2011
clarified that whilst Rule 126 of the Rules relates to motions in criminal appeals, in
civil or administrative applications29 we would also normally require certification for
“any appeal before full and final judgment;” but not for an appeal which “potentially
deals finally with” the application.30 A decision that “potentially deals finally with”
an application is not an interlocutory decision requiring certification.31 We accept that
the Impugned Decision “potentially deals finally with” Mr El Sayed’s application
for disclosure because it orders the Prosecutor to disclose “the statements which
he proposed not to disclose or proposed to redact on the basis of relevance and
repetition criteria”.32 In our view, once the documents are ordered to be disclosed
there is nothing more to decide because once it is implemented that order becomes
irreversible.33 It follows that the Appeal did not require certification.
II. Whether the Prosecutor is otherwise barred from bringing his Appeal
16. Mr El Sayed claims that the Pre-Trial Judge has finally decided upon the
criterion of relevance in the disclosure of documents in his 12 May 2011 Decision.
Referring to the principle of res judicata, he argues that because the Prosecutor
decided not to appeal that decision, he is barred from re-litigating the issue now.34
interlocutory appeal save with certification, if the decision involves an issue that would significantly affect
the fair and expeditious conduct of the proceedings or the outcome of the trial, and for which an immediate
resolution by the Appeals Chamber may materially advance the proceedings”.
28 Appeal, para. 3.
29 19 July 2012 Decision, para. 28.
30 19 July 2012 Decision, paras 19-20. See also 7 October 2011 Decision, paras 2-5.
31 7 October 2011 Decision, para. 5.
32 Impugned Decision, p. 21.
33 See 7 October 2011 Decision, para. 5.
34 Response, para. 9; Reply, paras 15-21.
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Consequently, he contends the Prosecutor’s appeal is “ill-founded”.35 He also argues
that the Prosecutor has waived his right to appeal.36 With respect to the issue of
duplicative documents, Mr El Sayed contends that the Prosecutor’s appeal lacks a
legal basis because it is “merely an additional delaying tactic”.37
17. The Prosecutor asserts that there has been no final decision by the Pre-Trial
Judge on either the issue of relevance or the issue of the duplicative nature of
documents.38 He also argues that he has neither explicitly nor implicitly waived any
right of appeal.39
18. As a preliminary matter, we note that the question whether duplicates of
documents already disclosed need to be handed over to Mr El Sayed was addressed
by the Pre-Trial Judge for the first time in the Impugned Decision.40 Consequently, the
Prosecutor is not barred by res judicata from appealing that aspect of the Impugned
Decision.
19. Similarly, res judicata does not arise unless there has been a final ruling on
the issue which is unambiguous and free of uncertainty.41 So we turn next to the
question whether the Pre-Trial Judge has ruled finally on the question of relevance as
a criterion that may be applied during the disclosure process. Upon a careful review
of the Pre-Trial Judge’s 12 May 2011 Decision and the Impugned Decision, we find
that the Prosecutor is also not precluded from lodging his appeal in this regard. As

35 Response, para. 13.
36 Reply, para. 21(iv).
37 Response, para. 16; see also Reply, para. 2.
38 Prosecution Filing of 5 March 2012, paras 23-33.
39 Prosecution Filing of 5 March 2012, paras 34-39.
40 See Impugned Decision, paras 70-72.
41 See A. Chamseddine, Al ‘ousoul almadanieh bein el kanoun wa al ijtihad [Civil Procedures Between Law
and Jurisprudence], (Beirut: 2006), p. 544, para. 6; G. Spencer Bower & K. Handley, Res Judicata, 4th edn.
(London: LexisNexis Butterworths, 2009), at 5.11.: “A decision is not final which leaves the parties in doubt
as to their rights and liabilities [...].”; see also id. at 5.01, citing United Kingdom, Eastwood and Holt v. Studer,
31 Com. Cas. 251, at pp. 256-257 (1926): “[w]here a decision of a competent tribunal is relied on as creating
an estoppel and preventing a subsequent review of the matter, it is necessary that the matter should have been
raised and controverted before the earlier tribunal and shall have been clearly, and finally, decided by it.”
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pointed out by the Prosecutor,42 there are certain ambiguities within those decisions
that militate against denying appellate review of the Impugned Decision.
20. First, we note that the passages of the 12 May 2011 Decision dealing with the
question of relevance—made in the context of an application by the Prosecutor to
withhold two documents from disclosure because they were “not relevant”43—are
internally contradictory. The Pre-Trial Judge decided that these documents could
be withheld only for “reasons other than that they are not relevant”.44 Nevertheless,
he proceeded to make an assessment that the documents might in fact be relevant,
thereby applying the very relevance criterion he had just rejected.45 In particular,
he considered that Mr El Sayed “should, in principle, have access to all the witness
statements which were produced in the context of the examination of his file and on
which his detention was based”.46 This is an explicit, and indeed double, requirement
of relevance. Given that the Pre-Trial Judge took note of the Prosecutor’s explanation
that there was no “case file” as such, but that documents were identified during an
electronic review of its database,47 the reference to the “examination of [Mr El
Sayed’s] file” must be understood to refer to these searches. It thus appears that
the Pre-Trial Judge intended to limit Mr El Sayed’s access to those documents “on
which his detention was based,” and not each and every document that appeared in
the Prosecutor’s initial searches.
21. Yet in the same paragraph, the Pre-Trial Judge stated that Mr El Sayed’s access
should not “be limited to the statements made by witnesses or suspects which it would
appear directly implicate him in the Hariri case” and that “the statements from all the
witnesses or suspects which were taken in the context of the examination of Mr El
Sayed’s file might be relevant, and therefore, could be disclosed to him,”48 subject to
42 Prosecution Filing of 5 March 2012, paras 25-32.
43 12 May 2011 Decision, para. 40. We note that in the Prosecutor’s submission of 15 February 2012, these
documents are marked as disclosed.
44 Ibid.
45 Ibid.: “In so far as the Pre-Trial Judge considers that these documents might be relevant [...]”.
46 Id. at para. 41 (emphasis added).
47 Id. at paras 22-23.
48 Id. at para. 41.
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certain exceptions. Likewise, in relation to redactions, the Pre-Trial Judge appeared
to not to permit them for any reason “except for that of their alleged relevance”.49
This language, which must be read together with the contrasting statements we have
noted, indicates either some very general notion of relevance which has not been
made explicit or the presence of inconsistent themes.
22. Indeed, the 12 May 2011 Decision is open to three possible interpretations:
(1) the Pre-Trial Judge decided that relevance should not at all be a criterion that
the Prosecutor should employ when making a decision whether to disclose material
to Mr El Sayed (or whether to make redactions); (2) the Pre-Trial Judge applied
the criterion of relevance and limited the disclosure obligations of the Prosecutor
to those documents on which his detention was based; or (3) the Pre-Trial Judge
applied a criterion of relevance but expanded that concept to all statements found by
the Prosecutor by way of searching his electronic database.
23. We note as well that the litigation leading to the 12 May 2011 Decision
concerned only documents which the Prosecutor submitted to the Pre-Trial Judge
after first excluding documents that the Prosecutor considered irrelevant.50 So, in
other words, the Prosecutor had already made a relevance decision, a fact that was
considered but not further addressed by the Pre-Trial Judge when he stated “the
Prosecutor [...] is the only one who has in-depth knowledge of the file relating to
Mr El Sayed, which allows him to assess [...] from amongst all the materials in his
possession, those which have a bearing on the proceedings against [Mr El Sayed]”.51
24. In sum, we are simply left in a state of uncertainty as to what precisely the
Pre-Trial Judge decided in his 12 May 2011 Decision with respect to the relevance
of documents.
25. Given such uncertainty, we cannot view this part of the decision as final. In
this regard, we are also not aided by the Impugned Decision, in which the Pre-Trial
Judge noted that the Prosecutor had “invoked once again” the relevance criterion
49 Id. at para. 42.
50 12 May 2011 Decision, para. 22.
51 Id. at para. 28.
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and considered that he had previously ruled on the matter, because in support of this
finding he merely recited the ambiguous paragraph of the 12 May 2011 Decision.52
In any event, a judge cannot disadvantage a party by elucidating an earlier uncertain
decision through later explanation.
26. We therefore conclude that the Prosecutor is not precluded by the 12 May 2011
Decision from bringing the present Appeal. Nor did the Prosecutor waive his right to
appeal when he chose not to appeal the ambiguous findings of the Pre-Trial Judge in
the 12 May 2011 Decision. Given that this decision did not order the disclosure of the
two documents at issue or resolve the issue of relevance in general, the Prosecutor
was not required to seek certification in order to preserve his right to bring an appeal
on this issue at a later stage.
III.

Conclusion

27.

We find that the Appeal is admissible.

THE MERITS OF THE PROSECUTOR’S APPEAL
28. Turning to the merits of the Appeal, we recall that the Appeals Chamber
will only reverse a decision if the Pre-Trial Judge or Trial Chamber committed a
specific error of law or fact invalidating the decision, or took into account irrelevant
considerations or weighed relevant considerations in an unreasonable manner.53
Consequently, we need to determine whether the Pre-Trial Judge erred in rejecting
the Prosecutor’s argument that he can withhold documents from disclosure because
they are not relevant to Mr El Sayed or that are duplicates of documents already
disclosed.
29. The Prosecutor argues that such documents need not be disclosed and that
appropriate redactions on that basis should be allowed. He submits that the Pre-Trial
Judge committed a reversible error in ordering disclosure and that the Impugned

52 Impugned Decision, paras 70-71.
53 See 19 July 2011 Decision, para. 22.
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Decision should be reversed in that regard.54 The Prosecutor also argues that the PreTrial Judge erred in ordering disclosure of such documents without allowing further
redactions based on other limitations and restrictions, such as those necessary for the
protection of victims and witnesses and the safeguarding of ongoing investigations.55
30. Mr El Sayed responds that the purpose of the Prosecutor’s appeal is to delay
the proceedings.56 He argues that the Prosecutor should not be allowed to make a
unilateral determination whether or not a document is relevant.57 He states that,
in any event, the Prosecutor has made a determination that certain documents are
relevant and should not now be allowed to backtrack from that determination.58 Mr
El Sayed challenges the Prosecutor’s argument that the Impugned Decision orders
him to disclose certain documents without making any redactions for other reasons
than relevance, claiming that the submission is “clearly false”.59
I.

Whether the Pre-Trial Judge erred in ordering the disclosure of documents
not deemed relevant by the Prosecutor

31. In the Impugned Decision, the Pre-Trial Judge dismissed the Prosecutor’s
request to withhold documents from Mr El Sayed that should not be disclosed (or at
least not without appropriate redactions) on the basis that they contain information
that has no connection with Mr El Sayed or with the attack against Mr Hariri.60 We
find that this decision was in error.
54 Appeal, paras 6-20.
55 Appeal, para. 21; Prosecution Filing of 5 March 2012, paras 40-43.
56 Response, paras 3, 16; Reply, para. 2.
57 Reply, paras 8-14.
58 Reply, paras 11-14.
59 Response, para. 5.
60 Impugned Decision, paras 52, 58, 70-72. We note the Prosecutor’s claim that the Pre-Trial Judge “has the
authority to establish criteria or guidelines for determining relevance” but “does not have the authority […] to
order [the prosecution] to disclose to Mr El Sayed documents that are not relevant to him or his application”.
(Appeal, para. 12). In doing so, the Prosecutor refers to paragraph 74 of our decision of 19 July 2011, by way of
comparison (Appeal, fn. 18). Paragraph 74 of the 19 July 2011 Decision provides guidance as to the best way for
a Judge to review documents for the purpose of disclosure. It does not imply that a Judge’s authority is limited to
the review. On the contrary, the Judge may always take action based on the review. Such action can be revised
on appeal if error is found.
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32. The basis for Mr El Sayed’s original application to the Tribunal was his request
for the “release of all the evidence related to the crimes against” him.61 Among his
specific requests, he asked for documents relating to witnesses “who implicated
him either directly or indirectly in the assassination of the former Prime Minister
Rafic Hariri”62 and “[a]ny other piece of evidence [...] which is necessary for the
prosecution of the offences”.63 Mr El Sayed has confirmed in these proceedings that
he is “only asking for the evidence of his arbitrary detention in order to prosecute
those responsible for the offences committed against him before a competent national
judge”.64
33. We also recall that we set out in our 19 July 2011 Decision the limits of Mr
El Sayed’s entitlement to documents. In particular, we found that Mr El Sayed has a
“right to access to justice”65 but that this right “does not however justify discovery of
documents for purposes other than those asserted by Mr El Sayed, namely the pursuit
of legal claims against the individuals allegedly responsible for his detention”.66 This
means that “the use of information obtained on disclosure [must] be limited to the
asserted purposes of Mr El Sayed’s claim, which establish a legitimate interest in the
documents”.67 We also stated that “[u]se for any other purpose would not be justified
and would be improper”.68 The decision does not use the word “relevance”. But it is
clear that our analysis was premised on the assumption that only those documents
related to Mr El Sayed’s detention by the Lebanese authorities should be disclosed.
These are documents that may assist in explaining why Mr El Sayed was kept in
detention or why he should not have been kept in detention. Only such documents are

61 STL, In re: Application of El Sayed, Public Redacted Version of Memo Number 112, Application: Request for
Release of Evidentiary Material Related to the Crimes of Libellous Denunciations and Arbitrary Detention, 17
March 2010, p. 1.
62 Id. at p. 8.
63 Id. at p. 9.
64 Reply, para. 4.
65 19 July 2011 Decision, para. 40.
66 Id. at para. 44.
67 Id. at para. 51.
68 Id. at para. 68.
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relevant for the purposes of the proceedings in this matter. The Prosecutor is entitled
to apply this objective criterion of relevance whenever the question of disclosure
of a document or other evidentiary material arises. While he carries primary
responsibility for implementing the disclosure process,69 his subjective assessment
of what is relevant and what is not, however, remains subject to correction by the
Pre-Trial Judge, and ultimately, the Appeals Chamber.
34. The Pre-Trial Judge’s order to the Prosecutor to disclose documents that were
not relevant under these criteria was in error. The same applies to his dismissal of the
Prosecutor’s request to redact irrelevant information.
II.

Whether the Pre-Trial Judge erred in ordering the disclosure of documents
deemed by the Prosecutor to be duplicative of documents previously
disclosed

35. The Impugned Decision also denied the Prosecutor the right to withhold
from disclosure documents that are merely duplicative of a previously disclosed
document.70 We note that the Prosecutor has failed to define clearly what he contends
are “duplicates”. He only argues that “[m]ultiple versions of the same document are
of no use to Mr El Sayed”.71
36. In our 19 July 2011 Decision, we held that “duplicate documents could
perhaps be classified as irrelevant, provided the originals are treated correctly”.72
However, this was predicated on the understanding that a duplicate is an exact copy
of a document. Duplication does not occur if the same information is contained in
two or more different documents or if a copy of a document carries any markings
or is in any other way different from the original document. This is because, for
instance, repetition of the same information in separate sources may make the

69 See also on the responsibilities of the Prosecutor: 19 July 2011 Decision, para. 71; 7 October 2011 Decision,
para. 25.
70 Impugned Decision, paras 71-72.
71 Appeal, para. 19.
72 19 July 2011 Decision, para. 90.
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information more credible, while even small inconsistencies may have an impact on
the credibility of a witness.
37. It follows that the Pre-Trial Judge was in error only insofar as he ordered the
disclosure of exact copies of documents previously disclosed. Moreover, disclosing
such material would potentially require more time, slowing down the disclosure
process and burden Mr El Sayed with material that is already in his possession.
III.

Whether the Pre-Trial Judge erred in ordering disclosure of irrelevant/
duplicate documents without giving the Prosecution the opportunity to
apply further redactions based on other criteria

38. Mr El Sayed does not dispute that the Prosecutor may withhold or redact
information that if disclosed to Mr El Sayed would endanger his ongoing
investigations or threaten the safety of victims and witnesses or the interests of
national and international security.73 Indeed, the Pre-Trial Judge reiterated that
the redaction process was approved with the sole purpose of protecting such
information.74 Contrary to the Prosecutor’s arguments,75 we are satisfied that the
Impugned Decision, when it is read as a whole, makes clear that the Pre-Trial
Judge did not order the disclosure of irrelevant/duplicate documents without
allowing the Prosecutor to make other necessary redactions. The Pre-Trial Judge
ordered the Prosecutor to review “the statements he proposes for non-disclosure or
for redaction on the basis of these criteria [safeguarding of protected interests]”.76
While the Disposition orders disclosure of the documents without mentioning again
this review process, the intention of the Pre-Trial Judge was obvious. While we do
not agree with Mr El Sayed that the Prosecutor’s Appeal in this regard amounts
to “abusive conduct”77, a simple request for clarification to the Pre-Trial Judge by
73 Response, para. 4.
74 Impugned Decision, para. 71.
75 Appeal, para. 21; Prosecution Filing of 5 March 2012, paras 40-43.
76 Impugned Decision, para. 72.
77 Response, para. 5. In relation to Mr El Sayed’s claims that the Prosecutor was making “false submissions”
(Response, para. 4), “obstructed the proceedings” (para. 5) and was acting in “bad faith”, we note with approval
the reminder of the Appeals Chamber of the International Criminal Tribunal for the former Yugoslavia that
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the Prosecutor would have helped avoiding any need to bring this issue before the
Appeals Chamber.78 We do not find that the Pre-Trial Judge made an error in this
regard.
IV.

The directions of the Appeals Chamber

39. We note the Prosecutor’s request to remand the case to the Pre-Trial Judge.79
However, in the light of our conclusions, it is sufficient for us to direct the Prosecutor
to review without delay the documents dealt with in this decision and to disclose
them. This of course is subject to the Prosecutor’s right to withhold documents
or to make appropriate redactions to protect the safety of witnesses and victims,
and to safeguard the ongoing investigations as well as the interests of national and
international security.80

MR EL SAYED’S REQUEST FOR SANCTIONS
40. We take note of Mr El Sayed’s request to remove the Prosecutor from the
case;81 his claim that the Prosecutor’s actions constitute contempt of the Tribunal
both in relation to the filing of the Appeal82 and the Prosecutor’s alleged delay in
enforcing the Pre-Trial Judge’s 12 May 2011 Decision;83 and his call for action under
Rule 60 of the Rules.84 While we consider delay in the disclosure process may well
“while vigorous advocacy is inherent to the thrust and parry of adversarial court proceedings, the Appeals
Chamber expects all parties before the Tribunal to maintain high standards of professional conduct”. ICTY,
Prosecutor v. Gotovina et al., Case No. IT-06-90-A, Decision on Prosecution’s Request for Leave to File SurReply to Respond to False Allegations in Markač’s Reply Brief, 1 November 2011, p. 1 (fn. omitted).
78 See also STL, In re: Application of El Sayed, Case No. CH/AC/2010/02, Decision on Pre-Trial Judge’s Order
Regarding Jurisdiction and Standing, 10 November 2010, para. 37.
79 Appeal, para. 24.
80 We consider that such redactions should be limited to the extent absolutely necessary and should not frustrate
the purpose of the whole disclosure, that is, to allow Mr El Sayed whatever is his legitimate entitlement to seek
redress before domestic courts for the alleged violation of his rights.
81 Response, para. 3.
82 Response, para. 5.
83 Response, para. 6.
84 Response, p. 5, Reply, p. 8.
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to some extent have been attributable to the Prosecutor, for the following reasons we
do not find that Mr El Sayed’s requests are warranted at this time.
41. As regards the removal of the Prosecutor from the case, allegations of
contempt should be made before the relevant Judge or Chamber.85 With respect to Mr
El Sayed’s argument that the Prosecutor’s delay in enforcing the Pre-Trial Judge’s
12 May 2011 Decision constitutes contempt, he should direct his claim to the PreTrial Judge.
42. In any event, Mr El Sayed has not established that either the Prosecutor’s
conduct or the integrity of the proceedings justify such an extreme measure, which
also carries with it the potential for further delay.86
43. Regarding allegations of contempt in the face of the Appeals Chamber, there
is no factual basis for the submission that the Prosecutor’s appeal was “manifestly
abusive” as argued by Mr El Sayed, especially when it has succeeded in part.87
44. As for the initiation of action against the Prosecutor pursuant to Rule 60, we
again find that there is no factual basis for the submission of misconduct under Rule
60(A). We have already reminded the Prosecutor of his obligation to provide Mr El
Sayed with the documents expeditiously following review. We record that we will
not countenance further delay.

85 See 7 October 2011 Decision, paras 41-42.
86 See also 7 October 2011 Decision, para. 37.
87 Reply, para. 22.
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DISPOSITION
FOR THESE REASONS;
THE APPEALS CHAMBER, deciding unanimously;
ACCEPTS the Appeal as admissible;
ALLOWS the Appeal in part;
REVERSES the Impugned Decision in part;
QUASHES the Pre-Trial Judge’s order to the Prosecutor to disclose to Mr El Sayed
the statements which the Prosecutor had proposed not to disclose or proposed to
redact on the basis of relevance and repetition criteria;
DIRECTS the Prosecutor without delay but no later than 18 May 2012 to review
the documents; assess whether they are relevant to Mr El Sayed and/or duplicate of
documents previously disclosed, as defined in this decision; and disclose in whole or
in part any document that is relevant and/or not a duplicate of a previously disclosed
document; make if necessary appropriate redactions based on the need to protect
the safety of victims and witnesses, the integrity of the ongoing investigation, or the
interests of national or international security;
DISMISSES the remainder of the Prosecutor’s Appeal;
REJECTS Mr El Sayed’s request for sanctions against the Prosecutor;
LIFTS the suspension of the remainder of the Impugned Decision and directs the
Prosecutor to comply with the Pre-Trial Judge’s order no later than 27 April 2012.
Done in Arabic, English and French, the English version being authoritative.
Dated this 18th day of April 2012,
Leidschendam, the Netherlands

David Baragwanath
Presiding
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I.

Introduction

1.
The Pre-Trial Judge of the Special Tribunal for Lebanon (the “Tribunal”) is
in receipt of the “Transmission of Applications for the Status of Victim Participating
in Proceedings” (the “Transmission Document” and “Applications”, respectively),
filed by the Victims’ Participation Unit of the Tribunal (the “VPU”).1
2.
In the present decision, the Pre-Trial Judge rules on the status of victims
participating in the proceedings (“VPP” or “VPPs”) in the Ayyash et al. case on the
basis of prima facie evidence that a natural person has suffered physical, material
or mental harm as a direct result of the attack of 14 February 2005 resulting in the
death of former Lebanese Prime Minister Rafiq Hariri and in the death or injury of
other persons (the “Attack”).2 Applicant victims who are granted the status of VPPs
are entitled to participate in the Tribunal’s proceedings in a manner consistent with
the Tribunal’s Statute (the “Statute”) and Rules of Procedure and Evidence of the
Tribunal (the “Rules”).
3.
This decision is therefore without prejudice to another Chamber’s determination
in a final judgment that an individual who has been granted VPP status by the PreTrial Judge on the basis of prima facie evidence is or is not a victim of an attack
falling within the Tribunal’s jurisdiction.3
4.
With regard to the modalities of victims’ participation in the proceedings, they
are determined by the appropriate Chamber at different stages of the proceedings,
pursuant to Rule 87 of the Rules. In so far as the modalities of victims’ participation
1

STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/PTJ, Transmission of Applications for the Status of
Victim Participating in the Proceedings, filed publicly with confidential and ex parte annexes, 9 February 2012.
The VPU filed both the “Corrigendum to ‘Transmission of Applications for the Status of Victim Participating in
the proceedings’” and the “Annex - Corrigendum to ‘Overview of Victim Applications’” on 15 February 2012,
the latter being filed confidential and ex parte.

2

Art. 1 STLSt.

3

Art. 25(1) STLSt. provides that “[t]he Special Tribunal may identify victims who have suffered harm as a result
of the commission of crimes by an accused convicted by the Tribunal.” Furthermore, Rule 86(G) STL RPE
states as follows: “[a]ny person identified in a final judgment as a victim [...] who has suffered harm as a result
of the commission of crimes by an accused convicted by the Tribunal may request from the Registrar a certified
copy of the judgment for the purpose of exercising his or her rights under national or other relevant law, as
provided by Article 25 of the Statute.”
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in proceedings before the Pre-Trial Judge are concerned, they will form the object of
a separate decision.
5.
In the present decision, the Pre-Trial Judge will first recall the procedural
background (Section II) and the applicable law (Section III). Having discussed the
criteria to be applied to the assessment of the Applications (Section IV), the Pre-Trial
Judge will state his findings in a summary manner (Section V), since each individual
Application is analysed in detail in the confidential and ex parte annex to this
decision. After determining the victims who may participate in the Ayyash et al. case,
the Pre-Trial Judge will rule on the issues of victims’ common legal representation
and their possible division into more than one group (Section VI). Finally, he will
make some remarks on the confidentiality of the Applications (Section VII).
II.

Procedural Background

6.
On 9 February 2012, the VPU filed the Transmission Document before the PreTrial Judge pursuant to Rule 51(B)(iii) of the Rules.4 The Transmission Document
included 147 annexes classified as confidential and ex parte. The confidential and
ex parte annexes comprised 73 Applications,5 and further documents prepared by
the VPU: an associated application summary in respect of the completeness of each
Application, and an overview of all the Applications.
7.
On 17 February 2012, the Defence of Mr. Sabra filed a “Motion for an Order
to VPU to Re-File its Annexes inter partes or to Seek Protective Measures from the
Pre-Trial Judge” in which they objected to the filing of the Transmission Document
in a confidential and ex parte manner and denying the Defence access thereto.6

4

Cf. note 1 above.

5

Transmission Document, paras 1, 27.

6

STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/PTJ, Motion for an Order to VPU to Re-File its

Annexes inter partes or to Seek Protective Measures from the Pre-Trial Judge, 17 February 2012, (the “Sabra
Motion”), para. 4.
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Following further submissions from the Defence of Mr. Sabra,7 the Prosecution8 and
the VPU,9 the Pre-Trial Judge issued a decision on 5 April 2012 denying the request
of the Defence of Mr. Sabra (the “Decision of 5 April 2012”)10 and inviting the
Parties and the VPU to submit their observations in relation to legal issues relevant
to the Pre-Trial Judge’s decision on applications for the status of VPP.11
8.
On 23 April 2012, the Prosecution and the VPU submitted their respective
observations in response to the Pre-Trial Judge’s Decision of 5 April 2012 (the
“Prosecution’s Submission”12 and the “VPU Submission”,13 respectively). The
arguments of the Prosecution and the VPU on the legal issues put forward by the
Pre-Trial Judge will be recalled in the relevant sections below.

7

On 24 February 2012, the Pre-Trial Judge invited Counsel for Mr. Sabra to file a supplementary submission in
light of the then-pending entry into force on 29 February 2012 of the amended Rules (“CMSS Memorandum
regarding Scheduling Directive from the Pre-Trial Judge pursuant to Rule 8 regarding the Motion for an Order
to VPU to Re-File its Annexes Inter Partes or to Seek Protective Measures from the Pre-Trial Judge, filed by
Counsel for Mr. Sabra on 17 February 2012”, 24 February 2012).
Counsel for Mr. Sabra duly filed this supplementary submission on 29 February 2012 (STL, Prosecutor
v. Ayyash et al., Case No. STL-11-01/PT/PTJ, Sabra Defence Supplementary Filing regarding VPU’s
Transmission (Amendment of Rule 86(C)), 29 February 2012) (the “Supplementary Sabra Motion”). Both
the Sabra Motion and the Supplementary Sabra Motion expressed that Defence Counsel for the three other
accused in the Ayyash et al. case “join and support” the position of the Sabra Defence (Sabra Motion, para. 3;
Supplementary Sabra Motion, para. 5).

8

On 7 March 2012, the Prosecutor filed its submission (STL, Prosecutor v. Ayyash et al., Case No. STL1101/PT/
PTJ, Prosecution’s Submission pursuant to the Scheduling Directive dated 24 February 2012, 7 March 2012).

9

On 7 March 2012, the VPU filed its response (STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/
PTJ, VPU Response to Sabra Defence Motion and Supplementary Filing concerning Annexes to the VPU
Transmission, 7 March 2012).

10

STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/PTJ, Decision on Defence Motion of 17 February
2012 for an Order to the Victims’ Participation Unit to Refile its Submission inter partes and Inviting Submissions
on Legal Issues Related to Applications for the Status of Victim Participating in the Proceedings, 5 April 2012,
(the “Decision of 5 April 2012”). The Pre-Trial Judge notes that on 19 April 2012, the Prosecution filed the
“Prosecution Request for Leave to Seek Reconsideration and Reconsideration of the Pre-Trial Judge’s Decision
of 5 April 2012 Concerning Access to Applications for the Status of Victim Participating in the Proceedings, or
Alternative Relief.” In the Décision relative à la requête du Procureur en réexamen de la Decision du 5 avril
2012 of 4 May 2012, the Pre-Trial Judge denied the request.

11 Decision of 5 April 2012, para. 59.
12 STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/PTJ, Prosecution’s Submission in Response to the
Pre-Trial Judge’s Order Dated 5 April 2012, 23 April 2012.
13 STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/PTJ, VPU Submission on Legal Issues pursuant to
the Pre-Trial Judge’s Decision of 5 April 2012, 23 April 2012.
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9.
On 23 April 2012, the Defence of Mr. Sabra and the Defence of Mr. Badreddine
(the latter being joined by the Defence of Mr. Oneissi) also notified the Pre-Trial
Judge that, without having access to the Applications, they declined at the current
stage of proceedings to make submissions on the legal issues raised by the Pre-Trial
Judge.14 The Defence of Mr. Ayyash did not file any submission.
10. On 26 April15 and 3 May 2012,16 the VPU filed supplementary materials to
its Transmission Document as requested by the Pre-Trial Judge on 24 April 2012.17
11. Upon the Pre-Trial Judge’s authorisation,18 on 27 April 2012, the VPU filed
further submissions on the issue of common legal representation of victims authorised
to participate in proceedings.19
III.

Applicable Law

12. The provisions relevant to the granting of VPP status are Articles 17 and 25 of
the Statute, which are supplemented by Rules 2, 51 and 86 of the Rules.

14 STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/PTJ, Sabra Notice Regarding Certain Legal Issues
Pertaining to Victims’ Participation, 23 April 2012, para. 4; STL, Prosecutor v. Ayyash et al., Case No. STL1101PT/PTJ, Mémoire de la Défense en réponse aux questions liées à la participation des victimes, 23 April 2012,
para. 3.
15 STL, Prosecutor v. Ayyash et al., Case No. STL-11-01-PT/PTJ, Transmission of Consolidated Applications for
the Status of Victim Participating in the Proceedings, Including Supplementary Material, 26 April 2012 (the
“Transmission of Consolidated Applications”). The VPU re-filed each annex which was subject to the Pre-Trial
Judge’s request for supplementary materials. In the Annex to this decision, the Pre-Trial Judge refers to these
new annexes only to the extent necessary to make reference to the supplementary material.
16 STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/PTJ, Second Transmission of Consolidated
Applications for the Status of Victim Participating in the Proceedings, Including Supplementary Material,
3 May 2012 (“Second Transmission of Consolidated Applications”).
17 STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/PTJ, Internal Memorandum, Demande de pièces
complémentaires à l’appui des requêtes des personnes souhaitant obtenir la qualité de victime participant à la
procédure, confidential and ex parte, 24 April 2012.
18 STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/PTJ, Internal Memorandum, Requête confidentielle
et ex parte du Greffier aux fins d’autoriser la Section de participation des victimes à déposer des écritures
conformément à l’article 51 E) du RPP, confidential and ex parte, 27 April 2012.
19 STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/PTJ, Observations de la section de participation des
victimes sur la répartition des victimes, 27 April 2012 (the “VPU Observations”).
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13. Article 17 of the Statute sets out the general framework for victims’
participation in the proceedings. It provides that:
[w]here the personal interests of the victims are affected, the Special Tribunal
shall permit their views and concerns to be presented and considered at stages
of the proceedings determined to be appropriate by the Pre-Trial Judge or the
Chamber and in a manner that is not prejudicial to or inconsistent with the
rights of the accused and a fair and impartial trial. Such views and concerns
may be presented by the legal representatives of the victims where the PreTrial Judge or the Chamber considers it appropriate.

14. Article 25(1) of the Statute, which deals with compensation to victims,
identifies victims as persons “who have suffered harm as a result of the commission
of crimes by an accused convicted by the Tribunal.”
15. Rule 2 of the Rules contains definitions of both a “victim” and a “victim
participating in the proceedings”. The former is defined as “[a] natural person who
has suffered physical, material, or mental harm as a direct result of an attack within
the Tribunal’s jurisdiction”. The definition of the latter is a “[v]ictim of an attack
within the Tribunal’s jurisdiction who has been granted leave by the Pre-Trial Judge
to present his views and concerns at one or more stages of the proceedings after an
indictment has been confirmed.”
16. Rule 51(B)(iii) of the Rules recognises the VPU as the appropriate body
responsible for the receipt of applications from victims seeking to participate in
the proceedings before the Tribunal, the verification of the completeness of these
applications and, subsequently, their transmission to the Pre-Trial Judge.
17. Rule 86(B) of the Rules governs the granting of victim participation status to
applicant victims by the Pre-Trial Judge. In particular, this Rule requires that, when
deciding whether a victim may participate in the proceedings, the Pre-Trial Judge
shall consider four criteria:
(i) whether the applicant has provided prima facie evidence that he is a victim
as defined in Rule 2;
(ii) whether the applicant’s personal interests are affected;
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(iii) whether the applicant’s proposed participation is intended to express his
views and concerns; and
(iv) whether the applicant’s proposed participation would be prejudicial to or
inconsistent with the rights of the accused and a fair and impartial trial.
18. Rule 86(B) of the Rules also permits the Pre-Trial Judge, when deciding
whether an applicant victim may participate in the proceedings, to consider the
following criteria:
(v) whether the applicant having relevant factual information pertaining to the
guilt or innocence of the accused is likely to be a witness;
(vi) whether the legitimate personal interests of the applicant at stake in
the trial are different from those of other victims participating in the
proceedings, if any;
(vii) whether the proposed participation by the applicant would jeopardise
the appearance of integrity, dignity, decorum and objectivity of the
proceedings;
(viii) whether the proposed participation would cause unnecessary delay or
inefficiency in the proceedings;
(ix) whether the proposed participation would impact negatively on the
security of the proceedings or of any person involved; and
(x) whether the proposed participation would otherwise be in the interests of
justice.
19. Moreover, Rule 86(C)(i) of the Rules states that “[t]he Pre-Trial Judge shall
decide a request for the status of victim participating in the proceedings, after
seeking submissions from the Parties and the Victims’ Participation Unit on relevant
legal issues.” Subparagraph (ii) further provides that “[a] victim participating in the
proceedings may only do so through a legal representative unless the Pre-Trial Judge
authorises otherwise.”
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20. Finally, Rule 86(D) of the Rules addresses the issue of the grouping of victims
for the purpose of their participation in the proceedings through common legal
representatives.
IV.

The Criteria for Assessing the Applications

21. The Pre-Trial Judge will now discuss the criteria applicable to the assessment
of the completeness and validity of the Applications pursuant to Rule 86(B) of the
Rules.
22. The VPU argues that the main requirement falling to be demonstrated by a
person requesting VPP status is to provide sufficient evidence that the person is a
victim according to the definition in Rule 2 of the Rules.20 The VPU thus avers that
applicants are not required to demonstrate the factors set out in Rule 86(B)(ii) to (iv),
nor those in Rule 86(B)(v) to (x) of the Rules.
23. In interpreting the criteria set out in Rule 86(B) of the Rules, the Pre-Trial
Judge will be guided by the spirit of the Statute and the principles of interpretation
laid down in customary international law, as codified in Articles 31, 32 and 33 of the
Vienna Convention on the Law of Treaties of 1969.21 These principles require that
a provision be interpreted in good faith, in accordance with the ordinary meaning
to be given to its terms in their context and in the light of its object and purpose.22
In determining the object and purpose of the relevant Rules, the Pre-Trial Judge
considers that the jurisprudence of other international criminal tribunals is also of
assistance. With regard to the specific issue of victims’ participation, the Pre-Trial
Judge considers in particular that the jurisprudence of the International Criminal Court
(“ICC”) and the Extraordinary Chambers in the Courts of Cambodia (“ECCC”) is
instructive. Moreover, the Pre-Trial Judge will refer to Lebanese law as appropriate.

20 Transmission Document, para. 12.
21 Done at Vienna on 23 May 1969, 27 January 1980, 1155 U.N.T.S. 331.
22 Vienna Convention on the Law of Treaties of 1969, Art. 31(2)-(3). See also STL, Prosecutor v. Ayyash et al.,
Case No. STL-11-01-I, Decision Relating to the Examination of the Indictment of 10 June 2011 Issued against
Mr Salim Jamil Ayyash, Mr Mustafa Amine Badreddine, Mr Hussein Hassan Oneissi & Mr Assad Hassan Sabra,
28 June 2011, paras 19, 21.
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24. The Pre-Trial Judge further notes that the language of Rule 86(B) of the
Rules — namely, “the Pre-Trial Judge shall consider”23 — suggests that the first
four criteria indicated in Rule 86(B)(i) to (iv) are cumulative requirements which
an applicant must satisfy in order to be granted VPP status. The six further criteria
set out in Rule 86(B)(v) to (x) of the Rules may also be considered by the Pre-Trial
Judge in deciding whether an applicant victim can participate in the proceedings. As
the plain language of this provision suggests, these latter elements are not mandatory
requirements. Rather, they are factors that the Pre-Trial Judge may take into account
in addition to the mandatory criteria indicated in Rule 86(B)(i) to (iv) of the Rules.
25. With respect to the submissions of the VPU,24 the Pre-Trial Judge considers,
however, that it would be unduly burdensome to require applicants to address all the
criteria contained in Rule 86(B) of the Rules in their Applications. Persons requesting
VPP status are only required to provide prima facie evidence that they are victims
and to indicate the reasons why they wish to participate in the proceedings. The other
factors mentioned in Rule 86(B) of the Rules are matters for judicial interpretation
only. Therefore, an Application may be treated as complete regardless of whether
it provides evidence directly relevant to those matters, provided that the Pre-Trial
Judge can derive sufficient information from the Application to rule on whether it
complies with the required criteria.
26. Finally, the Pre-Trial Judge clarifies that the discussion below concerns the
general principles relating to the granting of VPP status and is without prejudice to
the Pre-Trial Judge’s assessment of each of the Applications on a case by case basis.
A.

Whether the Applicant Is a Victim within the Meaning of Rule 2 of the
Rules25

27. The first criterion set out in Rule 86(B)(i) of the Rules for consideration by the
Pre-Trial Judge is that “the applicant [...] provided prima facie evidence that he is a
23 Emphasis added. The French version of the Rules provides that: « [L]e Juge de la mise en état examine
notamment les éléments suivants. »
24 Cf. para. 22 above.
25 The Pre-Trial Judge notes that the using of the word “applicant” may create some confusion in cases where

115

Victim Participation Status PTJ

victim as defined in Rule 2” of the Rules. In other words, in order for an Applicant
to be allowed to participate in the proceedings, the Pre-Trial Judge must first be
satisfied that this person is prima facie a victim within the meaning of Rule 2 of the
Rules.
28. In providing a definition of “victim”, Rule 2 of the Rules sets forth three
cumulative requirements than an individual must meet in order to qualify as a victim.
These are as follows: (1) the applicant must be a natural person; (2) he must have
suffered physical, material or mental harm; and (3) such harm must have been a
direct result of an attack within the Tribunal’s jurisdiction.
29. The Pre-Trial Judge will discuss each of these requirements in turn, starting
with the applicant’s status as a natural person. For the sake of clarity, the Pre-Trial
Judge will then discuss the requirement of the harm being a direct result of a relevant
attack, before addressing in more detail the three forms of harm mentioned in Rule 2
of the Rules.
1.

The Applicant Is a Natural Person

30. The first condition for considering that an applicant is a victim is that he
demonstrates his status as a natural person. Legal persons are thus excluded from
participating in the Tribunal’s proceedings.26
31. The Pre-Trial Judge considers that, to bring an application, a natural person
must have legal capacity. As indicated in the application form to participate in
proceedings, if the victim is a minor within the meaning of Lebanese civil law27 or

the victim is represented by a person acting on his behalf. To that end, the Pre-Trial Judge clarifies that, unless
otherwise specified, the criteria discussed in this section of the decision must be fulfilled by the victim himself,
not by the person acting on his behalf. The word “applicant” is therefore used in the same sense as in Rule 86 of
the Rules, namely to refer to a person claiming to be a victim of a crime within the Tribunal’s jurisdiction.
26 Rules of Procedure and Evidence, Explanatory Memorandum by the Tribunal’s President, November 2010,
para. 19 (“President’s Explanatory Memorandum”).
27 Pursuant to Art. 215 of the Lebanese Code of Obligations and Contract (Code des obligations et des contrats),
a natural person who is under 18 years of age is a minor (« [t]oute personne parvenue á l’âge de dix-huit ans
révolus est capable de s’obliger si elle n’en est pas déclarée incapable par un texte de loi »).

116

Victim Participation Status PTJ

otherwise lacks legal capacity, the application can be brought by a person acting on
the applicant’s behalf.28
32. Applicant victims must show prima facie proof of their identity. In cases where
the victim is represented by a person acting on his behalf, proof of identity is needed
for both the victim and his representative, together with proof of the connection
between the two.
33. The Pre-Trial Judge considers that the following documents would suffice as
proof of the applicant’s identity:
(i) Identification documents, such as, but not limited to, national identity
cards, extracts from individual record books,29 passports, special
passports,30 residence cards, driving licences;
(ii) Where the documents under (i) cannot be provided, other reliable
documents whose primary purpose is not to be used as identification
documents, but which nonetheless contain information identifying the
applicant. Examples include, but are not limited to, documents relating to
medical treatment, work identification documents, letters from the local
authorities and membership cards. The probative value of these other
documents will be assessed on a case by case basis.
34. Where the victim is represented by a person acting on his behalf, the link
between them can be proved through, inter alia, family record books,31 identity cards
(indicating the name of the spouse and of the parents), guardianship decisions of
courts, and statements of credible witnesses.
28 STL, Application Form to Participate in Proceedings under the Jurisdiction of the Special Tribunal for Lebanon,
at 1. This is consistent with the practice of other international courts. See, e.g., Rule 89(3) ICC RPE and ICC,
Prosecutor v. William Samoei Ruto, Henry Kiprono Kosgey and Joshua Arap Sang, Case No. ICC-01/09-01/11,
Decision on Victims’ Participation at the Confirmation of Charges Hearing and in the Related Proceedings,
5 August 2011, para. 43 (“Ruto Victims’ Participation Decision of 5 August 2011”).
29 Referred to in Lebanon as Bayan kayd ifradi )(بيان قيد إفرادي. In the annexes to the Transmission Document, this
document’s name has been translated as “individual personal status extract”.
30 Special passport issued by the Lebanese government to its officials.
31 Referred to in Lebanon as Bayan kayd aa’ili )(بيان قيد عائلي. In the annexes to the Transmission Document, this
document’s name has been translated as “family personal status extract”.
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2.

The Harm Suffered Was a Direct Result of an Attack within the
Tribunal’s Jurisdiction

35. A further condition for considering that an applicant is a victim pursuant to
Rule 2 of the Rules is that he suffered harm as a direct result of an attack within the
Tribunal’s jurisdiction.
a.

Prosecution’s Submission

36. With respect to this requirement, the Prosecution has made submissions on the
concepts of remoteness and causation. It argues that, to the extent that remoteness
concerns intervening causes or factors, it is relevant in determining whether the
resulting harm was direct.32
b.

VPU Submission

37. The VPU submits that the notion of “direct result” refers to “remoteness
rather than causation, with the result that in at least some instances persons suffering
harm as an indirect result of an attack within the Tribunal’s jurisdiction are to be
considered as victims.”33 The VPU further recalls the distinction between direct and
indirect victims as spelled out by the ICC Appeals Chamber in the Lubanga case34
and argues that both kinds of victims are encompassed in the definition of victim
enshrined in Rule 2 of the Rules.35 The requirement of “direct result” in Rule 2 of the

32 Prosecution’s Submission, para. 4.
33 VPU Submission, para. 4. In VPU’s Submission, “remoteness” is defined as “a concept used to limit an injured
person’s legal entitlements in respect of an injury suffered where there is a ‘want of close connection between a
wrong and the injury, as cause and effect’” (id., para. 11).
34 The notion of “direct victim”, as spelled out by the ICC and upheld by legal scholars and jurisprudence, indicates
persons “whose harm is the ‘result of the commission of a crime within the jurisdiction of the Court.’” Cf.
Prosecutor v. Thomas Lubanga Dyilo, Case No. ICC-01/04-01/06, Redacted Version of “Decision on ‘Indirect
Victims’”, 8 April 2009 (“Lubanga Decision on ‘Indirect Victims’”), para. 44. Conversely, “indirect victims”
are “those who suffer harm as a result of the harm suffered by direct victims” (ibid.). See also ECCC, Prosecutor
v. Kaing Guek Eav alias ‘Duch’, Case No. 001/18-07-2007-ECCC/SC, Appeal Judgement, 3 February 2012
(“Duch Appeal Judgment”), paras 416-417.
35 VPU Submission, para. 17.
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Rules, when met, thus establishes that the harm suffered should be sufficiently close
or immediate to the cause.36
c.

Discussion

38. The Pre-Trial Judge notes at the outset that all applicants claim to have suffered
harm ensuing from the Attack. This Attack falls within the Tribunal’s jurisdiction
pursuant to Article 1 of the Statute.
39. With respect to the requirement that the harm suffered must be a direct result
of the Attack, the Pre-Trial Judge points out that the use of the adjective “direct”
in Rule 2 of the Rules refers to the requirement of causation (“direct result”) and
does not refer to the notion of harm itself. Therefore, it cannot be assumed that only
victims who have suffered direct harm — who are also referred to as “direct victims”
pursuant to the jurisprudence recalled above37 — are admitted to participate in the
proceedings, to the exclusion of the so-called “indirect victims” (i.e. victims who
have suffered harm as a result of the harm suffered by the direct victim). The reasons
are as follows.
40. First, the notion of “direct result” in Rule 2 of the Rules should be interpreted
in light of the spirit of the Statute. In that respect, the Pre-Trial Judge recalls that
Article 25 of the Statute, in defining victims, only states that “[they] have suffered
harm as a result of the commission of the crimes by an accused convicted by the
Tribunal.”38 Thus, Article 25 of the Statute does not set a specific requirement that
the harm suffered by a victim be a “direct” result of the commission of crimes by an
accused. Likewise, Rule 86(G) of the Rules, which concerns persons identified in a
final judgment as victims, defines them as persons “who [have] suffered harm as a
result of the commission of crimes by an accused convicted by the Tribunal.” Again,
there is no requirement that the harm suffered by the victim be a direct result of the
commission of crimes. The Pre-Trial Judge therefore considers that the requirement

36 Id., para. 11.
37 Cf. note 34 above.
38 Emphasis added.
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of “direct result” in Rule 2 of the Rules should not be interpreted narrowly so as
to exclude from the definition of victim persons having suffered indirect harm (i.e.
indirect victims).
41. Second, excluding indirect victims from participating in the proceedings
would be contrary to international practice. The Pre-Trial Judge considers that
the jurisprudence of the ECCC is particularly instructive in this respect since the
requirements for civil party participation before this court are analogous to those for
victims’ participation before the Tribunal. The Internal Rules of the ECCC require the
victim to demonstrate that he suffered injury “as a direct consequence” of a relevant
crime.39 Notwithstanding this apparent limitation, the ECCC has allowed indirect
victims to participate in the proceedings as civil parties. In a recent judgment, the
ECCC Supreme Court Chamber has also authoritatively stated that “the term ‘direct
victim’ [...] is not coterminous with the category of persons who suffered injury as
a ‘direct consequence’ of the crime.”40 Indeed, indirect victims can also participate
as civil parties so long as they “suffered injury as a direct consequence of the crimes
committed against the direct victim(s)”.41
42. It is also worth recalling the relevant ICC jurisprudence, even though its
definition of a victim differs from that applicable before the Tribunal. In particular,
the ICC definition does not require that the harm suffered by the victim be the “direct
result” of the commission of a crime.42 Interestingly, the ICC Appeals Chamber has
held that, as long as an individual suffers harm personally, “it can attach to both
direct and indirect victims”.43 The Pre-Trial Judge endorses this finding.
39 Rule 23bis(1)(b) ECCC Internal Rules (formerly Rule 23(2)(b) of the ECCC Internal Rules), which provides as
follows: “[i]n order for [a] Civil Party action to be admissible, the Civil Party applicant shall: [...] b) demonstrate
as a direct consequence of at least one of the crimes alleged against the Charged Person, that he or she has in
fact suffered physical, material or psychological injury upon which a claim of collective and moral reparation
might be based.”
40 Duch Appeal Judgment, para. 416. See footnote 32.
41 Id., para. 417.
42 Rule 85(a) ICC RPE defines victims as “natural persons who have suffered harm as result of the commission of
any crime within the jurisdiction of the Court.”
43 Cf., e.g., ICC, Prosecutor v. Thomas Lubanga Dyilo, Case No. ICC-01/04-01/06 OA 9 OA 10, Judgment on
the Appeals of the Prosecutor and the Defence against Trial Chamber I’s Decision on Victims’ Participation of
18 January 2008, Appeals Chamber, 11 July 2008, para 1 (“Lubanga Judgment on Appeals of 11 July 2008”)
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43. Third, the above interpretation of the definition of a victim, which encompasses
both “direct” and “indirect” victims, is also consistent with international standards
on human rights. The Pre-Trial Judge recalls in particular the United Nations Basic
Principles on the Right to a Remedy and Reparation for Victims of Gross Violations
of International Human Rights Law and Serious Violations of International
Humanitarian Law of 2005 (“UN Basic Principles”).44 Although this document is not
concerned with victims’ participation in criminal proceedings but rather with States’
obligation to provide remedies and reparation to victims of violations of human
rights and humanitarian law, it amounts to a degree of recognition of victim status
for indirect victims, in accordance with the domestic law of the State concerned.45
44. Finally, the Pre-Trial Judge refers to Article 134 of the Lebanese Code of
Obligations and Contract, which provides for the awarding of reparations for indirect
harm, provided that it is clearly related to the delict or quasi-delict in question.46
45. In light of the above, the Pre-Trial Judge finds that the requirement of harm as
a direct result of the Attack does not restrict the recognition of VPPs to direct victims
only, but can also include indirect victims who personally suffered harm as a direct
result of the Attack.
46. With respect to the meaning of the word “direct” in the context of Rule 2 of
the Rules, the Pre-Trial Judge considers that it is a limiting factor that restricts the
recognition of victim status only where persons are closely connected to the Attack
or the direct victim thereof. The notion of closeness of relationships is contextdependent.47 The question that arises is how closely an indirect victim needs to be
44 Adopted and proclaimed by United Nations General Assembly Resolution A/RES/60/147 of 16 December
2005.
45 “For purposes of the present document, victims are persons who individually or collectively suffered harm,
including physical or mental injury, emotional suffering, economic loss or substantial impairment of their
fundamental rights, through acts or omissions that constitute gross violations of international human rights law,
or serious violations of international humanitarian law. Where appropriate, and in accordance with domestic
law, the term “victim” also includes the immediate family or dependants of the direct victim and persons who
have suffered harm in intervening to assist victims in distress or to prevent victimization.” (UN Basic Principles,
para. 8).
46 Lebanese Code of Obligations and Contract, Art. 134 : « Les dommages indirects doivent être pris en
considération, mais pourvu qu’ils se rattachent clairement au fait délictuel ou quasi-délictuel ».
47 Duch Appeal Judgment, para. 562.
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related to the direct victim, and on what basis, in order for the former to be granted
VPP status.
d.

The Required Proximity between the Direct and Indirect Victims
Claiming VPP Status
i.

Prosecution’s Submission

47. With respect to the above question, the Prosecution submits that in addition to
immediate family members48 of the person killed or injured, persons in relationships
of similar closeness can also apply for VPP status.49 Moreover, in the Prosecution’s
view, the required closeness of relationship does not differ depending on whether a
person was injured or killed in the attack.50
ii.

VPU Submission

48. The VPU argues that persons beyond immediate family members may be
recognised as victims. However, the relevant test for participation varies depending
on whether the direct victim was injured or killed. In the event of death of the direct
victim, the test is whether the person applying for VPP status is in a close personal
relationship with, or has a special bond of affection with or dependence on, the
deceased.51 If the direct victim suffered harm other than death, applications from
indirect victims should be assessed on a case by case basis taking into account: (i)
the nature of the harm suffered by the direct victim; (ii) the nature and proximity of
the relationship between the direct victim and the applicants; and (iii) whether the
applicant himself suffered harm.52

48 The Pre-Trial Judge notes that in legal language such immediate family members are “[a] person’s parents,
spouse, children and siblings”. Cf. B. A. Garner (ed.), Black’s Law Dictionary, 9th edn. (St. Paul: West, 2009),
at 679.
49 Prosecution’s Submission, para. 8.
50 Id., para. 7.
51 VPU Submission, para. 17.
52 Id., para. 17(iv).
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iii.

Discussion

49. The Pre-Trial Judge notes that other tribunals have consistently granted victim
participation or civil party status to persons other than immediate family members.53
However, those tribunals have limited indirect victims’ participation to cases where
“a close personal relationship”54 or “special bonds of affection or dependence” were
shown to have existed between the direct and indirect victims.55
50. In light of the foregoing, the Pre-Trial Judge finds that, in addition to first
degree relatives, persons in relationships of like proximity to the direct victim, and
other extended family members having a special bond of affection with or dependence
on the direct victim, can also be considered to have suffered harm as a direct result
of the Attack. Moreover, the closeness of the relationship required for the granting
of VPP status does not differ depending on whether the direct victim was injured or
killed. However, different requirements apply to proving the harm suffered by the
indirect victims depending on the harm suffered by the direct victims and on the
closeness of the relationship between the two.56
e.

Proof of Direct Result

51. In order to establish whether the harm suffered by an applicant who claims to
be a direct victim was a direct result of the Attack, the Pre-Trial Judge will assess
whether the particular circumstances of the harm suffered — that is, where and when
it occurred —correspond prima facie to those of the Attack.
52. What evidence (be it documentary or otherwise) is sufficient to satisfy this
requirement should be assessed on a case by case basis and taking into account all

53 Cf. ICC, Prosecutor v. Bahar Idriss Abu Garda, Case No. ICC-02/05-02/09-255, Decision on Applications
a/0655/09, a/0656/09, a/0736/09 to a/0747/09, and a/0750/09 to a/0755/09 for Participation in the Proceedings
at the Pre-Trial Stage of the Case, Pre-Trial Chamber I, 19 March 2010, para. 28. The ECCC Supreme Court
Chamber has held that “the category of indirect victims is not restricted to any specific class of persons such as
family members.” Cf. Duch Appeal Judgment, para. 418.
54 Lubanga Judgment on Appeals of 11 July 2008, para. 32. See footnote 41.
55 Duch Appeal Judgment, para. 562.
56 These evidentiary requirements will be discussed in the relevant sections pertaining to each type of harm below.
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relevant circumstances.57 Ordinarily, applicants claiming to have suffered physical
or mental harm as direct victims need to show at a minimum that they were present at
the scene of the Attack at the relevant time. If all reasonable steps to provide official
documents or a written statement to that effect have been taken, but yielded no
results, applicants must notify the Pre-Trial Judge of the impossibility of producing
the required documents and the reasons therefor. To that end, applicants can avail
themselves of VPU’s assistance.
53. Similarly, indirect victims whose harm results from the physical or mental
harm suffered by the direct victim need to show the direct victim’s presence at the
scene of the Attack as indicated above. In addition, they need to show their kinship,
close personal relationship or bond of special affection with, or dependence on, the
direct victim, as appropriate.
54. The same requirements apply mutatis mutandis to applicants claiming to have
suffered material harm as a direct result of the Attack with respect to showing at
a minimum that the asset(s) that have been damaged or destroyed were located in
proximity of the scene of the Attack.
3.

The Applicant Has Suffered Physical, Material or Mental Harm

55. The remaining requirement set forth by the definition of victim in Rule 2 of
the Rules is that the applicant suffered physical, material or mental harm.
56. The Pre-Trial Judge notes that neither the Statute nor the Rules define
physical, material or mental harm. The Pre-Trial Judge will therefore interpret those
notions consistently with the spirit of the Statute and the principles of interpretation
laid down in the Vienna Convention on the Law of Treaties of 1969, as referred to

57 ICC, Prosecutor v. Joseph Kony, Vincent Otti, Okot Odhiambo and Dominic Ongwen, Case No. ICC02/0401/05-371, Judgment on the Appeals of the Defence against the Decisions Entitled “Decision on victims’
applications for participation a/0010/06, a/0064/06 to a/0070/06, a/0081/06, a/0082/06, a/0084/06 to a/0089/06,
a/0091/06 to a/0097/06, a/0099/06, a/0100/06, a/0102/06 to a/0104/06, a/0111/06, a/0113/06 to a/0117/06,
a/0120/06, a/0121/06 and a/0123/06 to a/0127/06” of Pre-Trial Chamber II, Appeals Chamber, 23 February
2009, para. 36 (“Kony Judgment on Appeals of 23 February 2009”).

124

Victim Participation Status PTJ

above.58 More particularly, the Pre-Trial Judge will draw on the jurisprudence of
other criminal tribunals that have ruled on similar issues.
57. The Pre-Trial Judge further notes that the three forms of harm mentioned
in Rule 2 of the Rules — namely, physical, material and mental — are listed in
the alternative. Hence, he considers that prima facie evidence of one form of harm
suffices for the granting of VPP status, if the other conditions set forth in Rule 86(B)
are met.59
58. In light of the foregoing, where an applicant alleges multiple forms of harm,
the Pre-Trial Judge will only make a finding in relation to one of those if satisfied
that it has been proven prima facie. This does not amount to a finding that the other
form(s) of harm have not been made out prima facie. The Pre-Trial Judge’s findings
on matters concerning the harm suffered therefore cannot be relied upon elsewhere
to deny reparation to victims on the basis that they have only suffered the form of
harm expressly recognised by the Pre-Trial Judge in the present decision.
59. Finally, the Pre-Trial Judge considers that a common requirement applying
to all three forms of harm is that they must be personal to the individual (i.e. the
harm alleged must have been personally suffered by the applicant), consistent with
the jurisprudence of other tribunals.60 In cases where the victim is represented by a
person acting on his behalf, the relevant harm must have been suffered by the victim,
not by the applicant.
60. The Pre-Trial Judge will now address the standard of proof applicable to the
three forms of harm, and how such standard can be met (Section (a)). Subsequently,
he will discuss each form of harm in turn (Sections (b), (c) and (d)).

58 Cf. para. 23 above.
59 See sections IV.B., C., D. and E. below.
60 Lubanga Judgment on Appeals of 11 July 2008, paras 1, 38-39.
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a.

Standard of Proof

61. In assessing whether applicant victims have suffered harm, the Pre-Trial
Judge is required to apply a prima facie standard of proof.61 Consequently, he will
assess whether there are sufficient prima facie credible grounds that an applicant has
suffered harm.
62. As a general principle, applicants are required to produce, where possible,
documentary evidence of the harm sustained to substantiate their Application. The
probative value of the relevant documentary evidence will be assessed on a case by
case basis. As a general rule, only documents of an official nature62 will be accepted
as sufficient prima facie evidence. The Pre-Trial Judge considers that documentary
materials which are not of an official nature, such as newspaper articles, may provide
useful elements of information. However, on their own, they ordinarily do not meet
the standard of proof required for proving prima facie the harm sustained by an
applicant in and of themselves.
b.

The Notion of Harm

63. The Pre-Trial Judge notes that for the analyses of the specific forms of harm
that follow, it is useful first to define the meaning of “harm” generally. In this regard,
the PreTrial Judge considers that the ordinary meaning of “harm” as a legal concept
is applicable. For the purpose of this decision, “harm” in Rule 2 of the Rules can be
understood as “injury, loss, damage; material or tangible detriment.”63

61 Rule 86(B)(i), STL RPE.
62 By “documents of an official nature” the Pre-Trial Judge means documents issued by a competent authority
or person that can be independently verified in general, and does not mean to limit the category to documents
bearing notarised authority or similar formal authentication.
63 B. A. Garner (ed.), Black’s Law Dictionary, note 48 above, at 784.
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c.

Physical Harm
i.

The Notion of Physical Harm

64. The word “physical” pertains to something “bodily rather than mental;
involving the body; carnal”.64 Therefore, the Pre-Trial Judge considers that “physical
harm” in Rule 2 of the Rules should be interpreted as “bodily injury”. This is also
the interpretation that the ICC and ECCC have given to the notion of “harm” in their
Rules of Procedure and Evidence.65
65. The Pre-Trial Judge further notes that Rule 2 of the Rules does not set any
explicit threshold of seriousness for the physical harm alleged. According to national
legislation and case law that has elaborated on the notion of bodily harm, physical
harm that is legally relevant does not have to be life-threatening or permanent.66
However, it must be of such nature and gravity as to interfere with the health, wellbeing or comfort of the victim.67 In light of the above, the Pre-Trial Judge considers
that transient or trifling harm does not constitute physical harm for the purpose of
Rule 2 of the Rules. This is also consistent with the spirit of that Rule, which is to
define victims rather narrowly so as to “prevent [them] from being too numerous”,
thereby making the proceedings “cumbersome and slow”.68

64 Shorter Oxford English Dictionary, 6th edn. (New York: Oxford University Press, 2007), Vol. 2, at. 2194.
65 Although the Rome Statute does not refer to “physical harm” (see note 42 above), ICC Pre-Trial Chambers have
held that “harm” within the meaning of Rule 85(a) of the Rules includes physical injury, emotional suffering
and economic loss. Cf., e.g., Ruto Victims’ Participation Decision of 5 August 2011, para. 50; Situation in the
Democratic Republic of the Congo, Public Redacted Version, Decision on the Applications for Participation in
the Proceedings of VPRS 1, VPRS 2, VPRS 3, VPRS 4, VPRS 5 and VPRS 6, Pre-Trial Chamber I, 17 January
2006 (“DRC Decision on Participation”), para. 172 (containing further references to the jurisprudence of the
Inter-American and the European Courts of Human Rights). According to the ECCC Supreme Court Chamber,
the injury suffered by an applicant must be “[p]hysical, material or psychological” and “physical injury denotes
biological damage, anatomical or functional. It may be described as a wound, mutilation, disfiguration, disease,
loss or dysfunction of organs, or death.” Cf. Duch Appeal Judgment, para. 415. See note 34 above.
66 Cf., e.g., R. v. Bollom [2004] 2 Cr App R 50, para. 53.
67 Cf., e.g., R. v. Donovan [1934] 2 KB 498, at 509. In the Canadian Criminal Code, “bodily harm” is defined
as “any hurt or injury to a person that interferes with the health or comfort of the person and that is more than
merely transient or trifling in nature” (sect. 2).
68 President’s Explanatory Memorandum, paras 18-19.
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66. In conclusion, the Pre-Trial Judge considers that “physical harm” encompasses
substantial bodily injuries, ordinarily requiring a degree of medical treatment for the
victim.
ii.

Proof of Physical Harm

67. The Pre-Trial Judge recalls his finding in paragraph 52 above regarding the
necessary evidence to meet the standard of proof for the requirement of “direct
result” and deems that it also applies to proof of physical harm. Applicants are
required to produce, where possible, medical records of the harm sustained, such as
medical reports from a doctor, hospital or health centre, X-rays and scan results and
prescriptions for medication where applicable. Furthermore, prima facie proof that
the physical harm was caused by the Attack is required.
d.

Material Harm
i.

The Notion of Material Harm

68. In interpreting the notion of “material harm” in Rule 2 of the Rules, the PreTrial Judge refers to the discussion of “harm” in paragraph 63 above. As regards
the word “material”, its ordinary meaning in legal language is “of or relating to [...]
material goods”.69
69. A question that arises is whether the notion of material harm encompasses an
applicant’s loss of employment and the associated income. The Prosecution argues
that “generally, material harm would only occur as a direct result of a qualifying
attack,” and thus indicates “damage to property, vehicles or buildings owned by the
applicant.”70 However, the Prosecution also contends that there may be cases where
loss of employment and associated income could constitute material harm, provided
that they are a direct result of a qualifying attack.71
69 B. A. Garner (ed.), Black’s Law Dictionary, note 48 above, at 1066.
70 Prosecution’s Submission, para. 10.
71 Id., para. 11.
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70. The VPU claims that “material harm should be understood to encompass loss
of employment and associated income.”72 Moreover, VPU argues that the direct
victim’s dependants (i.e. those who depend financially on the person who lost his
income as a direct result of a qualifying attack) may also claim to have suffered
material harm as a result of the attack.73
71. In the jurisprudence of the ICC, harm within the meaning of Rule 85(a) of the
ICC Rules of Procedure and Evidence has been interpreted, inter alia, as economic
loss.74 Such economic loss can be claimed both by direct and indirect victims.75
Likewise, in the practice of the ECCC, the notion of material injury refers to “a
material object’s loss of value, such as complete or partial destruction of personal
property, or loss of income.”76
72. The Pre-Trial Judge considers therefore that “material harm” in Rule 2 of the
Rules denotes damage to, or destruction or deterioration of property, loss of income
or of means of subsistence and other forms of financial loss.
ii.

Proof of Material Harm

73. Where an applicant claims loss or material damage to his property, prima facie
proof of title over the property in question is required, as well as prima facie proof
of the destruction or damage caused to it by the Attack.
74. The Pre-Trial Judge recalls his finding in paragraph 52 above regarding the
sufficient evidence to meet the standard of proof and deems that it also applies to
proof of material harm. In order to prove title over property, documents such as
title deeds, registration papers or equivalent documents establishing ownership in
Lebanon, as well as invoices, insurance certificates and similar materials are relevant.
72 VPU Submission, para. 18.
73 Id., para. 20.
74 Ruto Victims’ Participation Decision of 5 August 2011, para. 50. See also note 65 above.
75 See e.g., ICC, Prosecutor v. Bahar Idriss Abu Garda, Case No. ICC-02/05-02/09, Public Redacted Version of
“Decision on the 52 Applications for Participation at the Pre-Trial Stage of the Case”, 9 October 2009, paras 9396; Lubanga Decision on ‘Indirect Victims’, paras 49-50.
76 Duch Appeal Judgment, para. 415.
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In addition to the foregoing, the material harm suffered can be shown by insurance
claim documents and other documentary evidence (for example, photographs or
audio-visual footage of the damaged property). In exceptional cases, the Pre-Trial
Judge may consider other documents in proof of material harm, such as a witness
statements attesting to the material damage suffered by an applicant.
75. Applicants claiming to have suffered material harm in the form of lost income
must provide prima facie evidence of their prior income in the form of, inter alia,
employment contracts, payslips and tax returns, as well as of their inability to work
either temporarily or permanently. This can be done by submitting documentary
evidence of, inter alia: (i) a destroyed workplace; (ii) a disability; or (iii) receipt of
unemployment benefits.
e.

Mental Harm
i.

The Notion of Mental Harm

76. In interpreting the notion of “mental harm” in Rule 2 of the Rules, the PreTrial Judge refers to the discussion of “harm” in paragraph 63 above. As regards the
word “mental”, its ordinary meaning is “[o]f or pertaining to the mind.”77
77. In the jurisprudence of the ECCC, the injury suffered by a victim “may also
be psychological and include mental disorders or psychiatric trauma, such as posttraumatic stress disorder.”78 Moreover, “[i]n grave or prolonged cases, psychological
injury may lead to physical injury by causing various ailments.”79 At the ICC, as
has already been mentioned, “harm” has been interpreted as comprising “emotional
suffering”.80 The Pre-Trial Judge recalls that these courts have granted victim status
to the family members of, or other persons in a close personal relationship with, a

77 Oxford English Dictionary, note 64 above, Vol. 1, at 1752.
78 Duch Appeal Judgment, para. 415.
79 Id., para. 417.
80 Cf. note 65 above.
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deceased or injured person on the basis of the emotional suffering occasioned by
such death or injury.81
78. In light of the foregoing, the Pre-Trial Judge concludes that the notion of
mental harm in Rule 2 of the Rules encompasses harm of emotional, psychological or
psychiatric nature. The Pre-Trial Judge furthermore considers that, to be characterised
as “harm” for the purpose of granting VPP status to applicants, emotional distress
must be serious. Indeed, the law is only concerned with emotional distress that “is
so severe that no reasonable man could be expected to endure it.”82 This is to the
exclusion of transient and trivial emotional distress. The jurisprudence of the ECCC
has adopted a similar approach. For instance, the co-investigating judges have held
that:
psychological harm has a dimension and character distinct from the emotional
distress that may be regarded as inevitably caused to witnesses of crimes of
this nature and their application will be rejected unless they have witnessed
events of an exceedingly violent and shocking nature.83

ii.

Proof of Mental Harm

79. The Pre-Trial Judge recalls his finding in paragraph 52 above regarding the
sufficient evidence required to meet the standard of proof and deems that it also
applies to proof of mental harm. Applicants claiming to have suffered mental harm
ordinarily must submit documentary evidence of the harm suffered in the form
of an attestation by a qualified medical practitioner, psychologist, psychiatrist or
counsellor.
80. With regard to the mental harm occasioned by the loss or injury of a family
member, the Prosecution avers that the requirement to show prima facie the harm

81 See, e.g., Lubanga Decision on ‘Indirect Victims’, para. 50; Duch Appeal Judgment, para. 417.
82 B. A. Garner (ed.), Black’s Law Dictionary, note 48 above, at 601.
83 ECCC, Nuon Chea, Case No. 002/19-09-2007-ECCC-OCIJ, Order on the Admissibility of Civil Party
Applicants from Current Residents of Kratie Province, Office of the Co-Investigating Judges, 9 September
2010, para. 15(d).
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suffered by the indirect victims also applies to these applicants.84 In other words,
in the Prosecution’s view, such harm should not be presumed, notwithstanding
the jurisprudence of the ICC and the ECCC supporting the exercise of such a
presumption.85
81. The VPU argues that when the direct victim was killed in an attack, the existence
of a close personal relationship or bond of affection and dependence between the
deceased and his immediate family members should be presumed.86 Conversely, it
appears from the VPU Submission that such relationship or bond should be proven
for other persons beyond immediate family members of a direct victim killed in
an attack. The same close personal relationship or bond of affection should also be
proven in cases where the direct victim suffered harm other than death.87
82. The Pre-Trial Judge recalls that, as a general principle, applicants who are
indirect victims have to show, to the extent possible, the mental harm they have
suffered.88 Moreover, they have to provide evidence of (i) the harm suffered by the
direct victim; and (ii) their kinship or otherwise close personal relationship with the
direct victim (for instance, through family record book or, in the lack thereof, the
statement of credible witnesses).
83. The Pre-Trial Judge furthermore notes that the burden of proving the mental
harm suffered by indirect victims is contingent on the gravity of the harm suffered
by the direct victim and on the closeness of the relationship between the two. As far
as the first aspect is concerned, if the direct victim sustained only minor injuries, the
emotional distress suffered by his family members would not ordinarily rise to the
level of harm required for the granting of VPP status, unless shown otherwise.

84 Prosecution’s Submission, para. 7.
85 Id., para. 9.
86 According to VPU, immediate family members comprise first degree relatives and persons assimilated into such
roles. Cf. VPU Submission, para. 17(iii).
87 Id., para. 17(iv).
88 Cf. para. 62 above.
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84. With regard to the closeness of the relationship between the direct and indirect
victims, first-degree relatives are presumed to have a special bond of affection with the
direct victim. Therefore, the harm suffered by these immediate family members can
be presumed in case of death of the direct victim, consistent with the jurisprudence of
other international courts.89 The presumption also applies to persons in a relationship
of similar closeness to the deceased (for example, persons assimilated into the role of
first-degree relatives), provided that they satisfy the Pre-Trial Judge of the existence
prima facie of their relationship with the direct victim. The harm alleged by extended
family members may, in exceptional circumstances, amount to a direct result of the
Attack if the applicant can establish a sufficiently close personal relationship with
the direct victim.90
B.

Whether the Applicant’s Personal Interests Are Affected

85. The second criterion for the granting of VPP status enshrined in Rule 86(B) of
the Rules is that the applicant’s personal interests are affected.
1.

Prosecution’s Submission

86. In the Prosecution’s view, the expressions “personal interests” and “legitimate
personal interests” in the Statute and Rules have the same meaning.91 The question
whether an applicant’s personal interests are affected is a question of fact.92 Applicants’
legitimate interests include, but are not limited to, seeking reparation, pursuing the
truth and wishing to see those responsible tried.93 In addition, the Prosecution argues
that it cannot be presumed that an applicant who has suffered harm has ipso facto had
his personal interests affected.94
89 Cf., e.g., Duch Appeal Judgment, para. 562; Kony Judgment on Appeals of 23 February 2009, para. 36.
90 ECCC, Prosecutor v. Kaing Guek Eav alias ‘Duch’, Case No. 001/18-07-2007/ECCC/TC, Judgement, Trial
Chamber, 26 July 2010, para. 643 (“Duch Trial Judgment”).
91 Prosecution’s Submission, para. 16.
92 Id., para. 12.
93 Id., para. 13.
94 Id., para. 14.
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2.

VPU Submission

87. The VPU submits that the presumption that a victim’s interests are affected by
the Tribunal’s criminal proceedings should hold, and that victims’ interests should
also be presumed to be “legitimate” unless it is shown that they are otherwise.95
Moreover, the VPU argues that that the concept of “personal interests” as set out
in Article 17 of the Statute will prove of most relevance when determining the
permissibility of a particular modality of participation sought to be exercised by
victims granted the status of victim participating in the proceedings.96
3.

Discussion

88. The Pre-Trial Judge notes that the concept of “personal interests” appears in
both Article 17 of the Statute and Rule 86(B)(ii) of the Rules. Furthermore, it is also
referred to in Article 68(3) of the Rome Statute of the ICC. Moreover, Rule 86(B)
(vi) refers to “the legitimate personal interests of the applicant at stake in the trial.”
Notwithstanding these provisions, the term itself remains undefined. The Pre-Trial
Judge will therefore interpret it consistently with the principles of interpretation
outlined in paragraph 23 above.
89. According to relevant jurisprudence, the notion of “personal interest” is
understood to mean the legitimate interest which a VPP must demonstrate in order
to justify participating in the proceedings in a specific manner, for example, by
calling witnesses or tendering evidence.97 Indeed, since they are not Parties within
95 VPU Submission, para. 30,
96 Id.,para. 32.
97 ICC, Prosecutor v. Thomas Lubanga Dyilo, Case No. ICC-01/04-01/06, Decision on Victims’ Participation”,
18 January 2008, paras 96-97 (“Lubanga Decision on Victims’ Participation”).
See also: Lubanga Judgment on Appeals of 11 July 2008, para. 99; ICC, Prosecutor v. Germain Katanga and
Mathieu Ngudjolo Chui, Case No. ICC-01/04-01/07, Decision on the Modalities of Victim Participation at Trial,
22 January 2010 (“Katanga Decision on Modalities”), paras 58, 62.
For an example of an instance in which victims were refused permission to file submissions because they had
not demonstrated how their personal interests were affected by the question before the Court, see: Prosecutor
v. Thomas Lubanga Dyilo, Case No. ICC-01/04-01/06-925, Decision of the Appeals Chamber on the Joint
Application of Victims a/0001/06 to a/0003/06 and a/0105/06 concerning the “Directions and Decision of the
Appeals Chamber” of 2 February 2007, Appeals Chamber, 13 June 2007 (“Lubanga Appeals Chamber Decision
on Joint Application”), paras 23-24, 26-28.
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the meaning of Rule 2 of the Rules — inasmuch as the Prosecutor and the Defence
are Parties — but only participants, VPPs cannot intervene in the proceedings as of
right. They must show that their personal interests are affected.
90. In light of this, the Pre-Trial Judge considers that, when determining whether
or not a person is a victim in the sense of Rule 2 of the Rules, the notion of “personal
interests” is of limited relevance. Indeed, its existence can be presumed once it is
established that the person concerned has “suffered physical, material, or mental
harm as a direct result of an attack within the Tribunal’s jurisdiction”.98 As stated
above, the notion of “personal interests” will assume additional importance when
deciding on specific the modalities for the VPPs proposed participation.
91. After having conducted an individual assessment of the Applications, the PreTrial Judge finds that the personal interests of all of the applicants who — pursuant
to his findings — have prima facie suffered harm as a direct result of the Attack, are
affected.
C.

Whether the Applicant’s Proposed Participation is Intended to Express
His Views and Concerns

92. The third criterion in Rule 86(B) of the Rules for the granting of VPP status
is that the applicant’s proposed participation is intended to express his views and
concerns.

98 Rule 2 of the Rules. The VPU made the following observation: “A number of ICC Chambers have applied the
requirement in determining whether to grant the status of participating victim to applicants at a certain phase
of proceedings. When doing so, they have tended to conclude that by virtue of the harm suffered by them,
victims in general have a broad interest in the outcome of the proceedings at a given stage (for example at the
stage of proceedings for the confirmation of charges or at trial), thus granting the status to all persons meeting
the definition of “victim.” VPU Submission, para. 28. See ICC, Prosecutor v. Joseph Kony, Vincent Otti, Okot
Odhiambo, Dominic Ongwen, Case No. ICC-02/04-01/05-252, Public Redacted Version, Decision on Victims’
Applications for Participation a/0010/06, a/0064/06 to a/0070/06, a/0081/06 to a/0104/06 and a/0111/06 to
a/0127/06, PreTrial Chamber II, 10 August 2007, paras 9-10.
See also DRC Decision on Participation, para. 63; ICC, Prosecutor v. Germain Katanga and Mathieu Ngudjolo
Chui, Case No. ICC01/04-01/07-579, Public Redacted Version of the “Decision on the 97 Applications for
Participation at the Pre-Trial Stage of the Case”, Pre-Trial Chamber I (Single Judge), 10 June 2008, paras 24,
25; ICC, Prosecutor v. Jean-Pierre Bemba Gombo, Case No. ICC-01/05-01/08, Fourth Decision on Victims’
Participation, Pre-Trial Chamber III (Single Judge), 12 December 2008, para. 91.
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1.

Prosecution’s Submission

93. The Prosecution submits that the views and concerns of the victims should
relate to criminal proceedings against persons accused of being responsible for
attacks within the Tribunal’s jurisdiction.99 This is because the object and purpose of
Article 17 of the Statute, to be considered when interpreting this requirement, is to
govern criminal trials conducted before the Tribunal.100
2.

VPU Submission

94. The VPU provides an analysis of the history of the term “views and concerns”
in Article 17 of the Statute and refers to the jurisprudence of the ICC on the nature
and extent of a VPP’s participation in proceedings.101 The VPU submits that the term
“views and concerns of the victims” should be read as encompassing any intervention
in the proceedings which victims are permitted to undertake.102
3.

Discussion

95. The Pre-Trial Judge notes that the concept of “views and concerns” appears
in both Article 17 of the Statute and Rule 86(B)(iii) of the Rules. Inspired by
Article 6(b) of the Declaration of Basic Principles of Justice for Victims of Crime
and Abuse of Power adopted by the General Assembly of the United Nations on
29 November 1985,103 this notion is also expressed in Article 68(3) of the Rome
Statute of the ICC. As is the case for the notion of “personal interests”, however,
these texts do not define the concept of “views and concerns”.
96. According to relevant jurisprudence, this criterion refers to the general
motivation of persons seeking to participate in the proceedings as victims, as well
99 Prosecution’s Submission, para. 17.
100 Id.
101 VPU Submission, para. 34. The VPU submits that Art. 17 STLSt is based on Art. 68(3) of the Rome Statute of
the ICC, itself based on the United Nations General Assembly Resolution, Declaration of Basic Principles of
Justice for Victims of Crime and Abuse of Power, A/RES/40/34, 29 November 1985, para. 6(b).
102 VPU Submission, para. 36.
103 A/RES/40/34 (1985), Annex at para. 6(b).
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as to the modalities of their participation at specific stages thereof. With respect to
the former element, it requires that applicants be driven to contribute to the pursuit
of justice, for example by seeking to establish the truth or to obtain recognition of
the harm they have allegedly suffered.104 Their objective, therefore, cannot be to
undermine the integrity or the fair and efficient conduct of the proceedings. With
respect to the latter aspect, it implies that VPPs are constrained to express their views
and concerns in accordance with the specific modalities prescribed by the Rules.105
97. In the light of this, the Pre-Trial Judge considers that, at this stage of the
proceedings, only the first aspect of the requirement is relevant. In other words,
the Pre-Trial Judge must ascertain whether persons who seek to participate in the
proceedings are motivated by a legitimate objective. The second aspect of the notion
only becomes relevant when deciding on specific modalities of VPPs’ proposed
participation at the appropriate stage of proceedings.
98. After having conducted an individual assessment of the Applications, the PreTrial Judge finds that the applicants who meet the other criteria in Rule 86(B) of the
Rules intend to express their views and concerns. Where an applicant has not stated
any specific reason for participating in the Tribunal’s proceedings, the Pre-Trial
Judge has considered whether, taking into account the entirety of his application, his
willingness to do so was demonstrated.

104 Lubanga Decision on Victims’ Participation, paras 97-98; Katanga Decision on Modalities, para. 59 (relevant
finding undisturbed by the Appeals Chamber in ICC, Prosecutor v. Germain Katanga and Mathieu Ngudjolo
Chui, Case No. ICC01/0401/07 OA 11, Judgment on the Appeal of Mr Katanga against the Decision of Trial
Chamber II of 22 January 2010 Entitled “Decision on the Modalities of Victim Participation at Trial”, 16 July
2010).
See also Separate Opinion of Judge Pikis in the Lubanga Appeals Chamber Decision on Joint Application.
105 See, for example: Lubanga Decision on Victims’ Participation, para. 98, Katanga Decision on Modalities,
paras 58, 62, and generally 68-85; Prosecutor v. Jean-Pierre Bemba Gombo, Case No. ICC-01/05-01/08-807,
Corrigendum to Decision on the Participation of Victims in the Trial and on 86 Applications by Victims to
Participate in the Proceedings, Trial Chamber III, 12 July 2010, paras 27 et seq.; Prosecutor v. Thomas Lubanga
Dyilo, Case No. ICC-01/04-01/06, Decision on the Request by Victims a/0225/06, a/0229/06 and a/0270/07 to
express their views and concerns in person and to present evidence during the trial, Trial Chamber I, 26 June
2009.
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D.

Whether the Applicant’s Proposed Participation Would Be Prejudicial
to or Inconsistent with the Rights of the Accused

99. The fourth mandatory criterion that the Pre-Trial Judge has to take into account
pursuant to Rule 86(B) of the Rules is whether the applicant’s proposed participation
would be prejudicial to or inconsistent with the rights of the accused and a fair and
impartial trial.
100. The Pre-Trial Judge considers that this requirement can be met in at least three
ways. First, it is necessary to ensure that the persons who are granted VPP status, and
therefore participate in the proceedings, are legitimately concerned thereby by virtue
of the criteria discussed above, namely: (1) they are victims as defined by Rule 2 of
the Rules; (2) their personal interests are affected; and (3) their views and concerns
relate to legitimate objectives. Second, VPPs will ordinarily be represented by
common legal representatives who — by virtue of their professional experience and
ethical obligations — are required to ensure the integrity and expeditiousness of the
proceedings. Third, with respect to the preparation of the Ayyash et al. case for trial,
concrete measures will be taken, if necessary, to ensure that victims’ participation in
the proceedings does not prejudice the rights of the accused.
101. After having conducted an individual assessment of the Applications, the PreTrial Judge finds that, in respect of those applications that meet the other criteria
in Rule 86(B) of the Rules, there are no reasons to conclude, at this stage, that the
applicants’ participation in the proceedings would be prejudicial to, or inconsistent
with, the rights of the accused to a fair and impartial trial.
E.

Other Criteria

102. In addition to these criteria that have already been examined, the Pre-Trial
Judge may also take other elements into account. In this regard:
i)

With respect to Rule 86(B)(v) of the Rules on whether an applicant is
likely to be a witness, this determination will be made at the appropriate
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time pursuant to Rule 150(D) of the Rules.106 The fact that a person may act
in the capacity of a witness during trial shall not, however, serve to deprive
that person of his rights to participate in proceedings as a victim.
ii)

With respect to Rule 86(B)(vi) of the Rules on whether the legitimate
personal interests of the applicant at stake in the trial are different from
those of other victims participating in the proceedings, the Pre-Trial Judge
considers that the relevance of this provision is twofold. First, applicants
who meet the requirements of Rule 86(B) of the Rules and have different
personal interests should be allowed to participate to express their views
and concerns. Conversely, in other circumstances the Pre-Trial Judge
may limit an applicant’s participation in the proceedings if his legitimate
personal interests at stake are not different from those of other VPPs and
are thus already represented. On the basis of the information available to
him, the Pre-Trial Judge finds that at present this situation does not arise.
Second, a determination on whether the applicant’s personal interests are
different from those of other VPPs is to be made at the time, if any, that
VPPs are divided into groups having common legal representation pursuant
to Rule 86(D) of the Rules. The fact that a person may have interests that
diverge from the interests of others shall not, however, serve to deprive that
person of his rights to participate in proceedings as a victim.

iii)

With respect to Rules 86(B)(vii) and (viii) of the Rules, the impact that the
participation of victims could have on the “integrity, dignity, decorum and
objectivity of the proceedings” and on the duration of or efficiency in the
proceedings, respectively, the Pre-Trial Judge notes that, as has already
been mentioned above,107 VPPs will ordinarily be allowed to participate
in the proceedings, not on their own account, but through common legal
representatives. The professional experience and ethical obligations of such
representatives will ensure the integrity, dignity, decorum and objectivity of

106 Rule 150(D) STL RPE provides that: “A victim participating in the proceedings may be permitted to give
evidence if a Chamber decides that the interests of justice so require.”
107 Cf. para. 100 above. For a more detailed discussion of victims’ common legal representation cf. section VI
below.
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the proceedings, as well as their efficiency. Moreover, these concerns will
be addressed by the appropriate Chamber when the modalities of victims’
participation are determined. In this regard, the PreTrial Judge considers
that at this stage of proceedings, the applicants meet these criteria.
iv)

With respect to Rule 86(B)(ix) of the Rules, on the impact the participation
of victims could have on the security of the proceedings or of any person
involved therein, the Pre-Trial Judge finds that, on the basis of the
information available to him, the granting of VPP status to the relevant
applicants does not impact negatively on the security of the proceedings
or of any person involved. If and when the question arises in the future, it
can be remedied by the application of the necessary protective measures.

v)

With respect to Rule 86(B)(x) of the Rules, whether the proposed
participation of victims would otherwise be in the interests of justice is a
matter to be determined at the time it arises, if at all. It suffices to observe
that the interests of justice and the interests of victims would usually be
complementary. Victims are likely to have an interest in seeing that crimes
are effectively investigated and — where appropriate — prosecuted. In
the instant decision, the Pre-Trial Judge is satisfied that the participation
of the VPPs recognised in this decision is consistent with the interests of
justice, and defers consideration of this element to such time as it becomes
an issue, if ever.

V.

Conclusions on the Assessment of Applications
A.

Successful Applications

103. In its Transmission Document, the VPU considers that 62 Applications out of
the total 73 submitted to the Pre-Trial Judge are complete.108

108 Transmission Document, para. 28.
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104. However, after having conducted an individual assessment of all the
Applications, following VPU’s transmission of supplementary material,109 the PreTrial Judge is satisfied that 58 Applications fulfil the requirements set forth in the
Statute and the Rules, as discussed in section IV above. Therefore, the relevant
applicants are granted the status of victims participating in the proceedings.110
B.

Incomplete Applications

105. At the time of the transmission of Applications, VPU submitted that
11 Applications were possibly incomplete in that they perhaps did not provide
sufficient evidence to support a prima facie determination by the Pre-Trial Judge in
relation to each element of the definition of “victim” in Rule 2 of the Rules.111
106. However, after having conducted an individual assessment of the Applications
following VPU’s Transmission of Consolidated Applications and VPU’s Second
Transmission of Consolidated Applications,112 the Pre-Trial Judge considers that
15 Applications are incomplete; the related applicants cannot therefore be granted
VPP status at this stage.113
107. A finding that an Application is incomplete is related to the supporting
materials which accompanied those applications, and is not equivalent to a finding
that an applicant should be denied VPP status. The Pre-Trial Judge states that
applicants whose applications have been found to be incomplete may resubmit
their applications for VPP status, with the assistance of the VPU, and with the the
supplementary materials required.
109 Cf. para. 10 above.
110 Reference is made to the following applicants: V001, V002, V003, V004, V005, V007,
V020, V021, V022, V023, V024, V025, V026, V027, V028, V030, V031, V035, V036,
V041, V042, V043, V044, V045, V046, V047, V048, V049, V050, V051, V052, V053,
V057, V058, V059, V060, V061, V062, V063, V064, V065, V066, V067, V068, V069,
V073.

V009,
V037,
V054,
V070,

V010,
V038,
V055,
V071,

V016,
V040,
V056,
V072,

111 Transmission Document, paras 24 and 28.
112 Cf. para. 10 above.
113 Reference is made to the following applicants: V006, V008, V011, V012, V013, V014, V015, V017, V018,
V019, V029, V032, V033, V034, V039.
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VI.
A.

The Common Legal Representation and Grouping of Victims
The Common Legal Representation of VPPs

108. According to Rule 86(C)(ii) of the Rules, victims shall participate in the
proceedings through legal representatives, unless otherwise authorised by the
PreTrial Judge.
109. The Pre-Trial Judge notes that no applicant has applied to represent himself.
Furthermore, the VPU has not filed any submission with respect to the common legal
representation of VPPs.
110. The Pre-Trial Judge notes that the question of common legal representation
has been considered in other jurisdictions, most notably at the ICC. In the recent
Lubanga Trial Judgment, Trial Chamber I of the ICC held that “[v]ictims’ views and
concerns may be presented by a common legal representative in order to provide
for the fairness and expeditiousness of the trial.”114 This statement followed that
Trial Chamber’s elaboration of its reasoning for common legal representation in a
preceding decision, which reasoning was the following:
The Chamber is aware […] that the personal appearance of a large number of
victims could affect the expeditiousness and fairness of the proceedings, and
given that the victims’ common views and concerns may sometimes be better
presented by a common legal representative [...]115

111. The reasoning of these decisions is informative when considering how to
apply the Tribunal’s victims’ participation regime, which is established by its own
Statute and Rules. The PreTrial Judge is required to ensure that the proceedings are
not unduly delayed, and to take any measures necessary to prepare the case for a fair
and expeditious trial.116 Furthermore, the participation of victims in the proceedings

114 ICC, Prosecutor v. Thomas Lubanga Dyilo, Case No. ICC-01/04-01/06, Judgment pursuant to Article 74 of the
Statute, 14 March 2012, para. 14(ix). See also Ruto Victims’ Participation Decision of 5 August 2011, para. 65.
115 Lubanga Decision on Victims’ Participation, para. 116.
116 Rule 89(B) STL RPE.
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must be conducted in a manner that is not prejudicial to or inconsistent with the
rights of the accused and a fair and impartial trial.117
112. In light of the foregoing, the Pre-Trial Judge considers that the victims
authorised to participate in proceedings pursuant to this decision may only do so
through a legal representative.
B.

Whether to Divide VPPs into Groups Having Common Legal
Representation

113. Rule 86(D) of the Rules further requires the Pre-Trial Judge to determine
common legal representation, and provides as follows:
The Pre-Trial Judge shall also decide whether to divide victims participating in
the proceedings into groups having common legal representation, considering:
(i) any conflicting interests that may hinder common representation;
(ii) any shared or similar interests that may facilitate common representation;
and
(iii) the rights of the accused and the interests of a fair and expeditious trial.
This decision may not be appealed.

1.

VPU’s Observations

114. In its Observations,118 the VPU advocates the creation of two groups in order
to reflect the different interests it perceives between the persons applying for the
status of VPPs.119
115. For the VPU, one group is composed of 23 victims who maintained close
personal, political or contractual ties with the person whose family120 was the

117 Art. 17 STLSt; see also Rule 86(B)(iv).
118 Cf. note 19 above.
119 VPU Observations, para. III.1.
120 Id., paras II.5-6.
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principal target of the Attack.121 Members of this first group have already identified
their legal counsel and do not plan to seek assistance from the Tribunal’s legal aid for
victims’ participation.122 The legal counsel has furthermore indicated that, together
with his co-counsel,123 he expressly excludes the possibility of being designated to
represent other victims who are considered indigent.124
116. The other alleged “heterogeneous non-group”125 is composed of the remaining
victims, the “immense majority” of whom was not directly targeted in the Attack
and had no connection with its principal target,126 but instead were merely passersby127 and as such have shared or similar interests.128 All members of this alleged
“non-group” plan to seek assistance from the Tribunal’s legal aid for victims’
participation,129 even though some of them are also already represented by legal
counsel.130
117. The VPU submits furthermore that the interests that each group has in
participating are distinct. The interest of members of the first group allegedly lies
in trying to understand why the principal objective of the Attack was targeted, since
their fate as victims is inextricably linked to his own.131 The interest of members of

121 Id., para. II.8.
122 Id., paras II.4, 7, 10, 12.
123 Id., para. II.10.
124 Id., para. II.11.
125 The VPU refers to this other group as a « ‘non groupe’ hétéroclite », Id., para. II.13.
126 Id., para. II.14. The VPU specifies that only eight of forty-two members of this “non-group” could claim any
kind of connection with the family of the principal target (Id., para. II.15), that all eight have expressed a
willingness to be included in the first group of victims and therefore could do so (Id., para. II.22, 27), and that
the putative representative of this group has confirmed to the VPU that these eight victims could readily be
assimilated into the first group without objection (Id., para. II.26).
127 Id., paras II.16-17.
128 Id., para. II.17.
129 Id., para. II.14.
130 Id., para. II.13.
131 Id., para. II.9 : « Leur participation devrait consister notamment à tenter de comprendre pourquoi et par qui
Rafic Hariri était ciblé par une attaque, leur sort de victime étant irrémédiablement et immanquablement
associé au sien. »
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the “non-group” allegedly lies in trying to understand why, and by whom, an attack
against them was planned and executed.132
118. The VPU argues that the representation of all victims by a single common
legal representative would be inappropriate. It avers that a single common legal
representative would not be able adequately to represent the different views and
concerns of all victims, only some of whom were targeted by the Attack.133 It submits
furthermore that it would in any event generate an imbalance within the group due
to the weight and influence of the group of victims associated with the family of the
principal target of the Attack.134 Some members of the “non-group”, on the other
hand, have allegedly expressed their desire not to be associated in any way with the
political affiliations of certain victims.135
2.

Discussion

119. The Pre-Trial Judge notes that a plain reading of Rule 86(C) of the Rules
reveals that, since he must decide whether to divide VPPs into groups for this purpose,
the Rule suggests that the VPPs are presumed to be treated as a single group, unless
valid reasons according to Rule 86(D)(i)-(iii) of the Rules justifies not doing so.
120. Moreover, VPPs’ participation must be effected with due regard not only to
the interests of the VPPs, but also to the broader interests which the Pre-Trial Judge
is charged to ensure, notably the rights of the accused and a fair and expeditious trial.
The Pre-Trial Judge therefore considers that the Tribunal’s victims’ participation
regime does presume the common legal representation of victims, grouped into one
group, unless at least one of the criteria in Rule 86(D)(i)(iii) is met. It remains to be
determined whether there are reasons to rebut this presumption in the case of the
instant Applications.

132 Id., para. II.17 : « Leur participation devrait consister notamment à tenter de comprendre pourquoi et par qui
une attaque contre leur personne était planifiée et exécutée. »
133 Id., paras II.18, 20.
134 Id., paras II.18-19.
135 Id., para. II.21.
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121. The Pre-Trial Judge considers that all of the applicants are affected by the
same alleged facts and criminal conduct. The Pre-Trial Judge is not persuaded that
at present there is either a conflict of interest that hinders common representation of
a single group, or shared or similar interests which require the division of a single
group of VPPs.
122. Furthermore, the Pre-Trial Judge does not consider that the alleged interests of
each of the two proposed groups advanced by the VPU can be differentiated. Trying
to understand why, and by whom, an attack against some of the victims was planned
and executed is, to all intents and purposes, the same as trying to understand why and
by whom the principal objective was targeted by the Attack. There are therefore no
distinct interests between the two proposed groups of VPPs.
123. Neither does the PreTrial Judge consider that the weight and influence of
certain victims is a factor that justifies dividing a group of victims. Indeed, the notion
of equal treatment should inform the participation of VPPs136 such that no victim
should be placed at a disadvantage with respect to another when participating in
the proceedings.137 What permits VPPs to present their views and concerns during
the proceedings is not their importance relative to other victims, but the fact that
their personal interests have been affected, and that they have suffered some form
of harm.138 To make a contrary finding could undermine the interests of the ‘other’
less well-endowed victims. It could furthermore introduce into criminal proceedings
extraneous considerations that may be prejudicial to or inconsistent with the rights
of the accused and a fair and impartial trial, in violation of Article 17 of the Statute.
124. The Pre-Trial Judge notes that according to the VPU’s observations, some
victims have allegedly expressed their desire not to be associated with the political

136 This is notwithstanding the fact that VPPs are not Parties per se, and as such they cannot be said to benefit from
the same rights to equal treatment as do the accused (cf. Art. 16(1), (4)STLSt).
137 For example, Art. 3(c) of the UN Basic Principles provides that “[t]he obligation to respect, ensure respect for
and implement international human rights law and international humanitarian law as provided for under the
respective bodies of law, includes, inter alia, the duty to … [p]rovide those who claim to be victims of a human
rights or humanitarian law violation with equal and effective access to justice, as described below, irrespective
of who may ultimately be the bearer of responsibility for the violation” (emphasis added).
138 Art. 17 STLSt., Rule 2 STL RPE. Cf. also Sections IV.A.3, IV.B, and IV.C above.
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interests of certain other victims.139 In this regard, the Pre-Trial Judge considers that
such interests, if any, should not influence the decision on whether the VPPs should
be divided into groups. Such decision will be based exclusively on the legal criteria
prescribed by Rule 86(D) of the Rules.
125. The Pre-Trial Judge also takes note of the VPU’s submission that a lawyer
has already been appointed to represent the first group, and that this lawyer and his
co-counsel have expressly refused to represent indigent VPPs. The PreTrial Judge
refers to Rule 51(C)(i) of the Rules, which requires the VPU, “under the authority of
the Registrar”, to:
draw up and maintain a list of highly qualified counsel who meet the criteria
set forth in Rule 59(B)(i), (ii), (iii) and (C) concerning the qualifications of
defence counsel, and who have indicated their availability and willingness to
represent victims participating in the proceedings […]

126. If an individual counsel expresses his unwillingness to represent VPPs, it is
for the VPU, under the authority of the Registrar, to resolve the issue accordingly.
127. Having reviewed the Applications of the VPPs, and having considered the
VPU’s submissions, the Pre-Trial Judge finds that there are no valid reasons to justify
dividing the VPPs into more than one group. Furthermore, following the review of
the Applications, the Pre-Trial Judge considers that there are no conflicting interests
that may hinder common representation. Neither are the rights of the accused, nor
the interests of a fair and expeditious trial, prejudiced by grouping the VPPs into one
group; indeed, the trial would arguably be rendered more expeditious doing so.
128. The Pre-Trial Judge notes that it is incumbent upon the Registrar — pursuant
to Rule 51(G) of the Rules — first to consult the VPU and then to designate
counsel and co-counsel as appropriate to represent victims participating in the
proceedings, in accordance with the applicable Rules and Directive on Victims’
Legal Representation140, and with this decision. In any event, this decision does
not fetter the Registrar’s discretion to designate as many co-counsel to the legal
139 The VPU Observations refer to « dimension politique », VPU Observation, para. II.21.
140 STL/BD/2012/04, adopted 4 May 2012.
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representative as he considers is necessary to represent effectively the VPPs for the
proper functioning of the proceedings.
VII. Confidentiality
129. The present decision is classified as “public” although it refers to documents
in the Applications which are classified as confidential and ex parte. The reasons for
maintaining the confidential and ex parte nature of the Applications at this stage of
the proceedings have already been stated by the Pre-Trial Judge in the Decision of
5 April 2012.141 For the same reasons, the individual assessment of each Application
transmitted to the Pre-Trial Judge is contained in the confidential and ex parte
annex attached to the present decision.142 The PreTrial Judge recalls, however, the
principle of publicity of pre-trial proceedings enshrined in Rule 96 of the Rules.143
He considers that it is in the interest of the transparency of proceedings to render
this decision publicly. Moreover, the references in this decision to confidential and
ex parte documents — which are necessary to provide a reasoned opinion — are
sufficiently abstract and general in nature that they do not in any way compromise the
anonymity of the applicants or the confidentiality of their Applications, or prejudice
their interests.
130. Finally, the Pre-Trial Judge reminds the Parties that, as already stated in the
Decision of 5 April 2012, the withholding of the identities of the applicants, and their
Applications, is justified in order to protect their interests at this stage of proceedings.
Nevertheless, subject to the authorisation of a Chamber, the Parties may either be
provided with the identities of some or all of the VPPs, or be granted access to some
or all of their Applications. At this stage of proceedings, however, withholding of the
identity of the applicants and their Applications does not prejudice the rights of the
Accused or the interests of the Prosecution.
141 Decision of 5 April 2012, paras 26-55.
142 The Annex to this decision must be made accessible to the VPU, and the VPU must to notify each applicant of
the present decision, but only insofar as it relates to his Application.
143 Rule 96(A) STL RPE provides that “[s]ubject to sub-paragraph (B), pre-trial filings, proceedings and orders
shall be public, unless otherwise provided by the Rules or decided by the Pre-Trial Judge at the request of a
Party.”
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131. If persons who have been granted VPP status wish to remain anonymous or
seek other protective measures, a request to that end should be submitted to the PreTrial Judge as soon as possible, pursuant to Rule 133(A) of the Rules.144 In order to
expedite that process, and in keeping with the Tribunal’s jurisprudence, the Pre-Trial
Judge invites VPU or the victims’ legal representative, as appropriate, to submit any
such requests to the Pre-Trial Judge after having conducted a risk assessment for the
relevant applicant(s) with the assistance of the Victims and Witnesses Unit of the
Tribunal (the “VWU”).145

144 “The Trial Chamber may, proprio motu or at the request of a Party, the victim or witness concerned, the Victims’
Participation Unit or the Victims and Witnesses Unit, order appropriate measures for the privacy and protection
of victims and witnesses, provided that the measures are consistent with the rights of the accused.”
145 In keeping with the spirit of the Order of the Appeals Chamber of 7 October 2011, it is appropriate that the
VWU also examines the risk to the above mentioned persons. Cf. STL, In the matter of El Sayed, Case No. CH/
AC/2011/02, Order Allowing in Part and Dismissing in Part the Appeal by the Prosecutor against the Pre-Trial
Judge’s Decision of 2 September 2011 and Ordering the Disclosure of Documents, 7 October 2011, para. 34;
Prosecutor v. Ayyash et al., Case No. STL-11-01/I/PTJ, Provisional Order on the Prosecution’s Application
of 21 December 2011 Filed pursuant to Rules 115, 116 and 133 of the Rules of Procedure and Evidence,
24 January 2012, para. 5.
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DISPOSITION
FOR THESE REASONS,
THE PRE-TRIAL JUDGE,
PURSUANT TO Rules 2, 51, 86 and 133 of the Rules,
GRANTS the status of victims participating in the proceedings to the following
persons as referred to in the Annex: V001, V002, V003, V004, V005, V007, V009,
V010, V016, V020, V021, V022, V023, V024, V025, V026, V027, V028, V030,
V031, V035, V036, V037, V038, V040, V041, V042, V043, V044, V045, V046,
V047, V048, V049, V050, V051, V052, V053, V054, V055, V056, V057, V058,
V059, V060, V061, V062, V063, V064, V065, V066, V067, V068, V069, V070,
V071, V072, V073;
REJECTS as incomplete all other Applications;
ORDERS the VPU to notify each applicant of the present decision only insofar as it
relates to his Application;
DECIDES that victims admitted to participate in the proceedings shall do so in a
single group having common legal representation;
ORDERS the Registrar to designate a legal representative and as many co-counsel
as necessary to represent the persons granted the status of victims participating in
the proceedings;
RECALLS the Decision of 5 April 2012 ordering that the annexes to the Transmission
Document remain confidential and ex parte until further order;
DECLARES that the Annex remains confidential until further order; and
INVITES the VPU or the victims’ legal representative to submit any request for
appropriate measures to ensure the privacy and protection of victims participating in
the proceedings to the Pre-Trial Judge, after having conducted a risk assessment for
the relevant VPPs with the assistance of the VWU.
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Done in Arabic, English and French, the English version being authoritative.
Leidschendam, 8 May 2012.

Daniel Fransen
Pre-Trial Judge
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I.

Introduction

1.
In the present decision, the Pre-Trial Judge rules on the modalities of victims’
participation in the proceedings before him in the Ayyash et al. case. In so doing, he
also addresses the Registrar’s “Submission on Receipt of Confidential Documents
by Victims’ Legal Representatives and the Victims’ Participation Unit” of 1 March
2012 (the “Registrar’s Submission”),1 and related subsequent filings.2
2.
This Decision applies to those individuals who are granted the status of victims
participating in the proceedings (“VPP” or “VPPs”).
3.
Moreover, the scope of this decision is limited to victims’ participation during
proceedings before the Pre-Trial Judge. For the purposes of the present decision, the
expression “pre-trial phase of proceedings” is the phase of proceedings following the
confirmation of an indictment3 and preceding the transmission of the case-file to the
Trial Chamber pursuant to Rule 95 of the Rules of Procedure and Evidence of the
Tribunal (the “Rules”).
4.
This decision is therefore without prejudice to another Chamber’s determination
of the modalities of victims’ participation at subsequent stages of the proceedings,
as appropriate.
5.
In this decision, the Pre-Trial Judge will first recall the procedural background
(Section II) and the applicable law (Section III). He will then address the modalities
of victims’ participation in pre- trial proceedings (Section IV) before determining the
documents to which the Tribunal’s Victims’ Participation Unit (the “VPU”) should
have access in order effectively to exercise its mandate (Section V).

1

STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/PTJ, Submission on Receipt of Confidential
Documents by Victims’ Legal Representatives and the Victims’ Participation Unit, 1 March 2012.

2

See Section II, Procedural Background, below.

3

Pursuant to Rule 2 of the Rules, victims participating in the proceedings may only do so after the confirmation
of an indictment.
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II.

Procedural Background

6.
On 1 March 2012, the Pre-Trial Judge received the Registrar’s Submission
filed pursuant to Rule 48(C) of the Rules,4 in which the Registrar sought clarifications
on the distribution of documents classified as “confidential” to the VPU and the legal
representative.5
7.
On 2 March 2012, the Pre-Trial Judge invited the Parties to file their responses
to the Registrar’s Submission by 9 March 2012.6
8.
On 9 March 2012,
“Prosecution’s Response”).7

the

Prosecution

filed

its

response

(the

9.
Also on 9 March 2012, Defence Counsel for Mr. Ayyash, joined and supported
by Defence Counsel for Mr. Badreddine, Mr. Oneissi, and Mr. Sabra, filed their
response (the “Defence Response”).8
10. On 28 March 2012,9 the Pre-Trial Judge invited the Parties to file any
additional submissions with respect to access to disclosure material by the Victims’
Representatives and the VPU by 4 April 2012.
11. On 4 April 2012, the Defence Counsel jointly filed its submission on access
to disclosure materials (the “Defence Submission”);10 and the Prosecution filed
4

Registrar’s Submission.

5

Registrar’s Submission, para. 1.

6

CMSS Memorandum entitled “Filing Instructions from the Pre-Trial Judge pursuant to Rule 8 regarding
the Submission on Receipt of Confidential Documents by Victims’ Legal Representatives and the Victims’
Participation Unit, filed by the Registry on 1 March 2012”, 2 March 2012, R117857.

7

STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/PTJ, Prosecution’s Response to the Registry’s
Submission on Receipt of Confidential Documents by Victims’ Legal Representatives and the Victims’
Participation Unit, 9 March 2012.

8

STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/PTJ/PT (sic.), Defence Response to the Registrar’s
“Submission on Receipt of Confidential Documents by Victims’ Legal Representatives and the Victims’
Participation Unit”, 9 March 2012.

9

CMSS Memorandum entitled “Scheduling Directive from the Pre-Trial Judge”, 28 March 2012,
R119413-R119414.

10 STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/PTJ, Joint Defence Submission regarding Access to
Disclosure Material by The Victims’ Legal Representatives and The Victims’ Participation Unit, 4 April 2012.
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an additional submission on access to disclosure material (the “Prosecution’s
Submission).11 The VPU filed a submission on the same issue (the “VPU Submission”)
on the same date.12
12. On 8 May 2012, the Pre-Trial Judge ruled on victims’ applications to participate
in proceedings, granting the status of victim participating in the proceedings to 58
applicants. 13
13. On 16 May 2012, the Registrar designated the legal representative of the
VPPs, together with two colegal representatives, pursuant to Rule 50(G)(i) of the
Rules (the “Legal Representative”).14
III.

Applicable Law

14. The statutory provision relevant to victims’ participation in proceedings before
the Pre-Trial Judge is Article 17 of the Statute, supplemented by several provisions
in the Rules.
15.

Article 17 of the Statute provides that:
Where the personal interests of the victims are affected, the Special Tribunal
shall permit their views and concerns to be presented and considered at stages
of the proceedings determined to be appropriate by the Pre-Trial Judge or the
Chamber and in a manner that is not prejudicial to or inconsistent with the
rights of the accused and a fair and impartial trial. Such views and concerns
may be presented by the legal representatives of the victims where the PreTrial Judge or the Chamber considers it appropriate.

11 STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/PTJ, Prosecution’s Additional Submissions pursuant
to the Pre-Trial Judge’s Scheduling Directive Dated 28 March 2012, 4 April 2012, para. 4. The Prosecution
sought leave to make submissions “out of time” to the extent that its Submission raised matters it ought to have
addressed in its response; Ibid.
12 STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/PTJ, VPU Submission pursuant to the Pre-Trial
Judge’s Scheduling Directive of 28 March 2012, 4 April 2012.
13 STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/PTJ, Decision on Victims’ Participation in the
Proceedings, public with confidential and ex parte annex, 8 May 2012 (the “Decision on Victims’ Participation”).
14 STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/PTJ, Designation of Victims’ Legal Representatives,
16 May 2012.
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16. Several other provisions in the Rules grant victims participating in the
proceedings more specific procedural entitlements at various phases of the
proceedings. The Pre-Trial judge will recall those provisions in the Rules within the
context of the different sections of the present decision. The Pre-Trial Judge will also
take into account the relevant Practice Directions.
IV.

The Modalities of Victim’s Participation before the PreTrial Judge

17. The modalities of victims’ participation in the proceedings are generally
regulated by specific provisions in the Rules. Before addressing them in turn, four
preliminary considerations are in order.
18. First, the Pre-Trial Judge recalls that VPPs are not parties to the proceedings
in the sense of Rule 2 of the Rules, which defines only the Prosecution and the
Defence as Parties. The VPPs’ participation is limited to expressing their views and
concerns on matters that affect their personal interests.15 Therefore, to participate in
proceedings before the PreTrial Judge in relation to a specific issue, a VPP’s personal
interests must be affected by the particular issue under consideration.16 Where the
VPPs’ personal interests are not affected by the particular issue at a specific stage
in the proceedings in which they seek to intervene, their participation will either be
limited or prevented accordingly.17
15 The Pre-Trial Judge recalls that this is also a criterion for the granting of VPP status, as stated in the Decision
on Victims’ Participation (Section IV. B. and C.)
16 This is consistent with the practice of other international courts. See e.g., International Criminal Court (“ICC”),
Prosecutor v. William Samoei Ruto, Henry Kiprono Kosgey and Joshua Arap Sang, Case No. ICC01/09-01/11,
Decision on Victims’ Participation at the Confirmation of Charges Hearing and in the Related Proceedings,
5 August 2011, (“Ruto Victims’ Participation Decision of 5 August 2011”), para. 84: “In particular, in order for
the Chamber to grant them rights under the said legal basis, victims must justify that their personal interests are
affected by the specific issue(s) under consideration.”
17 ICC, Prosecutor v. Thomas Lubanga Dyilo, Case No. ICC-01/04-01/06, Decision on Victims’ Participation,
18 January 2008, paras 96-97 (“Lubanga Decision on Victims’ Participation”), para. 96: “Following an initial
determination by the Trial Chamber that a victim shall be allowed to participate in the proceedings, thereafter in
order to participate at any specific stage in the proceedings, e.g. during the examination of a particular witness
or the discussion of a particular legal issue or type of evidence, a victim will be required to show, in a discrete
written application, the reasons why his or her interests are affected by the evidence or issue then arising in
the case and the nature and extent of the participation they seek. A general interest in the outcome of the case
or in the issues or evidence the Chamber will be considering at that stage is likely to be insufficient.” See also
ICC, Prosecutor v. Thomas Lubanga Dyilo, Case No. ICC-01/04-01/06, Judgment pursuant to Article 74 of the
Statute, 14 March 2012 (“Lubanga Trial Judgment”), para. 14(v).
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19. Second, a VPP’s proposed participation cannot be inconsistent with the rights
of the accused and a fair and impartial trial.18 In addition to this being a criterion for
the determination of VPP status, it is also a factor for the PreTrial Judge to consider
throughout proceedings when assessing whether or not a VPP can intervene, and if
so, the manner in which he may do so.
20. Third, the Pre-Trial Judge recalls that, pursuant to the Decision on Victims’
Participation and in application of Rule 86(C)(ii) and (D) of the Rules, VPPs are
only permitted to participate in proceedings related to the Ayyash et al. case as part
of a group having common legal representation.19 No VPPs have been authorised to
represent themselves. Therefore, in this Decision, when referring to VPPs, the PreTrial Judge means their Legal Representative unless the context indicates otherwise.
21. Fourth, this Decision provides a framework for victims’ participation in the
proceedings on the basis of the applicable Rules. Where the Rules are clear, and
do not lead to conflicting interpretations, the PreTrial Judge has not sought the
observations of the Parties and the participants. The Pre-Trial Judge has however
invited the submissions of the Parties and the VPU in respect of the access of VPPs
to confidential filings and disclosure materials, since in this respect the Rules are
unclear. These observations are summarised in the relevant sections below.
22. The Pre-Trial Judge will now elucidate victims’ participatory entitlements —
which they will exercise through their Legal Representative — at the pre-trial phase
of the proceedings before him. This is without prejudice to any other entitlement that
the Pre-Trial Judge may grant the VPPs in the course of the pre-trial proceedings
either proprio motu or at the request of the Legal Representative.
A.
23.

Participation at Meetings, Status Conferences and Hearings
Rule 89(C) of the Rules provides that:
In order to perform his functions and when necessary in the interests of justice,
the Pre-Trial Judge may, proprio motu where appropriate, hear the Parties,

18 Art. 17 STLSt.
19 Decision on Victims’ Participation, paras 112, 127-128.
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without the accused or the victims participating in the proceedings being
present. The Pre-Trial Judge may hear the Parties and the victims participating
in the proceedings in chambers, in which case minutes of the meeting shall be
taken by a representative of the Registry.

24.

Rule 91(D) and (E) provide that:
The Pre-Trial Judge shall order the Parties to meet to discuss issues related
to the preparation of the case. He may invite victims participating in the
proceedings to attend.
Such meetings shall be held inter partes or, if the Pre-Trial Judge so decides at
the request of a Party, ex parte.

25.

Pursuant to Rule 94(A) of the Rules, the Pre-Trial Judge shall:
convene a status conference within a reasonable period after the initial
appearance of the accused and not more than eight weeks after it and, thereafter,
within eight weeks from the previous one unless otherwise ordered to:
(i)

organise exchanges between the Parties so as to ensure expeditious
preparation for trial; and

(ii) review the status of the case and allow the Parties the opportunity to raise
issues in relation thereto, including the mental and physical condition of
the accused

26. In light of these provisions, and taking into account the principles recalled
in paragraph 19 above, the PreTrial Judge considers that, as a general rule, the
Legal Representative may attend and participate in meetings, status conferences
and hearings, where a VPP’s personal interests are affected by an issue which will
be considered at the event concerned. Indeed, to hold otherwise would seriously
impede the Legal Representative’s ability to exercise his mandate. This general rule
is subject to the following two limitations.
27. First, the Legal Representative cannot attend meetings, status conferences and
hearings where the PreTrial Judge has so decided. 20
20 The Rules envisage specific meetings at which victims are not present. See e.g. Rule 91(E) STL RPE, providing
that meetings on the preparation of the case are held ex parte if the PreTrial Judge so decides at the request
of a Party. Rule 89(C) STL RPE, cited above, recognises the PreTrial Judge’s authority to convene meetings
“without […] the victims participating in the proceedings being present”.
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28. Second, the Legal Representative’s attendance at meetings, status conferences
and hearings may not extend to the full event, and may be limited to those agenda
items of concern to the VPPs.
29. With respect to transcripts, the Pre-Trial Judge considers that the Legal
Representative must have access to the full transcript of public status conferences and
hearings. The Legal Representative must furthermore be provided with the portions
of the transcripts of meetings, status conferences and hearings held in camera or ex
parte which the Legal Representative attended.21
30. With respect to minutes of meetings, the Pre-Trial Judge considers that the
Legal Representative must have access thereto in the same manner as he has access
to transcripts.
B.

Filings of Written Motions, Briefs and Related Documents

31. While there are instances in the Rules where victims are required to submit
written filings,22 the Rules are silent on whether victims may file written submissions
before the PreTrial Judge on their own initiative. Nevertheless, in order to give effect
to their entitlement to participate in proceedings, the PreTrial Judge considers that
the Legal Representative may file — in addition to responses and replies23 —motions
or briefs on any issue that affects the victims’ personal interests. This approach —
21 See Ruto Victims’ Participation Decision of 5 August 2011, para. 93
22 E.g.: Rule 89(D) STL RPE provides that: “The Pre-Trial Judge shall record the points of agreement and
disagreement on matters of law and fact. In this connection, he may order the Parties and the victims participating
in the proceedings to file written submissions.”
Rule 89(F) and (G) STL RPE state that: “The Pre-Trial Judge may set time-limits for the making of pre-trial
motions or preliminary motions until the submission of the file to the Trial Chamber. Failure by a Party or a
victim participating in the proceedings to raise objections or to make requests in accordance with the time-limits
set by the Pre-Trial Judge or under these Rules, shall constitute waiver thereof, but the Pre-Trial Judge or a
Chamber, for good cause, may grant relief from the waiver.
Pursuant to Rule 91(H) of the Rules, VPPs are required to file — within a time-limit set by the Pre-Trial
Judge — the list of witnesses they would like the Trial Chamber to call, as well as the list of exhibits they would
like the Trial Chamber to admit into evidence. These filings form part of the case file that the Pre-Trial Judge
will transmit to the Trial Chamber pursuant to Rule 95 of the Rules (Cf. in particular, Rule 95(A)(i) and (vii)
STL RPE).
23 The Practice Directive on Filing of Documents before the Special Tribunal for Lebanon, STL/PD/2010/01/
Rev.1, 23 April 2012, includes “a victim participating in the proceedings or a victims’ legal representative” as a
participant in its definition of the term. See also Rule 87(B) STL RPE.
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consistent with the principle recalled in paragraph 20 above — has been adopted in
other jurisdictions.24 The PreTrial Judge will decide on an application from a Legal
Representative to file a document on his own initiative taking into consideration
whether the issue affects the personal interests of the victims and the right of the
accused to a fair and expeditious trial, and after hearing the Parties if he considers it
necessary.25
C.

Access to Documents and Filings

32. Turning now to the Legal Representative’s access to documents, Rule 87(A)
of the Rules provides that:
Unless the Pre-Trial Judge or the Trial Chamber, proprio motu or at the request
of either Party, determines any appropriate restriction in the interests of justice,
a victim participating in the proceedings is entitled to receive documents filed
by the Parties, in so far as they have been disclosed by one Party to the other as
well as the file, excluding any confidential and ex parte material, handed over
by the Pre-Trial Judge to the Trial Chamber before commencement of trial
pursuant to Rule 95.26

33. The Practice Direction on Filings sets out four different levels of classification
of documents filed before the Tribunal. Pursuant to Article 7 of that Practice Direction,
24 Cf. Lubanga Decision on Victims’ Participation, para. 118: “Finally, in relation to the request of the victims legal
representatives to be granted the right to initiate procedures (for instance by filing applications and requests), the
Trial Chamber considers that there is nothing in the Court’s statutory and regulatory provisions which prevents
victims from filing requests or applications to the Chamber whenever an issue arises that affects their interests
(individually or collectively), in accordance with Article 68(3) of the Statute. The Trial Chamber will decide on
any application or request of this kind, having consulted with the parties and other participants to the extent that
is appropriate, and bearing in mind the right of the accused to a fair and expeditious trial.”
See also Practice Direction on Filings, Definitions, p. 2, in which the same approach is partially anticipated,
since it includes within its definition of “participant” inter alia “a victim participating in the proceedings or a
victim’s legal representative”.
25 Cf. Lubanga Decision on Victims’ Participation, para. 118.
26 The French version of the Rule, with which the Arabic version is more consistent, reads as follows: « À moins
que le Juge de la mise en état ou la Chambre de première instance n’impose, d’office ou à la demande de l’une
des parties, une quelconque restriction dans l’intérêt de la justice, une victime participant à la procédure
a le droit de consulter les documents déposés par les parties, dans la mesure où lesdits documents ont été
communiqués par l’une des parties à l’autre, ainsi que le dossier, à l’exclusion des documents confidentiels et
ex parte, remis par le Juge de la mise en état à la Chambre de première instance avant l’ouverture du procès,
en application de l’article 95 », emphasis added.
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documents may be filed with one of the following classifications: (i) “Public”;
(ii) “Confidential”; (iii) “Confidential and Ex Parte”; and (iv) “Under Seal and Ex
Parte with Limited Distribution”
34. The Pre-Trial Judge notes that Rule 87(A) of the Rules is unclear in three
respects. First, Rule 87(A) of the Rules refers to documents that have been “filed
[…], in so far as they have been disclosed by one Party to the other”, thereby
confounding the provision of documents to another participant with the technical
exercise of disclosing materials pursuant to an obligation to do so.27
35. Second, Rule 87(A) of the Rules entitles the VPP to “receive” documents filed,
while the French version grants the VPP the right to inspect (“droit de consulter”)
the same.
36. Third, it remains to be determined whether the notion of “documents filed by
the Parties” in Rule 87(A) of the Rules includes documents classified as confidential.
The Registrar has sought clarification, under Rule 48(E) of the Rules28 on this matter,29
and the Pre-Trial Judge invited the Parties to file their submissions in response.
1.

Submissions
a.

The Registrar

37. The Registrar points out that neither the Rules nor the Practice Direction on
Filings identify the recipients of confidential filings in general. The Registrar avers
that clarifying the matter now would facilitate the expeditious course of proceedings
by ensuring that the Legal Representative — once designated — could begin work
immediately, assured of the extent of the victims’ entitlement to confidential materials
and his ability to access such materials from the moment of his designation.30
27 See Rules 110 to 122 STL RPE in general.
28 Pursuant to Rule 48(E) STL RPE, “the Registrar shall receive and file all filings and distribute them to all
intended recipients.”
29 Registrar’s Submission, para. 1.
30 Registrar’s Submission, para. 3.
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38. The Registrar submits that all filings that are classified as confidential should
be “distributed to the VPU and to the [L]egal [R]epresentatives except where one
or both have been specifically excluded from receiving a particular document or
category of documents by the Pre-Trial Judge or the Trial Chamber”.31 Further, the
Registrar avers that Rule 87(A) of the Rules is “clearly intended to exclude receipt
only in relation to those documents classified as ‘confidential and ex parte’.”32
39. To the extent that the meaning of Rule 87(A) of the Rules lacks clarity between
the “receipt” and “inspection” of confidential filings,33 the Registrar avers that the
reading that means “receipt” is correct.34
b.

The Prosecution

40. In its Response to the Registrar’s Submission, the Prosecution submitted
that the issue is premature, and initially declined to make submissions on Legal
Representative’s access to confidential filings.35 The Prosecution did, however, seek
leave to address the matter in its subsequent Submission,36 which leave the Pre-Trial
Judge hereby grants.37 The Prosecution further argues that the Legal Representative
should be provided with confidential filings on a case-by-case basis, if the content
is relevant to specific issues pertaining to the victims, and if this access is consistent
with any protective measures that may apply.38
31 Registrar’s Submission, para. 20.
32 Thus, the Registrar excludes from the scope of his observations on applicability of Rule 87(A) of the Rules to
evidence and material which is disclosed between the Parties; Registrar’s Submission, para. 6.
33 See the Discussion below, para. 55.
34 Registrar’s Submission, para. 9. The Registrar reasons that “A mere right to inspect confidential documents but
not to receive them would prove logistically problematic and undermine the ability of the legal representatives
to participate fully in proceedings on behalf of their clients.”
35 Prosecution’s Response, para. 11.
36 Prosecution’s Submission, para. 4.
37 The PreTrial Judge considers that, since the subject matter on which the Prosecution was invited to make
submissions in the Prosecution’s Response, and the Prosecution’s Submission, both concern Rule 87(A) and
are therefore linked and need to be read together, the request to make its observations “out of time” should be
granted.
38 Prosecution’s Submission, paras 5(c), 19.
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c.

The Defence

41. The Defence likewise considers the matter to be premature.39 The Defence
challenges the Registrar’s standing to request clarification from the Pre-Trial Judge
in this regard, averring that “[t]he Registry and any of its organs are not permitted to
become a party to the proceedings”.40 On the contrary, the Defence submits that it is
for the Legal Representative — once designated — to make submissions regarding
the access of victims to confidential filings.41
2.

Discussion

42. At the outset, the Pre-Trial Judge considers that taking a decision at this stage is
justified. PreTrial proceedings are ongoing, and the Trial Chamber is seised of matters
which may conceivably be of concern to the VPPs. Indeed, the PreTrial Judge notes
that the Trial Chamber has invited “the lead legal representative to file observations
on behalf of all participating victims in regard to the four Defence motions, if any,
by Wednesday, 6 June 2012”.42 The designation of the Legal Representative at this
late stage necessitates providing him with the materials required in order to carry out
his mandate forthwith. Making the determination now will help to ensure that the
proceedings are not unduly delayed and the case is prepared for a fair and expeditious
trial, pursuant to Rule 89(D) of the Rules.
a.

The Meaning of “Disclosed” in Rule 87(A) of the Rules

43. Rule 87(A) entitles VPPs to receive documents filed by the Parties in so far
as they have been “disclosed by one Party to the other”. The French equivalent of
the Rule is “dans la mesure où lesdits documents ont été communiqués”. On the
face of it, these appear to be distinct concepts, and the PreTrial Judge considers that
clarification is needed.
39 Defence Submission, para. 6. The Defence Submission predates the Decision on Victims’ Participation.
40 Defence Response, para. 10.
41 Defence Response, paras 9 and 10.
42 STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/TC, Procedural Decision on Defence Motions
Challenging Jurisdiction, 18 May 2012, para. 8.
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44. As the Prosecution and the Defence have pointed out, “disclosure” in the
technical sense is governed by Rules 110 to 122 of the Rules.43 According to those
Rules, various participants in the proceedings have obligations to disclose inter alia
supporting material, statements obtained from the accused, and witness statements.44
“Disclosure” in the technical sense furthermore includes other obligations to be
determined by the Trial Chamber in specific circumstances.45 The Prosecution is
obliged to disclose any other information he has which may reasonably suggest
the innocence or mitigate the guilt of the accused or affect the credibility of his
evidence.46 Rules 110 to 122 of the Rules do not, however, refer to “documents filed
by the Parties” as generating a disclosure obligation.
45. The Pre-Trial Judge notes that materials disclosed by the Parties, in the
technical sense of the term, are not limited to disclosure materials that have been
filed in the Ayyash et al. case file. It also includes other materials that are otherwise
disclosed by the Parties, pursuant to their disclosure obligations in the Rules, and are
not filed.
46. The PreTrial Judge therefore understands the phrase “disclosed by one Party
to the other” in Rule 87(A) of the Rules to mean “communicated to or provided
by” one Party to another, an understanding which is consistent with the Arabic and
French versions of the same Rule. Accordingly, “Disclosed by one Party to the other”
in Rule 87(A) of the Rules does not mean “disclosure” in the technical sense.
47. The degree of access to be granted to the Legal Representative to “disclosure
materials” in the technical sense will be addressed in sub-section D below.

43 Prosecution’s Submission, paras 5(b), 17, Defence Submission, para. 8.
44 Rule 110(A), 112(A) STL RPE See also Rule 113 STL RPE.
45 Rule 112 bis STL RPE.
46 Rule 113 STL RPE.
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b.

The Legal Representative’s Access to Documents Pursuant to
Rule 87(A)

48. Rule 87(A) of the Rules entitles the VPPs to receive documents filed by the
Parties except those that are ex parte.
49. Rule 87(A) is clear inasmuch as it precludes the access by the VPPs to
confidential and ex parte material, a prohibition which necessarily extends to the
more sensitive category of materials that are under seal and ex parte with limited
distribution. Moreover, the Pre-Trial Judge considers that the Legal Representative
clearly is entitled to receive public documents. What remains at issue is whether
Rule 87(A) of the Rules grants the Legal Representative access to documents
classified as “confidential”.
50. Having considered the submissions of the Registrar and of the Parties, the
PreTrial Judge considers that the Legal Representative should be granted access to
all documents filed confidentially in the Ayyash et al. case, subject to the conditions
in Section (d) below. This approach is consistent with the plain reading of the Rule,
and will ensure and promote the effective and efficient participation of victims in the
proceedings.47 Such access to confidential filings in the Ayyash et al. case should be
provided retrospectively.
51. The PreTrial Judge furthermore observes that Rule 87(A) does not create
an ongoing review regime, but instead simply provides that victims’ access to
confidential filings is accorded. This is in contrast to the subsequent Rules 87(B),
47 Authorities on the issue are inconsistent. Trial Chamber II of the ICC has held that “Legal Representatives must
be able to consult all of the public and confidential decisions and documents in the record of the case.” (ICC,
Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui, Case No. ICC-01/04-01/07, Decision on the
Modalities of Victim Participation at Trial, 22 January 2010 (“Katanga Decision on Modalities”), para. 121.)
See also Lubanga Decision on Victims’ Participation, para. 106: “the presumption will be that the legal
representatives of victims shall have access only to public filings”; Lubanga Trial Judgment, para. 14(vi) “[i]
n principle, victims have the right to access and receive notification of all public filings and those confidential
filings which concern them (as identified by the parties), insofar as this does not breach any protective measures
that are in place.”; ICC, Prosecutor v. Francis Kirimi Muthaura, Uhuru Muigai Kenyatta and Mohammed
Hussein Ali, Case No. ICC-01/09-02/11-326, Decision on the Request for Access to Confidential Inter Partes
Material, 14 September 2011, paras 12-13: “[a]cess to confidential material should not be granted except on
a case-by-case basis, and only when the victims can demonstrate that the material relates to issues specific
to their interests and the Chamber determines that the interests of the victims outweigh the need to retain the
confidentiality of the information.”
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(C) and (D), all of which subject a victim’s entitlement to “the authorisation” of the
relevant Chamber. Rules 87(C) and (D) furthermore require that the Parties be heard
before such modalities are authorised. Clearly, it is not necessary that the VPPs’
entitlement to receive documents filed by the Parties be assessed on a case-by-case
basis.
52. For the same reasons as those indicated above, the Pre-Trial Judge considers
that the Legal Representative should also be granted access to confidential decisions
and orders which form part of the Ayyash et al. case file.
53. Moreover, with specific reference to the applications for participation
submitted by the victims admitted to participate in the proceedings in the Decision
on Victims’ Participation, which are classified as confidential and ex parte, the PreTrial Judge considers that, in order for the Legal Representative duly to perform
his duties as well as meaningfully exercise his entitlements pursuant to the instant
decision, he shall be granted access thereto, as well as all related material in the case
file.48
c.

The Meaning of “Receive” in Rule 87(A)

54. The Registrar has addressed the meaning of ‘receive’ in Rule 87(A) of the
Rules, submitting that its ordinary meaning should be preferred over the French
terminology which is reminiscent of ‘inspection’.49 The Registrar is correct to point
out that an entitlement only to ‘inspect’ confidential documents would generate
logistic challenges. Moreover, it would weaken the Legal Representative’s ability
effectively to be able to represent the views and concerns of the victims and
exercise his mandate. On the basis of this reasoning, the PreTrial Judge considers

48 In particular, the Registrar is requested to provide the “Transmission of Applications for the Status of
Victim Participating in the Proceedings”, along with the confidential ex parte ”Annexes to Transmission of
Applications for the Status of Victim Participating in the Proceedings”, 9 February 2012 (and as corrected by
the “Corrigendum to ‘Transmission of Applications for the Status of Victim Participating in the proceedings’”
and the “Annex - Corrigendum to ‘Overview of Victim Applications’” on 15 February 2012). He is furthermore
requested to provide copies of the Decision on Victims’ Participation in the Proceedings of 8 May 2012, together
with its confidential and ex parte Annex.
49 Registrar’s Submission, para. 9.
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that Rule 87(A) provides the legal Representative with an entitlement to receive the
materials in question.
d.

The Conditions Applicable to the Legal Representative’s Access
to Confidential Documents

55. The Pre-Trial Judge considers that certain conditions apply to the Legal
Representative’s access to confidential filings. Since the Tribunal is concerned with
the protection of those affected by its activities, the foregoing entitlement is subject
to the condition that the security of individuals or organisations will not be adversely
affected. Therefore, the Pre-Trial Judge may order appropriate measures pursuant to
Rule 133 of the Rules.50
56. The Pre-Trial Judge furthermore recalls that victims’ legal representatives are
professional counsel with ethical obligations. Pursuant to the Code of Professional
Conduct for Counsel Appearing before the Tribunal, “Counsel shall [...] protect the
confidentiality of evidence and proceedings identified as such by the Tribunal.”51
Furthermore, pursuant to the Directive on Victims’ Legal Representation, “[a]ll
members of the victims’ legal team shall be bound as applicable by the Statute,
the Rules, the Joint Code of Conduct, the Code of Conduct for Victims’ Legal
Representatives, the Directive, and any other applicable regulations.”52
57. In the instant case, the Pre-Trial Judge considers that access to confidential
documents is limited to the Legal Representative and cannot be extended to include
his clients. He is therefore prevented from providing the confidential materials he has
received to the VPPs. If he considers that it is necessary to do so in order to represent
his clients’ interests, he shall first seek the consent of the Party who provided the
50 Rule 133(A) STL RPE provides that “[t]he Trial Chamber may, proprio motu or at the request of a Party,
the victim or witness concerned, the Victims’ Participation Unit or the Victims and Witnesses Unit, order
appropriate measures for the privacy and protection of victims and witnesses, provided that the measures are
consistent with the rights of the accused.” Pursuant to Rule 97 STL RPE, Rule 133 STL RPE applies mutatis
mutandis in proceedings before the Pre-Trial Judge.
51 STL, “A Code of Professional Counsel Appearing before the Tribunal,” adopted pursuant to Rule 60(C) of the
Rules, 28 February 2011, STL-CC-2011-01, para. 5.
52 Directive on Victims’ Legal Representation, STL/BD/2012/04, 4 May 2012, Art. 24(B).
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material. Only when this process yields no result may the Legal Representative seise
the Pre-Trial Judge, who will decide on a case-by-case basis, after having heard the
Party who provided the material.53
58. In addition, the Pre-Trial Judge considers that, where restrictions attach to
Defence Counsel’s communications inter alia with third parties, the same restrictions
shall apply to the Legal Representative mutatis mutandis.54
59. The Pre-Trial Judge reminds VPPs and their Legal Representative that they
may only participate in a manner consistent with the Statute and the Rules, and
invites them to cooperate with the Parties in the interests of the expeditiousness of
the proceedings, the rights of the accused, and a fair and impartial trial.
60. Lastly, the Pre-Trial Judge notes that Rule 150(D) of the Rules permits VPPs
to give evidence if a Chamber decides that the interests of justice so require.55 The
Rules therefore provide for the circumstance where a VPP — notwithstanding his
capacity as a VPP — is called to give evidence as a witness. This circumstance,
where a VPP also appears as witnesses (so-called “dual status victims”) generates
distinct considerations.56

53 This approach is consistent with the jurisprudence of the ICC, which has recognised the need to prevent legal
representatives from communicating confidential information to their clients without the Chamber’s permission.
Cf., e.g. ICC, Prosecutor v. Jen-Pierre Bemba Gombo, Case No. ICC-01/05-01/08-807-Corr, Corrigendum to
Decision on the Participation of Victims in the Trial and on 86 Applications by Victims to Participate in the
Proceedings, 12 July 2010, para. 47; Katanga Decision on Modalities, para. 123.
54 The PreTrial Judge is currently seised of a Prosecution motion for an order of non-disclosure which addresses,
inter alia, certain restrictions to Defence counsel’ communications with the public. STL, Prosecutor v. Ayyash
et al., Case. No. STL-11-01/PT/PTJ, Prosecution Request for an Order of Non-Disclosure, 2 May 2012,
para. 26(e).
55 The Pre-Trial Judge also notes that Rule 86(B)(v) STL RPE permits the Pre-Trial Judge — when considering
an application to participate in the proceeding as a victim — to consider “whether the applicant having relevant
factual information pertaining to the guilt or innocence of the accused is likely to be a witness.” Furthermore,
Rule 165 STL RPE permits the Trial Chamber, after hearing the Parties, “proprio motu or at the request of a
Party, [to] order either Party or a victim participating in the proceedings to produce additional evidence.”
56 See ICC, Prosecutor v. Thomas Lubanga Dyilo, Case No. ICC-01/04-01/06-1379, Decision on certain
practicalities regarding individuals who have the dual status of witness and victim, Trial Chamber I, 5 June
2008, paras 5278.
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61. One consideration is that the participation of dual status victims may require
tailored protective measures.57 It must be managed carefully in order to safeguard
the rights of the accused to a fair and expeditious trial,58 as well as the interests of
the Prosecution and the VPPs themselves. Should the situation of dual status victims
arise, the applicable modalities shall be determined by the appropriate Chamber in
due course.
62. An additional consideration is that further “conditions of strict confidentiality”
may apply when the Legal Representative seeks to transmit materials to dual
status victims.59 In this regard, the Pre-Trial Judge recalls his finding in paragraph
58 above that a Legal Representative’s access to confidential documents does not
extend to his clients. Should the situation of dual status victims arise, and if the
Legal Representative considers that it is necessary to transmit confidential materials
to him, the same mechanism established above will apply. The specific status of this
VPP will be taken into account at this stage.
D.

The Legal Representative’s Access to Disclosure Materials

63. The Pre-Trial Judge invited the submissions of the Parties and the VPU on
victims’ legal representatives’ access to disclosure materials.60
1.

Submissions
a.

The VPU

64. The VPU submits that, pursuant to Rule 87(A) of the Rules, the Legal
Representative is entitled to receive and access material disclosed by one Party
57 Id. para. 135.
58 See Lubanga Decision on Victims’ Participation, para. 134: “when the Trial Chamber considers an application
by victims who have this dual status, it will establish whether the participation by a victim who is also a witness
may adversely affect the rights of the defence at a particular stage in the case. The Trial Chamber will take into
consideration the modalities of participation by victims with dual status, the need for their participation and the
rights of the accused to a fair and expeditious trial.”
59 Id. para. 63(b).
60 Cf. paras 10-11 above.
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to another subject to any restrictions imposed by the Pre-Trial Judge or the Trial
Chamber.61 Such interpretation of Rule 87(A) of the Rules is based on the drafting
history of the provision and is necessary in order to enable the Legal Representative
to give full effect to victims’ participation in the proceedings.62 Moreover, granting
the Legal Representative access to disclosure material as a matter of course — and
not based on a case-by-case assessment of victims’ personal interests or other
criteria — ensures the expeditiousness of proceedings.63
b.

The Prosecution

65. In the Prosecution’s view, Rule 87(A) of the Rules only entitles the Legal
Representative to receive documents filed by the Parties, not disclosure materials
in the technical sense pursuant to Rules 110 to 122 of the Rules.64 With respect
to Rule 87(A) materials,65 the Prosecution submits that the Legal Representative
is entitled to receive them in so far as they have not been filed confidentially and
ex parte. However, such access to “non-confidential documents” should not be
automatic and the Prosecution should be given the opportunity to make submissions
on whether: (1) additional or different redactions compared to those required for
disclosure to the Defence are required; and (2) the Legal Representative should
undertake not to provide the Rule 87(A) materials to his clients.66
66. Furthermore, the Prosecution submits that legal representatives acting on
behalf of anonymous victims should be denied access to any Rule 87(A) materials.67
67. The Prosecution accepts that the Legal Representative could be provided with
further materials “in order to give effect to the rights afforded to Victims by the
61 VPU’s Submission, para. 8(a).
62 Id., para. 10.
63 Id., para. 30.
64 Prosecution’s Submission, para. 5(b).
65 As defined in the Prosecution’s Submission, that is “documents filed by the Parties, in so far as they have been
disclosed by one Party to the other.” Filings are not included in this category. Cf. Id., para. 3.
66 Id., para. 17.
67 Id., para. 18.
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Statute and the Rules.”68 It avers that it would be beneficial to indicate how this could
be done.69 In this regard, the Prosecution suggests that the Legal Representative
identifies those materials in writing. Access thereto would be granted on a case-bycase basis, subject to an assessment of whether the requested materials are relevant
to victims’ personal interests.70
c.

The Defence

68. The Defence argues that, at the time of its Submission — and prior to the
Pre-Trial Judge’s Decision on Victims’ Participation or the designation of the Legal
Representative — it was premature to determine victims’ access to disclosure
material.71
69. Alternatively, the Defence submits that, pursuant to Rule 87(A) of the Rules,
victims or their legal representatives only have access to the supporting materials
submitted along with the indictment for confirmation. These materials form part of
the case file which is handed over by the Pre-Trial Judge to the Trial Chamber, and
to which victims have access pursuant to Rule 87(A).72 However, in the Defence’s
view, victims’ access to the supporting material is subject to several limitations. In
particular, it should take place after the case file is handed over to the Trial Chamber.
Moreover, it should be limited to public documents that are of material relevance to
the personal interests of the VPPs.73
2.

Discussion

70. At the outset, the Pre-Trial Judge notes that there is no provision in the Rules
that expressly entitles the Legal Representative to receive disclosure materials

68 Id., para. 21.
69 Id., para. 22.
70 Id., para. 23.
71 Defence Submission, para. 6.
72 Id., para. 8.
73 Id., para. 9.
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provided by one Party to another. He furthermore recalls his finding in paragraph
47 above that Rule 87(A) of the Rules does not provide the Legal Representative
with an entitlement to receive disclosure materials, only public and confidential
documents filed by the parties.
a.

Supporting Materials

71. Rule 87(A) of the Rules provides that VPPs have access to the file transmitted
by the Pre-Trial Judge to the Trial Chamber before the commencement of trial,
pursuant to Rule 95 of the Rules.74 What is relevant to the present discussion is that
the case file contains inter alia “any evidentiary material received by [the Pre-Trial
Judge].”75 This includes in principle the materials submitted for confirmation by the
Prosecution in support of the indictment of 10 June 2011 (the “Indictment”).76
72. In light of the foregoing, and by virtue of being entitled to have access to the
Ayyash et al. case file pursuant to Rule 87(A) of the Rules, Legal Representatives
are ordinarily be entitled to receive the Indictment supporting materials, subject to
any restriction that the Pre-Trial Judge or the Trial Chamber may determine in the
interests of justice, at such time as they are transmitted to the Trial Chamber pursuant
to Rule 95(A)(ii) of the Rules. The Pre-Trial Judge notes that Rule 87(A) of the Rules
is a novel provision. In other pertinent international jurisdictions, the extent to which
participating victims or parties civiles have access to evidence varies depending on
the rules of procedure and evidence and how they are interpreted.77 However, access
74 Rule 87(A) expressly states that such access is subject to whether “the Pre-Trial Judge or the Trial Chamber,
proprio motu or at the request of either Party, determines any appropriate restriction in the interests of justice”.
75 Cf. Rule 95(A)(ii) STL RPE.
76 Rule 68(B) STL RPE provides that: “The Prosecutor shall, if satisfied in the course of an investigation that there
is sufficient evidence that a suspect has committed a crime that may fall within the jurisdiction of the Tribunal,
file an indictment for confirmation by the Pre-Trial Judge, together with supporting material.”
77 For instance, at the Extraordinary Chambers in the Courts of Cambodia (“ECCC”), victims have the status
of civil parties (parties civiles) and enjoy broad access rights to the record of the case accordingly. Cf. ECCC
Internal Rules, Rev. 8, Glossary: ‘“Party’” (partie – [...]) refers to the Co-Prosecutors, the Charged Person/
Accused and Civil Parties.” Rule 55(6) ECCC Internal Rules further provides that “[t]he Greffier of the CoInvestigating Judges shall keep a case file, including a written record of the investigation. At all times, the CoProsecutors and the lawyers for the other parties shall have the right to examine and make copies of the case
file under the supervision of the Greffier of the Co-Investigating Judges, during working days and subject to the
requirements of the proper functioning of the ECCC.”
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to evidentiary materials is generally treated as a prerogative of the parties. Therefore,
the victim’s right of access to evidence tends to be narrowly interpreted.78
73. The Pre-Trial Judge makes two observations with respect to the Legal
Representative’s access to the supporting materials. First, this automatic access
mechanism — which avoids the need for litigation on whether the VPPs’ personal
interests are affected by the evidence in question — ensures victims’ effective
participation in the proceedings. It equally serves the interests of the celerity of
the proceedings, in that it avoids inter partes litigation of the question, which has
characterised other tribunals. Second, the Pre-Trial Judge considers that certain
conditions apply to the Legal Representative’s access to the supporting materials,
which will be discussed below.
i.

Conditions Applicable to the Legal Representative’s Access to
the Supporting Material

74. The Pre-Trial Judge recalls his findings in paragraph 56 above concerning the
application of protective measures to the Legal Representative’s access to confidential
At the ICC, victims participating in the proceedings do not have the status of civil parties. Rule 121(10) ICC
RPE provides that: “[t]he Registry shall create and maintain a full and accurate record of all proceedings before
the Pre-Trial Chamber, including all documents transmitted to the Chamber pursuant to this rule. Subject to any
restrictions concerning confidentiality and the protection of national security information, the record may be
consulted by the Prosecutor, the person and victims or their legal representatives participating in the proceedings
pursuant to rules 89 to 91.” Thus, participating victims may only consult the record of the case. This entitlement
is subject to restrictions based on confidentiality or the protection of national security information. Different
ICC Chambers have interpreted this Rule differently. Victims participating in proceedings ordinarily are only
granted access to public evidence disclosed by the Prosecutor and the Defence which is contained in the record
of the case effective as of the date of their recognition to participate in the proceedings. Cf., e.g., ICC, Prosecutor
v. Jean-Pierre Bemba Gombo, Case No. ICC-01/05-01/08, Fourth Decision on Victims’ Participation, PreTrial Chamber III, 12 December 2008, para. 104 (“Bemba Fourth Decision on Victims’ Participation”); ICC,
Prosecutor v. William Samoei Ruto, Henry Kiprono Kosgey and Joshua Arap Sang, Case No. ICC-01/09-01/11,
Decision on Victims’ Participation at the Confirmation of Charges Hearing and in the Related Proceedings,
Pre-Trial Chamber II, 5 August 2011, para. 91. Contra see ICC, Prosecutor v. Germain Katanga and Mathieu
Ngudjolo Chui, Case No. ICC-01/04-01/07, Decision on the Set of Procedural Rights Attached to Procedural
Status of Victim at the Pre-Trial Stage of the Case, Pre-Trial Chamber I, 13 May 2008, para. 132, where victims’
legal representatives have been granted access to confidential evidence. Cf. also id., para. 150, where the single
Judge held that: “according to the contextual interpretation of article 68(3) of the Statute and rules 91 and 92 of
the Rules, preventing victims, when victims are not granted anonymity, from accessing confidential materials is
the exception and not the general rule - at least in relation to the pre-trial proceedings of a case, where the record
of the case is certainly limited.” Cf. also Katanga Decision on Modalities, para. 122.
78 Cf. the discussion in note above with particular reference to the jurisprudence of the ICC.
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filings. He considers that the same considerations apply, mutatis mutandis, to the
access to disclosure materials.
75. Furthermore, the Legal Representative is bound by the same obligations of
confidentiality in his communications with the VPPs and/or with third parties as
apply to confidential filings.79
ii.

Modalities

76. An issue that remains to be determined is when the Legal Representative will
have access to the supporting materials. While Rule 87(A) may seem to indicate
that VPPs receive the supporting materials at the time of the transmission of the
case file to the Trial Chamber, the Pre-Trial Judge also notes Rules 91(H) and 95(A)
(i) and (vii) of the Rules, which set out some requirements for the preparation and
implementation of a working plan by the Pre-Trial Judge and the transmission of
the case file to the Trial Chamber. In particular, as has already been mentioned,
Rule 91(H) of the Rules requires VPPs to file the list of witnesses they would like the
Trial Chamber to call at trial, as well as the list of exhibits they would like the Trial
Chamber to admit into evidence. Both filings form part of the case file, pursuant to
Rule 95(A)(i) of the Rules. In addition, as part of the obligations incumbent on him
pursuant to Rule 95(A)(vii) of the Rules, the PreTrial Judge has to include in the
case file:
a detailed report setting out: (a) the arguments of the Parties and the victims
participating in the proceedings on the facts and the applicable law; [...] (c) the
probative material produced by each Party and by the victims participating in
the proceedings

77. The Pre-Trial Judge considers that, in order for VPPs to produce the documents
required by Rule 91(H) of the Rules, and to formulate arguments on the facts of the
case, the Legal Representative must be in a position to prepare the case. Therefore,
the Legal Representative needs to receive the relevant supporting materials before
the case file is handed over to the Trial Chamber, and not at the time of transmission.

79 Cf. para. 59 above.
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78. In conclusion, the Pre-Trial Judge considers that, in order for the Legal
Representative to duly perform his duties as well as to meaningfully participate in
the proceedings on behalf of the VPPs in line with the modalities established in
the present decision, it is in the interests of justice that he be granted access to the
material supporting the Indictment as soon as possible after his designation.
b.

Remaining Disclosure Materials

79. Insofar as disclosure materials other than the supporting materials are
concerned, the Pre-Trial Judge notes that there is no explicit provision in the Rules
entitling VPPs to have access thereto. He nevertheless considers that, in order for
victims’ participation in the proceedings to be effective, the Legal Representative
needs to have access to such materials in the same format80 in which they are made
available to the Party to which they were disclosed. The same conditions and
restrictions discussed above with respect to the supporting materials also apply to
these other disclosure materials.81
c.

Disclosure Materials and Anonymous Victims

80. With respect to Prosecution’s submission regarding the context where a
legal representative acts on behalf of anonymous victims, the Pre-Trial Judge
recalls his observation in paragraph 21 above that all VPPs shall participate in
the proceedings in the Ayyash et al. case as part of a group having common legal
representation. Consequently, even if one or more VPPs are permitted to participate
anonymously, they will do so through the same common legal representative as the
other participating victims. This Legal Representative is in principle precluded from
providing such materials to the VPPs.82 The Prosecution’s request not to grant the
Legal Representative acting on behalf of anonymous victims with any Rule 87(A)
material is therefore moot.

80 E.g., unredacted versions, redacted versions or summaries.
81 See paras 57-59 above.
82 Cf. para. 75 above.
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V.

The Registrar’s Submission and Related Filings on VPU’s Access to
Documents

81. Having determined the modalities of victims’ participation in proceedings
before him, the Pre-Trial Judge will now examine the Registrar’s Submission and
related filings insofar as they concern VPU’s access to documents and filings. In
particular, the Registrar’s Submission seeks an order from the Pre-Trial Judge
clarifying that the VPU shall receive confidential filings. The VPU Submission is
concerned with access to disclosure materials inter alia by the VPU.
A.

Submissions
a.

The Registrar and the VPU

82. In its Submission, the Registrar requests the Pre-Trial Judge to grant the VPU
the entitlement to receive confidential filings, subject to any restrictions imposed by
the Pre-Trial Judge or Trial Chamber. The Registrar’s request is grounded on two
main arguments. First, it submits that — in order for the VPU to ensure that the
victims or their Legal Representative receive documents filed by the Parties and the
files submitted by the Pre-Trial Judge pursuant to Rule 51(B)(iv) of the Rules — the
“VPU must receive at least the same range of documents as are available to the legal
representatives under Rule 87(A)” of the Rules,83 and possibly even more.84
83. Second, the Registrar further argues that the VPU’s support and assistance
mandate with respect to the Legal Representative under Rule 51(C) of the Rules is
“broadly analogous” to the mandate of the Defence Office with regard to Defence
counsel under Rule 57 of the Rules. The Registrar points out that the Defence Office
is entitled to receive confidential documents addressed to the Defence pursuant to
Rule 48(E) of the Rules and Section 3 of the Practice Direction on the Role of the
Head of Defence Office in Proceedings before the Tribunal (“Practice Direction on

83 Registrar’s Submission, para. 14.
84 Id., para. 18.
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the Role of the Head of Defence Office”).85 The Registrar therefore submits that the
VPU’s entitlement to filings must be analogous to the Defence Office’s entitlement
to receive filings addressed to Defence counsel.86
84. With respect to disclosure material, the VPU submits that ongoing receipt of
such material by the VPU is not required, but may be requested where necessary
to assist the VPU in the discharge of its duties on a case-by-case basis.87 In the
VPU’s view, such material can be provided by the Legal Representatives as and
when required.88
b.

The Prosecution

85. The Prosecution does not object to the transmission of some confidential
filings to the VPU.89 However, the Prosecution contends that such decision should
be made by the PreTrial Judge or the relevant Chamber on a case-by-case basis,
considering the impact of the issues at stake on the VPU’s ability to carry out its
mandate, and in any event following submissions from the Parties.90 Indeed, in the
Prosecution’s view the VPU does not need to receive all confidential filings in order
to carry out its mandate.91
86. Regarding the VPU’s access to disclosure material, the Prosecution argues
that there is no legal basis for the VPU to receive any Rule 87(A) materials.92 Indeed,
the VPU is not included as an intended recipient of such materials. Moreover, the
VPU does not require these materials in order to carry out its mandate pursuant to

85 Practice Direction on the Role of the Head of Defence Office, 30 March 2011; Registrar’s Submission, para. 16.
86 Id., para. 17.
87 VPU’s Submission, para. 8(b).
88 Id., para. 27.
89 Prosecution’s Response, para. 4.
90 Id., paras 4 and 12.
91 Id., para. 8.
92 Prosecution’s Submission, paras 5(a), 13.
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Rule 51 of the Rules.93 On the contrary, the VPU’s neutrality can be safeguarded by
avoiding any involvement in a specific case.94
c.

The Defence

87. Concerning VPU’s access to confidential filings, the Defence requests that the
VPU be denied access thereto unless otherwise authorised by the Pre-Trial Judge or
the Trial Chamber.95 The Defence Counsel’s position is grounded on two arguments.
First, VPU’s mandate under Rule 51(B)(iv) of the Rules does not provide the VPU
with such access to confidential filings.96 Second, even if the analogy between the
VPU and the Defence Office was to be viewed favourably, the receipt of confidential
filings by the VPU would be subject to and dependent on authorisation by the Legal
Representative. Indeed, the Registrar misunderstood the Practice Direction on the
Role of the Head of Defence Office.97 Section 3 of this Practice Direction provides
that “the Registry shall distribute to the Head of the Defence Office ‘all public and
confidential orders and decisions’” and that “[c]onfidential filings by the parties may
be distributed to the Head of the Defence Office if requested by the Defence”.98
Therefore, the Defence submits that a decision thereon at this stage would be
premature.99
88. With regard to VPU’s access to disclosure materials, the Defence argues
in its Submission that there is no basis for the VPU to be granted access to such
materials.100 It accordingly requests the Pre-Trial Judge to deny the VPU access to
disclosure materials.101
93 Id., para. 14.
94 Ibid.
95 Defence Response, para. 19.
96 Id., para. 14.
97 Id., para. 15.
98 Ibid.
99 Id., para. 16.
100 Defence Submission, para. 11.
101 Id., para. 13.
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B.

Discussion

89. The Pre-Trial Judge notes that the Rules are silent on the issues both of the
VPU’s receipt of confidential filings and its access to disclosure material.
90. Regarding the Registrar’s request that the VPU be granted access to
confidential filings in order to carry out its mandate, the Pre-Trial Judge considers
that an analogy can be drawn between the role of the VPU with respect to the Legal
Representative, on the one hand, and the role of the Head of Defence Office vis-àvis Defence counsel, on the other. Even if the status of the VPU is distinct from that
of the Defence Office — the former being a “unit within the Registry”102 and the
latter being an Organ of the Tribunal103 — a reading of Rules 51 and 57 of the Rules
illustrates that they exercise largely the same prerogatives in practice. Indeed, Rule
51(C)(v) of the Rules provides that the VPU shall “exercise, mutatis mutandis, in
respect of victims’ legal representatives, the powers granted to the Head of Defence
Office under Rule 57(G) and, where appropriate, request the Registrar to exercise his
powers under Rule 51(G).” These powers include inter alia:
(i) Ensuring that the representation of the persons concerned meets
internationally recognised standards of practice and is consistent with the
provisions of the Statute, the Rules, the Code of Professional Conduct for
Counsel, and other relevant provisions;104
(ii) Monitoring the performance and work of representative and the persons
assisting them;105 and
(iii) Ensuring that the appropriate advice is given to the representative as would
contribute to effective representation.106

102 Rule 51(A) STL RPE.
103 Art. 7(d) STLSt. See also Rule 57 STL RPE.
104 Rule 57(G) STL RPE.
105 Rule 57(G)(i) STL RPE. See also Directive on Victims’ Legal Representation, Art. 30.
106 Rule 57(G)(iii) STL RPE; see also Rule 51(C)(iii) STL RPE.
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91. In this regard, the PreTrial Judge notes that, pursuant to Section 3 of the
Practice Direction, the Head of Defence Office receives:
1. All public and confidential orders and decisions filed in a case;107 and
2. All public filings other than orders and decisions to and from the Defence.108
The Head of Defence Office may receive all confidential filings to and from the
Defence only if authorised by Defence counsel in order properly to exercise his
duties of support and assistance pursuant to Article 13 of the Statute.109 He may
only receive ex parte filings if specifically authorised by the Pre-Trial Judge or a
Chamber.110
92. The Pre-Trial Judge considers that the same regime shall apply, mutatis
mutandis, to the VPU.
93. Concerning VPU’s role to “ensure that the victims or their representatives
receive documents filed by the Parties” pursuant to Rule 51(B)(iv) of the Rules, the
Pre-Trial Judge considers that the VPU does not need to have automatic access to
all confidential filings in order to perform this function. It suffices that the Registry
provides the VPU with a list of all the documents that have been filed by the Parties,
so that the VPU can ensure that the Legal Representative duly received them.
94. With respect to VPU’s access to disclosure material, the Pre-Trial Judge
considers that, for the reasons mentioned above, the modalities that apply to the
transmission of documents by the Defence to the Defence Office should apply
mutatis mutandis to the Legal Representative and the VPU.
95. In this regard, by application mutatis mutandis of Section 4 of the Practice
Direction on the Role of the Head of Defence Office, the VPU may receive from

107 Practice Direction on the Role of the Head of Defence Office, para. 9(a).
108 Id., para. 9(b).
109 Id., para. 10.
110 Id., para. 11.
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the Legal Representative any information legitimately in its possession as part of a
request for legal assistance or other support.
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FOR THESE REASONS,
THE PRE-TRIAL JUDGE,
PURSUANT TO Article 17 of the Statute and Rules 51(E), 87(A), 89(C) and (D),
91(D) and (E) and 94(A) of the Rules;
GRANTS the Prosecution’s request to make submissions on the Legal
Representative’s access to the confidential materials beyond the stated deadline;
DECIDES that the following modalities shall apply to victims’ participation during
proceedings before the Pre-Trial Judge, without prejudice to any other entitlement
that the Pre-Trial Judge may grant the Legal Representative:
1. The Legal Representative may attend and participate in meetings, status
conferences and hearings, or the relevant portions thereof, including both
public and closed sessions, unless the PreTrial Judge has decided otherwise;
2. The Legal Representative is entitled to receive the public transcripts of status
conferences and hearings, as well as the portions of the transcripts of status
conferences and hearings held in camera or ex parte which correspond to the
duration for which the Legal Representative was present;
3. The Legal Representative is entitled to receive the minutes of meetings, as well
as the portions of the minutes of meetings held in camera or ex parte which
correspond to the duration for which the Legal Representative was present;
4. The Legal Representative may file motions or briefs on any issue that affects
the victims’ personal interests, and in relation to which he intends to present
their views and concerns, subject to the authorisation of the PreTrial Judge, in
addition to responses and replies;
5. The Legal Representative is entitled to receive the Ayyash et al. case file,
except for any documents classified as confidential and ex parte, or as under
seal and ex parte with limited distribution, and subject to any other conditions
imposed by the PreTrial Judge;
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6. The Legal Representative is entitled to receive the materials disclosed by
one Party to the other, subject to any protective measures or other restriction
that the PreTrial Judge may determine proprio motu or at the request of the
disclosing Party;
7. The Legal Representative is prohibited from transmitting to the victims
participating in the proceedings any confidential materials he has received
without first obtaining the consent of the Party who provided it, failing which
he shall seek an Order from the PreTrial Judge authorising him to do so;
RECALLS that the Legal Representative is required to respect the ethical obligations
incumbent upon him, as well as any order or decision that may impose further
conditions on his conduct;
DECIDES that the VPU shall receive all confidential filings addressed to and
emanating from the Legal Representative, subject the Legal Representative’s
authorisation, as well as ex parte filings when specifically authorised by the PreTrial Judge;
ORDERS the Registrar to provide the Legal Representative, by Tuesday 29 May
2012, with the victims’ individual applications and the relevant material in the case
file related thereto, as defined in this Decision;
ORDERS the Registrar to provide the Legal Representative, by Tuesday 29 May
2012, with access to the minutes and transcripts of meetings, status conferences and
hearings, as provided for in this Decision; and
ORDERS the Prosecution to provide the Legal Representative, by Tuesday 29 May
2012, with materials it has disclosed to the Defence in the Ayyash et al. case, on the
same terms as that disclosure was made to the Defence.
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Done in Arabic, English and French, the English version being authoritative.
Leidschendam, 18 May 2012.

Daniel Fransen
Pre-Trial Judge
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I.

INTRODUCTION

1.
On 1 February 2012, the Trial Chamber issued a decision to hold a trial in
absentia against Mr. Salim Jamil Ayyash, Mr. Mustafa Amine Badreddine, Mr.
Hussein Hassan Oneissi and Mr. Assad Hassan Sabra.1 Defence Counsel for Mr.
Badreddine and Mr. Oneissi have asked the Trial Chamber to reconsider the Decision
to proceed to trial in absentia,2 while counsel for Mr. Sabra and Mr. Ayyash ask the
Trial Chamber to stay the Decision, or failing that, to clarify several aspects of it.3
2.
The Prosecution opposes the Defence motions arguing that, as a threshold
point, Defence counsel lack standing and that the motions do not meet the standard
for reconsideration.4
II.

THE STANDING OF
RECONSIDERATION

DEFENCE

COUNSEL

TO

SEEK

3.
The Prosecution submits, as a preliminary point, that Defence counsel lack
standing to ask the Trial Chamber to reconsider the Decision.5 The Prosecution
argues that the procedure envisaged in Rule 106 of the Tribunal’s Rules of Procedure
and Evidence does not give standing to any Party to provide submissions on the
1

STL, Prosecutor v. Ayyash, Badreddine, Oneissi and Sabra, STL-11-01/I/TC, Decision to Hold Trial In
Absentia, 1 February 2012.

2

STL-11-01/PT/TC, Requête de la Défense de M. Badreddine aux fins de réexamen de la «Décision portant
ouverture d’une procédure par défaut» rendue par la Chambre de première instance le 1er février 2012, 22
mai 2012; Demande de la défense de M. Oneissi en réexamen de la décision d’ouverture d’une procédure par
défaut du 1er février 2012, 24 mai 2012; Décision autorisant la défense de M. Badreddine et la défense de M.
Oneissi à déposer une requête en réexamen, 15 mai 2012. On 16 and 22 May 2012 the Trial Chamber rejected
requests by the Defence of Mr. Badreddine and Mr. Oneissi to extend the word limit for their motions. STL11-01/PT/TC, Décision relative à la demande d’augmentation du nombre limite de pages dans le cadre d’une
procédure en réexamen déposée par la défense de M. Badreddine, 16 mai 2012; Décision relative à la demande
d’augmentation du nombre limite de pages ou de mots dans le cadre d’une procédure en réexamen déposée par
la défense de M. Oneissi, 22 mai 2012.

3

STL-11-01/PT/TC, Sabra Motion for Reconsideration of the Trial Chamber’s Order to Hold a Trial in Absentia,
23 May 2012; STL-11-01/PT/TC, Ayyash Motion Joining Sabra Motion for Reconsideration of the Trial
Chamber’s Order to Hold a Trial in Absentia, 24 May 2012; STL-11-01/PT/TC, Décision autorisant la défense
de M. Ayyash et la défense de M. Sabra à déposer une requête en réexamen, 22 mai 2012.

4

STL-11-01/PT/TC, Prosecution Consolidated Response to the Defence Requests for Reconsideration of the
Trial In Absentia Decision, 12 June 2012.

5

Prosecution response, paras 2, 5-11.
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issue of trials in absentia, and that the mandate of the assigned Defence counsel is
limited to events occurring after initiating the in absentia proceedings. Assigned
Defence counsel are therefore not authorised to seek reconsideration of a decision
rendered before their appointment, and, moreover, the Rules do not specifically
“grant standing” to any Party to provide submissions under Rule 106.
4.
The Trial Chamber, however, in the interests of justice, has interpreted the
Tribunal’s Rules liberally. Taking advantage of this, the Prosecution made lengthy
written and oral submissions on the issue but without then contesting the Trial
Chamber’s invitation to do so. The Prosecution has thus long waived its right to take
this point.
5.
Counsel and client speak with one voice; even counsel assigned to act for an
absent accused. Any of the four Accused – as a Party to the proceedings – would
have the standing to ask the Trial Chamber to reconsider its Decision. Defence
counsel seek reconsideration only in the name of the Accused person they represent.
Standing in the shoes of the four absent Accused, assigned Defence counsel may
therefore seek reconsideration in their names. The Prosecution’s challenge to their
standing to make the application is accordingly rejected.
III.

THE LEGAL PRINCIPLES

6.
Rule 140 of the Tribunal’s Rules expressly states “a Chamber may, proprio
motu or at the request of a Party with leave of the Presiding Judge, reconsider a
decision, other than a Judgement or sentence, if necessary to avoid injustice”.
Additional to the need to avoid an injustice – as specified in Rule 140 – the following
principles emerge from the decisions of other international courts and tribunals;6 an
6

See. e.g., International Criminal Tribunal for the Former Yugoslavia, Prosecutor v. Jadranko Prlić and others,
IT-04-AR73.16, Decision on Jadranko Prlić’s Interlocutory Appeal Against the “Decision on Prlić Defence
Motion for Reconsideration of the Decision on Admission of Documentary Evidence”, 3 November 2009, para.
18; International Criminal Tribunal for Rwanda, Prosecutor v. Juvénal Kajelijeli, ICTR-98-44A-A, Judgement,
23 May 2005, para. 203; Prosecutor v. Edouard Karemera and others, ICTR-98-44-AR73.10, Decision on
Ngirumpatse’s Motion for Reconsideration, 5 October 2007, p. 3; Special Court for Sierra Leone, Prosecutor v.
Alex Tamba Brima, Brima Bazzy Kamara and Santigie Borbor Kanu, SCSL-2004-16-A, Judgment, 22 February
2008, para. 63, referring to Prosecutor v. André Ntagerura, Emmanuel Bagambiki and Samuel Imanishimwe,
ICTR-99-46-A, Judgement, 7 July 2006, para. 55. The practice of the International Criminal Court varies, see
e.g., Prosecutor v Thomas Lubanga Dyilo, ICC-01/04-01/06, Decision on the defence request to reconsider the
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international court or tribunal may reconsider its own decision where there is a clear
error of reasoning or where new facts or a change in circumstances emerge after the
decision. New arguments can be used to demonstrate a clear error of legal reasoning.7
7.
Legal certainty and finality is central to the judicial decision-making process
and reconsideration is an exceptional remedy. As the ICTY has held, it cannot be
used as a “second appellate route”,8 and, as the Pre-Trial Judge has held, it cannot be
used to circumvent the Rules of Procedure and Evidence.9 Reconsideration can only
involve reversing or varying a decision to avoid an injustice.
IV.

OVERVIEW OF THE FOUR DEFENCE MOTIONS

8.
The Trial Chamber, on 1 February 2012, found that the conditions for a trial in
absentia under Rule 106 (A) (iii) of the Rules had been met, namely that an Accused
had “absconded or otherwise cannot be found and all reasonable steps have been
taken to secure his appearance before the Tribunal and to inform him of the charges
by the Pre-Trial Judge”. The Trial Chamber found that Mr. Ayyash, Mr. Badreddine,
Mr. Oneissi and Mr. Sabra had absconded and that all reasonable steps had been
taken to secure their appearance and to inform them of the charges, concluding,10
The evidence establishes that none of the four Accused has been seen at his
last known place of residence since the indictment and arrest warrants were
transmitted to the Lebanese authorities on 30 June 2011 and their names were
published in the Lebanese media as possible accused persons in the case. The
Trial Chamber is therefore satisfied that Mr Ayyash, Mr Badreddine, Mr Oneissi
and Mr Sabra cannot be found and that each has absconded and does not wish
to participate in a trial despite being informed of the charges and the possible
ways of participating in the trial. The combination of these circumstances has
“Order on numbering of evidence” of 12 May 2010, 30 March 2011, para. 18.
7

STL-11-01/PT/PTJ, Decision on the Prosecution’s Request for Partial Reconsideration of the Pre-Trial Judge’s
Order of 8 February 2012, 29 March 2012, para. 35.

8

Prosecutor v. Rasim Delić, IT-04-83-PT, Decision on the Prosecution Motion for Reconsideration, 23 August
2006, p. 5.

9

STL-11-01/PT/PTJ, Decision on the Prosecution’s Request for Partial Reconsideration of the Pre-Trial Judge’s
Order of 8 February 2012, 29 March 2012, para. 23.

10 Decision, para. 111.
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allowed the Trial Chamber to conclude that the requirements under Rule 106
(A) (iii) to hold proceedings in absentia have been met.

9.
That finding under Rule 106 was the basis of the Trial Chamber’s Decision.
A request to reconsider a decision under Rule 106 (A) (iii) must therefore confine
itself to the order made under that rule, and the reasoning of the order. Arguments
supporting a reconsideration must relate to (a) whether an Accused had absconded or
otherwise could not be found, (b) whether all reasonable steps were taken to secure
his appearance, and (c) whether all reasonable steps were taken to inform him of the
charges.
10. Speculative arguments or philosophical or in-principle disagreements with in
absentia proceedings are irrelevant; and a mere disagreement with a decision or
its reasoning cannot meet the test for reconsideration under Rule 140. Moreover,
arguments relating to the possible conduct of a trial or retrial (which are necessarily
subsequent to the Decision to hold one in absentia) are equally unrelated to the
reasoning necessary or used to make an order under Rule 106 (A).
11. The Trial Chamber, using these principles and the legal principles in paragraphs
6–7 above, has analysed the four Defence motions, and the relief sought in each, to
identify whether they offer new facts, or new arguments showing an error of legal
reasoning, or whether there has been a change in circumstances, necessitating it to
reconsider its Decision to avoid an injustice.
12. The Trial Chamber, however, cannot find any new facts, or new arguments
showing an error of legal reasoning necessitating a reconsideration of its Decision of
1 February 2012 to avoid an injustice to any of the four Accused. Indeed, few of the
arguments in the four motions properly address the actual Decision and order made
under Rule 106 (A) (iii) or its reasoning.
13. The only change in circumstances appearing in any of the motions appears
to be that Defence counsel were appointed to represent the four Accused after the
Decision was issued on 1 February 2012. But this logically ignores that they could
not have been appointed before then because Rule 105 bis (B) only permits the Head
of the Defence Office to appoint counsel to represent absent accused after a decision
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to proceed in absentia. This change in circumstances necessarily procedurally
followed the Decision under Rule 106. It cannot lead the Trial Chamber to reconsider
a Decision to hold a trial in absentia.
A.

MOTION OF COUNSEL FOR MUSTAFA AMINE BADREDDINE

14. Counsel for Mr. Badreddine seek four orders. These are; an oral hearing
to supplement their written motion, a reconsideration of the Decision itself, the
annulling or withdrawing (“de neutraliser”) of the warrants of arrest issued by the
Pre-Trial Judge, and to provide to Defence counsel all of the material relied upon by
the Trial Chamber in its Decision.
15. As the issues have been fully ventilated in the extensive written submissions
of the Parties, the Trial Chamber is unconvinced that it need conduct a hearing and
declines this request. In relation to annulling or withdrawing the arrest warrants,
counsel for Mr. Badreddine ask the Trial Chamber to do something it cannot, as it
is yet to be seized of the case. This request is thus dismissed. As for the disclosure
of documents on 21 June 2012, Defence counsel were provided with the ex-parte
material used in the Decision and have filed their supplementary submissions.11 The
Trial Chamber dismisses the fourth request, for reconsideration, for the reasons that
follow.
16. Counsel for Mr. Badreddine have made their arguments for reconsideration
under two headings, “Insufficiently established ascertainment of the facts” and “The
Rule authorising proceedings in absentia is incompatible with the fundamental rights
and interests of the Accused”.12
17. Under the first heading, counsel for Mr. Badreddine argue; that the evidence
does not irrefutably show that their client has absconded and does not wish to

11 STL-11-01/PT/TC, Joint Submission Regarding the Material Relied upon by the Trial Chamber in Its Absentia
Decision, 27 June 2012; and Prosecution Response to the “Joint Submission Regarding Material Relied upon
by the Trial Chamber in Its Absentia Decision”, 29 June 2012; Order on Ex-Parte Documents used in Decision
of 1 February 2012, 21 June 2012.
12 Respectively, “Constatations de fait insuffisamment établies” and “Le Règlement autorisant les procès par
défaut est incompatible avec les droits et intérêts fondamentaux de l’accusé”.
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participate in the proceedings, and that the Trial Chamber did not consider that Mr.
Badreddine may have left Lebanon through un-official means, or that the charges
were sufficiently publicised outside Lebanon.13 The Trial Chamber, by confining its
analysis to whether Mr. Badreddine was properly notified in Lebanon, it is argued,
did not properly consider whether he was “notified” of the charges.14
18. However, no new facts or evidence suggesting that Mr. Badreddine had left
Lebanon before or after 1 February 2012 support this contention. The arguments
go no further than disagreeing with the Decision and provide no proper basis to
reconsider it.
19. The motion also argues (implicitly) that the Trial Chamber erred by failing to
verify that the four Accused had personally and fully understood the implications and
legal consequences of the indictment and its notification. But to take their suggested
course goes far beyond the requirements of international human rights law. The
motion therefore fails to demonstrate a clear error of reasoning.
20. Under its second heading,15 the motion argues that a trial in absentia is
incompatible with the establishment and institutional framework and Rules of the
Special Tribunal for Lebanon (“de l’institution du Tribunal”)16 and violates the right
to an adversarial procedure.17 Supporting arguments include that the Tribunal’s
limited mandate is incompatible with a trial in absentia, and that the Tribunal’s
substituting for the Lebanese judicial process breaches international human rights
law.18 These arguments do not properly support a request for reconsideration and
simply express an in-principle opposition to trials in absentia. They show no error

13 Badreddine motion, paras 15-24.
14 Badreddine motion, para. 19.
15 Translated as “The Rule Authorising Proceedings In Absentia is Incompatible with the Fundamental Rights and
Interests of the Accused”, paras 25-53.
16 Under the sub-heading, “L’incompatibilité du jugement par défaut et de l’institution du Tribunal”, paras 27-43.
17 Under the sub-heading, “Incompatibilité du jugement par défaut et d’une procédure de type accusatoire”, paras
44-53.
18 Badreddine motion, paras 25-43.
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in reasoning necessitating the Trial Chamber to reconsider its Decision to avoid an
injustice.
21. Under the sub-heading “Violation of the right to an adversarial trial”,19
Defence counsel submit that Rules 108 (A), Rule 109 (A) and Rule 109 (C) (ii)
contradict each other in relation to the statutory right to a retrial. These submissions,
however, relate to the conduct of a potential retrial and are unconnected with the
reasoning of the Decision to order a trial in absentia under Rule 106. Similarly,
under the sub-heading “The perverse effect of the assignment of counsel”20 and “Non
bis in idem”, arguments that assigning counsel violates the right to a retrial, and a
judgement rendered in absentia violates the principle of non bis in idem, fall into
the same category. Moreover, it appears that counsel, by posing the argument about
the appointment of counsel – apart from its irrelevance to reconsidering a Decision
under Rule 106 – have simply misread Rule 104.
22. In conclusion, counsel for Mr. Badreddine have produced no new facts, or
arguments demonstrating an error in reasoning, necessitating a reconsideration to
avoid an injustice; their request for a reconsideration is dismissed.
B.

MOTION OF COUNSEL FOR HUSSEIN HASSAN ONEISSI

23. Defence counsel for Mr. Oneissi ask the Trial Chamber to provide them with
the material used to make the Decision and to allow them the chance to consider it
and to respond. This has been dealt with above (paragraph 15). They also ask it to
halt Mr. Oneissi’s prosecution because the procedure mandated in the Statute and
Rules for a trial in absentia does not permit a fair trial. But, as the Trial Chamber is
not yet seized of the case and cannot terminate it, this request is rejected.
24. Reconsideration is then sought on the basis that the Trial Chamber erroneously
found that Mr. Oneissi had absconded and did not wish to appear.21 This is a legitimate
head to seek reconsideration of a Decision under Rule 106. Under that heading,
19 “Violation du droit à un nouveau procès contradictoire”, paras 54-56.
20 “Effet pervers de la commission d’office d’avocats”, paras 57-64.
21 “a pris la fuite et ne souhaite pas comparaître”, para. 81.
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“Errors of appreciation of the Chamber regarding the notification and the absconding”
counsel submit that the Trial Chamber; erred in concluding that Mr. Oneissi was
informed of the charges against him and the different ways he could participate in the
process, used an incorrect standard of notification, and wrongly failed to find that the
notification was not precise or complete.22 However, the arguments supporting the
submission that the Trial Chamber used a lesser standard in relation to the content
of the notification to Mr. Oneissi do not demonstrate an error of reasoning, and the
motion does not show that the standard used in assessing the notification did not
meet the requirements of international human rights law. Similarly, the submission
that the Trial Chamber had insufficient evidence to conclude that Mr. Oneissi had
absconded is unsupported by any new facts, or anything evidencing a change in
circumstances to the contrary, and merely represents a disagreement with the Trial
Chamber’s exercise of its fact-finding discretion in the Decision.
25. Under the heading “The exceptional nature of in absentia proceedings” and
“The investigative procedural model in which in absentia proceedings have been
admitted by the ECHR”,23 counsel argue against the in absentia regime set out in the
Tribunal’s Statute and Rules. They cite common law and international legal sources,
and submit that the regime breaches some international human rights principles and
that it is more suitable for inquisitorial procedures.24 Submissions under the heading
“The absence of guarantees before the Tribunal that allow in absentia proceedings”
posit four irrelevant arguments, namely, (i) what is described as a lack of fair trial
guarantees in the in absentia trial regime in the Statute and Rules, e.g. that a suspect
cannot participate in the investigations before the indictment, (ii) that the interests of
the Accused are not protected by the Decision,25 (iii) that the defence of the effective
rights and interests of the Accused tried in absentia is not provided for by the Rules,
and (iv) that the Prosecution may modify at any moment the framework of the trial.26
22 “Erreurs d’appréciation de la Chambre sur la notification et sur la fuite”, paras 32-47.
23 “Le caractère exceptionnel de la procédure par défaut” and “Le modèle procédural de type inquisitoire dans
lequel une procédure par défaut a été admise par la CEDH”, paras 4-20.
24 Oneissi motion, paras 4-20.
25 “ne sont pas représentés lors de la décision”, paras 27-51.
26 “La défense des droits et intérêts effective des intérêts de l’accusé jugé par défaut n’est pas assurée par le
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26. None of these in-principle disagreements with the Statute or Rules demonstrate
an error in the reasoning of the Decision necessitating reconsideration to avoid an
injustice. For the same reasons used to dismiss similar arguments in the motion of
counsel for Mr. Badreddine (paragraphs 20–21) the submissions under these two
headings are irrelevant to reconsidering a Decision under Rule 106.
27. Counsel for Mr. Oneissi also submit that, because of the Tribunal’s limited
mandate, their client has no guaranteed right to a retrial.27 This, for the reasons given
in relation to counsel for Mr. Badreddine’s similar arguments (paragraph 21) is
unconnected to any error of reasoning in the Trial Chamber’s determination under
Rule 106 (A) (iii) that it could order a trial in absentia. Moreover, the Trial Chamber
underlines that Article 22 (3) of the Statute provides that an Accused “shall have
the right to be retried in his or her presence before the Special Tribunal, unless he
or she accepts the judgement”. The Trial Chamber has no reason to believe that
this right guaranteed by the Statute will not be respected. Defence counsel have
presented no new facts, or arguments showing an error of reasoning necessitating a
reconsideration to avoid an injustice. The request for reconsideration is dismissed.
C.

MOTION OF COUNSEL FOR ASSAD HASSAN SABRA

28. Counsel for Mr. Sabra have submitted two requests in their motion, one seeking
access to the ex-parte material used in making the Decision (which has been granted
and the material provided to them) and a second directed towards reconsideration.
29. The request for reconsideration seeks seven forms of relief, the primary one
being an unspecified stay of the Decision; and four alternative forms of relief are
requested if the stay is refused. The motion does not specify what type of stay is
sought, e.g. whether it is permanent, temporary or conditional, so the intention or legal
effect of the stay is uncertain. A conditional or temporary stay, for example, would
end upon a particular event occurring, such as, say, receiving further information on
a specified point, while a permanent stay may effectively end the proceedings.

Règlement”, “Le Procureur peut modifier à tout moment le cadre qu’il fixe au procès”, paras 52-61.
27 Oneissi motion, paras 62-78.
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30. The Trial Chamber has been unable to find any precedents in the case-law of
the other international tribunals and courts in which a stay has been either sought
or granted as a part of a request styled as one for reconsideration, but considers that
such an order could be possible. The Trial Chamber will therefore treat the motion as
asking it to reconsider and stay its Decision.
31. The seven forms of relief sought are; (1) to correct all the errors identified (2)
to stay the Decision (3) to request the President of the Tribunal to seek an amendment
of the Statute of the Tribunal (4) to request the Lebanese authorities to establish
whether Mr. Sabra is still alive (5) to order notice inside and outside of Lebanon of
the existence of the charge, the right to attend trial and the consequences of failing
to attend (6) to verify that the Defence can properly defend their client and, (7) to
clarify that no finding has been made that Mr. Sabra had waived his right to a trial
such as to lose his right to a retrial. The substantive relief thus appears to demand a
stay of the Decision but by the Trial Chamber first rewriting it to vary its reasoning.
32. The four alternative forms of relief sought to implement “minimum human
rights guarantees” if the Trial Chamber does not stay the Decision, are expressed as;
(a) an unambiguous clarification that Mr. Sabra is entitled to a retrial (b) confirmation
that a retrial would meet relevant international human rights law guarantees (c)
an explanation as to why the Decision was reasonable and (d) a clarification that
the Accused has not waived his right to a retrial. Thus the motion seeks – as an
alternative to the unspecified type of stay – clarification of its reasoning. This,
however, misconstrues the function of Rule 140, which is not to clarify an earlier
decision, but rather to reconsider one to avoid injustice.
33. Of the eleven forms of relief posited, only two, requests (4) and (5) (whether
Mr. Sabra is alive and was properly notified), properly support a request for
reconsideration; they are dealt with in paragraphs 35-37 below. For convenience
– as the arguments in the motion do not sequentially match the relief sought in the
conclusion – the remaining requests are dealt with shortly.
34. Request number (3) (asking the President to contact the Security Council) has
no place in a motion for reconsideration, and is summarily dismissed. Request (6)
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(verifying that the Defence can properly defend their client) is irrelevant to a request
to reconsider a Decision to hold a trial in absentia and is also rejected as it relates
to the conduct of the trial instead of the Decision to order one. The orders sought in
relation to a possible retrial, namely request 7 and alternatives (a), (b) and (d) are
irrelevant to reconsidering a Decision under Rule 106 and for the same reasons in
paragraphs 21 are likewise rejected. Alternative (c) (asking the Trial Chamber to
explain why its Decision was reasonable) is unwarranted, and is likewise dismissed.
35. In request (4) the motion suggests that the Trial Chamber failed to consider
whether Mr. Sabra is still alive and ask the Trial Chamber to request the Lebanese
authorities to verify whether he is, and to stay the proceedings until this is established.28
But no new facts or evidence are presented to suggest that he is not, and, moreover,
the Prosecution has now provided certified official information from the Lebanese
Government stating that no death certificates have been filed in respect of any of the
four Accused.29 As there are no new facts, nor any new arguments revealing an error
in legal reasoning, the Trial Chamber has nothing to reconsider.
36. Request number (5) asks the Trial Chamber to “order adequate and effective
notice inside and outside Lebanon of (i) the existence of the charges and (ii) the right
of the accused to be present at his trial and (iii) consequences of a failure to attend”.30
Under the umbrella heading of “The Trial Chamber failed to verify that its Decision
was consistent with relevant human rights standards” the motion asserts that the
Trial Chamber relied on a “fiction” (namely, that “the accused must have remained
at all relevant times in Lebanon”) in reaching its Decision.31 This argument disagrees
with the Trial Chamber’s fact-finding, which was based on the evidence available to
it, but without presenting any new facts, or showing any error of reasoning in the
fact-finding. It thus does not necessitate a reconsideration to avoid an injustice.
37. The motion also argues that the Trial Chamber wrongly used the word
“absconding”; according to Defence counsel this term should only be used where
28 Sabra motion, paras 12-17.
29 STL-11-01/PT/TC, Prosecution Report Regarding Rule 106 Proceedings, 25 June 2012.
30 Sabra motion, para. 48 (v).
31 Sabra motion, paras 43-45.
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an accused person has been arraigned but later escapes or fails to appear. For this
reason, they argue, the Trial Chamber should “set aside” its finding.32 This assertion,
however, is misconceived; “abscond” is undefined in Article 22 (1) (c) and Rule
106, and moreover, one of the principal decisions of the European Court of Human
Rights on in absentia trials has held otherwise.33 The motion also disregards how the
Trial Chamber actually used the term in the conclusion to its Decision, extracted in
paragraph 8 above. No error of reasoning leading to an injustice can thus be identified.
38. Under the broad heading, “The Trial Chamber failed to verify that its
Decision was consistent with relevant human rights standards”,34 the motion makes
submissions mainly of a philosophical and doctrinal opposition to the in absentia
regime specified in Article 22 of the Statute and Rules 105 and 106. None of the
arguments support an error of reasoning leading to an injustice and, for the same
reasons in paragraphs 20–21 and 26–27 in relation to the motions of Mr. Badreddine
and Mr. Oneissi, do not support a reconsideration.
39. The motion also submits, under the heading “No valid waiver of Mr. Sabra’s
right to be tried in his presence”, that the Trial Chamber’s Decision may have implied
that Mr. Sabra had “unequivocably and validly waived his right to be present and
thereby renounced his right to a retrial”.35 But the Decision neither states nor implies
this. Additionally, it ignores that under the Statute the right to request a retrial is
unconditional. The express wording of Rule 109 permits a convicted Accused, who
had waived his right to be present at trial, to request a retrial. The clear wording
of Rule 104, Rule 106 (A) (i), Rule 108 and Rule 109 require that a waiver of an
Accused’s presence at trial, retrial or appeal be either “expressly and in writing” or
“in writing”. No new facts, or arguments leading to an error in legal reasoning, have
thus been shown.
40. Under “assignment of counsel and effective representation” it is submitted
that the Trial Chamber should verify the co-operation of the Lebanese authorities,
32 Sabra motion, paras 3-11.
33 See ECHR, Colozza v. Italy, 12 February 1985, Series A No. 89 paras 19-20, 28.
34 Sabra motion, paras 29-47.
35 Sabra motion, para. 18.
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that potential information providers are co-operating with the Defence, that they
will have enough time and resources to prepare an effective defence and, under four
sub-headings relating to the work of the Prosecution, a request for verification that
the Prosecution fully “understands its own case”36 (described by the Prosecution as
an “improper request”).37 All of the matters listed under this heading relate to issues
of case management and the rights of an Accused, potentially arising during the
pre-trial and trial stages of case; they are premature and unconnected with a proper
request to reconsider a Decision to proceed to trial in absentia.
41. Under the heading “Failure to provide a reasoned opinion on the exercise
of the discretion to order that the trial should proceed in absentia” counsel submit
ten arguments asking the Trial Chamber to “consider and address” each. This is
apparently asking the Trial Chamber to rewrite the reasoning of its Decision rather
than to reverse or vary it. But not one of the ten arguments actually supports a proper
request for reconsideration of a decision (a reversal or variation – or even a stay)
and some appear to be no more than debating points.38 These points represent a
disagreement with the Trial Chamber’s written expression rather than showing a
genuine error of reasoning leading to an injustice.
42. These arguments are also incorrectly premised on the basis that the Trial
Chamber’s Decision to order a trial in absentia was discretionary. This is legally
incorrect; once the Trial Chamber had exercised its discetionary fact-finding
powers to find that pre-conditions set out in Rule 106 (A) (iii) were met, it had no
discretion to refuse to order a trial in absentia. The motion has confused the exercise

36 Sabra motion, para. 40.
37 Prosecution response, paras 24-25.
38 Sabra motion, para. 47. The headings (i) to (x) are; “Absentia proceedings have been acknowledged to be unsuited
for international proceedings”, “Adversarial Proceedings are un-suited to absentia trials”, “The possibility of
a fair international trial in the absence of the accused is highly questionable”, “The reliability and credibility
of the record of proceedings will be significantly undermined by the accused’s absence from the proceedings”,
“The duty of potential information-providers is narrow and for the most part unenforceable”, “absentia trials
are likely to undermine the credibility of an international Tribunal”, “There are clear uncertainties as regard the
possibility of a re-trial for any accused tried in absentia before the Tribunal”, “Trying a case in the absence of
the accused would render ‘effective representation’ a more theoretical, than realistic guarantee”, “No transfer
of Lebanon’s duty to arrest onto the defendants”, and “Ability of the Tribunal to guarantee the publicity of
proceedings in an absentia trial”.
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of discretionary powers in fact-finding with the (non-discretionary) obligation to
proceed to trial in absentia.
43. Counsel for Mr. Sabra have not met the test for a reconsideration in their
motion asking for a stay of the Decision. They have failed to provide any new facts
or to mount any new arguments showing an error of reasoning necessitating the Trial
Chamber reconsidering (here, by staying) its Decision to avoid an injustice. The
motion is dismissed.
D.

MOTION OF COUNSEL FOR SALIM JAMIL AYYASH

44. Counsel for Mr. Ayyash support the motion filed by counsel for Mr. Sabra,
seeking the same relief, namely an unspecified stay of the Decision. Additionally,
they emphasise first, that the requirements of Article 22 (1) (c) were not met, as the
Trial Chamber appeared not to have properly investigated whether Mr. Ayyash was
living outside of Lebanon or was even alive, and, second, but without saying more,
that the Decision was deficient in addressing the rights to legal representation. The
first argument is addressed in relation to Mr. Sabra’s motion while the second is a
simply a statement. The motion of Defence counsel for Mr. Ayyash has not met the
test for a reconsideration and the motion, for the same reasons noted in relation to the
motion filed by Mr. Sabra, is dismissed.
E.

SUPPLEMENTARY SUBMISSIONS

45. Defence counsel, after receiving and analysing the ex-parte material
used by the Trial Chamber to order a trial in absentia filed a joint supplementary
submission.39 The joint Defence submission adds nothing substantive to the four
39 STL-11-01/PT/TC, Order on Ex-parte Documents Used in Decision of 1 February 2012, 21 June 2012; Joint
Submission Regarding Material Relied upon by the Trial Chamber in Its Absentia Decision, 27 June 2012;
Prosecution Response to the “Joint Submission Regarding the Material Relied Upon by the Trial Chamber in
its Absentia Decision”, 29 June 2012. On 25 June 2012, in response to a Defence request for a short extension
of time in STL-11-01/PT/TC “Urgent Defence Motion for an Extension of Time”, 22 June 2012, the Trial
Chamber – by email from a Trial Chamber legal officer to Defence counsel – authorized the Defence Counsel
to file their joint submission by 27 June 2012. In this submission (at para. 15), Defence Counsel suggest that
the disclosure of documents supporting the in absentia Decision – comprising three Lebanese ProsecutorGeneral reports and nine responses to Prosecution requests for assistance – was “incomplete”. Another seven
documents – comprised of six Lebanese Prosecutor-General reports and one response to a Prosecution request
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motions and merely observes that these documents provide “no (credible) evidence”
relating to the Decision. These observations appear to express nothing more than
disagreement with the Decision, and present no new facts or arguments showing an
error of reasoning necessitating a reconsideration to avoid an injustice.
46. One point however must be made in relation to an argument where, citing
to paragraph 115 of the Decision, the supplementary submission “notes that the
Tribunal, acting proprio motu, collected information which, in turn it relied upon
to render its Absentia Decision”.40 This assertion is misleading. The information
referred to in paragraph 115 related only to the procedural issue of whether the
Trial Chamber should have sought submissions from the Government of Lebanon
on whether the test in Rule 106 (A) (iii) had been met, and not to the Decision itself.
This submission is irrelevant to reconsideration of the Rule 106 Decision. Moreover,
the Trial Chamber may, by referring to public material, inform itself on such matters.

for assistance – were not disclosed earlier due to an administrative oversight. These additional documents are
merely cumulative to those already disclosed and could not alter either the Defence Supplementary Submissions
or this Decision. The Trial Chamber is in the process of disclosing these.
40 Joint Submissions Regarding the Material Relied upon by the Trial Chamber in its Absentia Decision, 27 June
2012, para. 12.
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FOR THESE REASONS the Trial Chamber:
DISMISSES
(i) the motions of counsel for Mr. Mustafa Amine Badreddine and Mr.
Hussein Hassan Oneissi asking the Trial Chamber to reconsider its
Decision to Hold Trial In Absentia of 1 February 2012, and
(ii) the motions of counsel for Mr. Salim Jamil Ayyash and Mr. Assad Hassan
Sabra seeking a stay of the Decision.
Done in Arabic, English and French, the English version being authoritative.
11 July 2012, Leidschendam, The Netherlands

Judge Robert Roth,
Presiding
Judge Micheline Braidy

Judge David Re
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HEADNOTE1
The ultimate issue before the Appeals Chamber is whether counsel have shown that
its Interlocutory Decision on the Applicable Law of 16 February 2011 has caused
any injustice to the four Accused they represent, thus warranting reconsideration of
the Decision. The Appeals Chamber concludes that counsel failed to show such an
injustice.
Pursuant to Rules 176 bis(C) and 140 of the Tribunal’s Rules of Procedure and
Evidence, an accused may request reconsideration of a decision rendered on the
basis of Rules 176 bis and 68(G). The Appeals Chamber’s Interlocutory Decision,
based on these Rules, followed the submission of 15 questions on the applicable law
from the Pre-Trial Judge. Counsel for the four Accused have argued that these Rules
are ultra vires and that the Appeals Chamber provided an incorrect definition of the
crime of terrorism in the Interlocutory Decision.
The Prosecutor argues as a preliminary matter that Defence counsel has no standing
in these proceedings. The Appeals Chamber rejects this assertion because making a
request for reconsideration under Rule 176 bis(C) is not a right that may be exercised
only by an accused personally, but rather, may also be exercised by counsel as part of
their duty to provide full representation of the interests of the Accused as mandated
by the Rules. Thus, counsel has standing.
On the merits the Appeals Chamber holds that to seek reconsideration under Rule
176bis(C), counsel must demonstrate that the Interlocutory Decision has caused
an injustice to the Accused. This is because Rule 176 bis(C) explicitly imports
the reconsideration standard under Rule 140. This means that counsel have to
demonstrate that the Accused, at a minimum, suffered prejudice.
In examining the arguments raised by counsel, the Appeals Chamber concludes that
their submissions have failed to demonstrate that the Interlocutory Decision caused
an injustice.
1

This Headnote does not constitute part of the decision of the Appeals Chamber. It has been prepared for the
convenience of the reader, who may find it useful to have an overview of the decision. Only the text of the
decision itself is authoritative.
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• The Appeals Chamber rejects the argument that Rules 68(G) and 176 bis(C)
are invalid. These Rules are not in conflict with the Statute, nor do they create
any procedural unfairness or violate the Accused’s right to an appeal. The
powers given to the Pre-Trial Judge and the Appeals Chamber by these Rules
have been validly exercised.
• Further, no prejudice arises from the definition of the crime of terrorism
adopted by the Interlocutory Decision. Article 314 of the Lebanese Criminal
Code’s definition of terrorism, as interpreted in the Interlocutory Decision,
allows for the possibility of considering means other than the ones explicitly
spelled out in the article as means liable to create a public danger. However,
the particular circumstances of the present case do not warrant an application
of this definition. Considering that all four Accused have been charged with
participating in the commission of a terrorist act “by means of an explosive
device,” the Defence’s claim that they have suffered a prejudice by the
Interlocutory Decision is without merit.
In sum, counsel have not shown that the Interlocutory Decision has resulted in any
prejudice to the interests of the Accused. Therefore, their requests are dismissed.

INTRODUCTION
1.
The Interlocutory Decision on the Applicable Law: Terrorism, Conspiracy,
Homicide, Perpetration, Cumulative Charging, delivered by the Appeals Chamber
on 16 February 2011 (“Interlocutory Decision”)2 answered 15 questions of law
posed by the Pre-Trial Judge in reliance on Rules 68(G) and 176 bis of the Rules of
Procedure and Evidence of the Special Tribunal for Lebanon (“Rules” and “Tribunal”,
respectively). Following the order of the Trial Chamber that four Accused be tried
in absentia, counsel assigned to represent them applied to the Appeals Chamber for
reconsideration of the Interlocutory Decision.3
2

STL-11-01/I/AC, Interlocutory Decision on the Applicable Law: Terrorism, Conspiracy, Homicide, Perpetration,
Cumulative Charging, 16 February 2011.

3

STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/AC/R176bis: Sabra Motion for Reconsideration of
Rule 176bis Decision – “International Terrorism”, 13 June 2012 (“Sabra Defence Request”); Request by the
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2.

They primarily argue:

• Article 28 of the Tribunal’s Statute that authorizes the plenary of Judges to
create the Rules did not permit the adoption of Rules 68(G) and 176 bis, which
are therefore invalid and must be disregarded,4 as must the Interlocutory
Decision;5
• Alternatively, if these Rules are deemed valid, they do not authorize either
the questions of law submitted by the Pre-Trial Judge or the Interlocutory
Decision made in reliance on them;6
• In any event, the answer given concerning the crime of terrorism is wrong in
law;7
• Accordingly, the Pre-Trial Judge must reconsider his decision confirming the
indictment against all Accused, as it was based on directions of the Appeals
Chamber, which were legally unsound.8
3.
Contrary to an assertion by the Prosecutor in response, we find that the Defence
has standing to bring the present requests. However, we decline to reconsider the
Interlocutory Decision at this point because the Defence has failed to show how
the Accused suffered an injustice from it. Accordingly, the Defence requests are
dismissed. We record that today’s decision does not affect the ultimate right of any
the Accused who may be convicted to appeal against such conviction under Article
26 of the Statute.
Oneissi Defence for Reconsideration of the Interlocutory Decision on the Applicable Law of 16 February 2011,
13 June 2012 (“Oneissi Defence Request”); Request for Reconsideration of the Interlocutory Decision on the
Applicable Law Rendered by the Appeals Chamber on 16 February 2011, 13 June 2012 (“Badreddine Defence
Request”); Defence for Salim Jamil Ayyash’s Joinder in the Defence for Mustafa Amine Badreddine’s “Requête
en réexamen de la décision préjudicielle sur le droit applicable rendue par la Chambre d’appel le 16 février
2011,” 13 June 2012 (“Ayyash Defence Request”). Under Rule 176 bis(C), Defence counsel was not required to
seek leave to make their request.
4

Oneissi Defence Request, paras 11-26; Badreddine Defence Request, paras 13-18.

5

Oneissi Defence Request, para. 26.

6

Oneissi Defence Request, paras 27-44; Badreddine Defence Request, paras 19-28.

7

Sabra Defence Request, paras 7-17, 35; Oneissi Defence Request, paras 37-70.

8

Sabra Defence Request, para. 37.
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PROCEDURAL HISTORY
4.
Rules 68(G) and 176 bis were adopted on 10 November 2010 as an amendment
of the Tribunal’s Rules. They state:
Rule 68(G)
The Pre-Trial Judge may submit to the Appeals Chamber any preliminary
question, on the interpretation of the Agreement, Statute and Rules regarding
the applicable law, that he deems necessary in order to examine and rule on
the indictment.
Rule 176 bis
(A) The Appeals Chamber shall issue an interlocutory decision on any question
raised by the Pre-Trial Judge under Rule 68(G), without prejudging the rights
of any accused.
(B) Before rendering its decision, the Appeals Chamber shall hear the
Prosecutor and the Head of Defence Office in public session.
(C) The accused has the right to request the reconsideration of the interlocutory
decision under paragraph A, pursuant to Rule 140 without the need for leave
from the presiding Judge. The request for reconsideration shall be submitted to
the Appeals Chamber no later than thirty days after disclosure by the Prosecutor
to the Defence of all material and statements referred to in Rule 110(A)(i).

5.
Following the Pre-Trial Judge’s submission of the questions of law to the
Appeals Chamber,9 the Prosecutor and the Head of Defence Office filed written
observations on those questions and made oral submissions during a public hearing.10
6.
At the stage when the Appeals Chamber issued the Interlocutory Decision,
neither the indictment nor the evidence submitted by the Prosecutor in support of
its confirmation was disclosed to the Appeals Chamber.11 The Appeals Chamber
ruled (in part) that the Tribunal shall apply the law of terrorism in accordance
9

STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/I, Order on Preliminary Questions Addressed to the
Judges of the Appeals Chamber Pursuant to Rule 68, Paragraph (g) of the Rules of Procedure and Evidence, 21
January 2011.

10 See Interlocutory Decision, para. 1.
11 Id. at para. 8.
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with the provisions of the Lebanese Criminal Code, taking into account applicable
international law only as an aid to interpreting these provisions.12 The Pre-Trial
Judge confirmed the indictment on 28 June 2011.13 After the Trial Chamber decided
to hold a trial in absentia,14 the Head of Defence Office assigned counsel to each of
the accused in order to protect their interests before the Tribunal.15
7.
For purposes of requesting reconsideration of an interlocutory decision, Rule
176 bis(C) requires the accused to submit a request no later than thirty days after
disclosure by the Prosecutor to the Defence of all supporting material and witness
statements referred to in Rule 110(A)(i).
8.
Following a joint Defence request for an order fixing the time limit to file
any reconsideration request, the Appeals Chamber ordered the Defence teams to
submit such requests by 13 June 2012.16 It also ordered the Prosecutor to submit any
response within 14 days after receiving the Defence request(s).17
9.
Counsel for Messrs Sabra, Oneissi and Badreddine each submitted a
request for reconsideration of the Interlocutory Decision.18 Counsel for Mr Ayyash
adopted the submissions made by Mr Badreddine’s counsel.19 In his response, the
Prosecutor raised the preliminary issue of whether the Defence had standing to seek
reconsideration under Rule 176 bis(C).20 In the light of that argument, the Judge
12 Id. at para. 45.
13 STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/I/TC, Decision Relating to the Examination of the
Indictment of 10 June 2011 Issued against Mr Salim Jamil Ayyash, Mr Mustafa Amine Badreddine, Mr Hussein
Hassan Oneissi & Mr Assad Hassan Sabra, 28 June 2011 (“Confirmation Decision”). See also STL, Prosecutor
v. Ayyash et al., Case No. STL-11-01-I/PTJ, Indictment, 10 June 2011.
14 STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/I/TC, Decision to Hold Trial In Absentia, 1 February
2012.
15 STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/I/PTJ, Assignment of Counsel for the Proceedings In
Absentia Pursuant to Rule 106 of the Rules, 2 February 2012.
16 STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/I/AC, Order on Time Limit to File Rule 176 bis(C)
Request, 14 May 2012, para. 29.
17 Id. at Disposition (p. 10).
18 See above fn. 3.
19 See Ayyash Defence Request, para. 2.
20 See STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/AC/R176bis, Prosecution Consolidated Response
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Rapporteur granted leave to the Defence to file a reply relating strictly to the question
of standing.21 The Head of Defence Office also filed a submission on this issue.22

SUBMISSIONS OF THE PARTIES
10. Counsel for Messrs Badreddine, Ayyash23 and Oneissi contend that Rules
68(G) and 176 bis lack any legal basis because they are incompatible with the
Tribunal’s Statute and are ultra vires, i.e. beyond the authority vested in the Judges
by the Statute.24 They submit that, even if the rules were made intra vires, the PreTrial Judge’s request to the Appeals Chamber exceeded his authority under Rule
68(G) and that the Appeals Chamber also exceeded its authority when answering
the Pre-Trial Judge’s questions.25 Counsel for Mr Badreddine also argues that it is
not necessary for Defence Counsel to meet the standard for reconsideration under
Rule 140—referred to in Rule 176 bis(C)—that reconsideration is necessary to avoid
injustice.26
11. Counsel for Messrs Oneissi and Sabra argue that the offence of terrorism was
incorrectly defined by the Appeals Chamber.27 The latter submitted that the Appeals
Chamber’s definition removes a material element of the offence (the requirement
of specified and limited means) and has therefore modified the mens rea element
of the offence, as it is no longer necessary to demonstrate that an accused knew
to the Defence Requests for Reconsideration of the Decision on Applicable Law, 3 July 2012 (“Prosecutor’s
Response”), paras 2, 6-10.
21 STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/I/PT/AC/R176bis, Order by the Judge Rapporteur on
Filing of Reply, 4 July 2012. The Defence filed a joint reply on 9 July 2012. See Prosecutor v. Ayyash et al.,
Case No STL-11-01/I-PT/AC/R176bis, Joint Defence Reply to Prosecution Consolidated Response Concerning
Standing, 9 July 2012 (“Joint Defence Reply”).
22 STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/I/PT/AC/R176bis, Observations of the Defence Office
Following the Response by the Prosecution to the Requests for Reconsideration of the Appeals Chamber
Decision on the Applicable Law, 9 July 2012 (“Head of Defence Office Submission”).
23 Counsel for Mr Ayyash filed a joinder adopting the arguments of the Badreddine Defence in all aspects. See
Ayyash Defence Request, para. 2.
24 Badreddine Defence Request, paras 12-18; Oneissi Defence Request, paras 11-27.
25 Badreddine Defence Request, paras 23-31; Oneissi Defence Request, paras 28-37.
26 Badreddine Defence Request, paras 7-11.
27 Oneissi Defence Request, paras 38-74; Sabra Defence Request, paras 33-35.
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that the act would be committed using the specific means enumerated in the
Lebanese Criminal Code.28 Counsel for Mr Sabra submit that the elimination of
this requirement is prejudicial to the Accused, as they could be made subject to
charges that might otherwise not have been confirmed.29 They also argue that this
has expanded and broadened the definition of terrorism beyond that which exists
under Lebanese law and, as a consequence, the Appeals Chamber has violated the
prohibition on subjecting accused persons to ex post facto criminal offences (the
principle of legality).30
12. The Prosecutor seeks dismissal of the Defence’s requests.31 He primarily argues
that the Defence lacks standing to challenge the Interlocutory Decision because Rule
176 bis(C) grants the right to seek reconsideration solely to the Accused.32 In the
alternative, he contends that the Defence has failed to establish that reconsideration
is necessary to avoid injustice as required by Rule 140.33 Specifically, he asserts that
Rules 68(G) and 176 bis are consistent with the Statute;34 that the Appeals Chamber
correctly held that the Tribunal must apply Lebanese law on the crime of terrorism;35
that it was permissible to make reference to international law in interpreting that
law;36 and that this interpretation did not violate the principle of legality.37
13. Counsel for the Defence and the Head of Defence Office replied that counsel
were entitled and bound to advance whatever submissions might have been advanced
by the Accused if they had been present before the Tribunal.38
28 Sabra Defence Request, paras 21, 33.
29 Id. at para. 22.
30 Id. at paras 32-36.
31 Prosecutor’s Response, para. 57.
32 Id. at paras 7-10.
33 Id. at paras 14-18.
34 Id. at paras 22-32.
35 Id. at paras 34-37.
36 Id. at paras 34-51.
37 Id. at paras 52-56.
38 Joint Defence Reply, paras 2-10; Head of Defence Office Submission, para. 10.
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THE STANDING OF DEFENCE COUNSEL
14. The Prosecutor claims that Defence counsel assigned to the Accused in the in
absentia proceedings lack standing to bring any reconsideration requests under Rule
176 bis(C).39 He argues that this right is a “personal right” of the accused, as evinced
by the wording of the Rule.40 The Defence responds that both the Statute and the
Rules envisage full representation of an accused by the Defence41 and that denying
counsel’s standing to file reconsideration requests would “seriously jeopardise the
fairness of the proceedings.”42
15. We are not persuaded by the Prosecutor’s arguments. Rule 176 bis(C) states
the following:
The accused has the right to request reconsideration of the interlocutory
decision under paragraph A, pursuant to Rule 140 without the need for leave
from the presiding Judge. The request for reconsideration shall be submitted to
the Appeals Chamber no later than thirty days after disclosure by the Prosecutor
to the Defence of all material and statements referred to in Rule 110(A)(i).

As noted by the Defence,43 Rule 107 explicitly states that the “rules on pre-trial, trial,
and appellate proceedings shall apply mutatis mutandis to proceedings in absentia.”
While Rule 176 bis is not an appeals process, it is placed in the part of the Rules of
Procedure and Evidence that regulates “appellate proceedings.” Hence, even in the
absence of an Accused, assigned Defence counsel have the authority to file requests
for reconsideration under this rule on behalf of the Accused.
16. This assertion is also borne out by Article 22(2)(c) of the Statute, which
mandates the Tribunal to ensure that counsel is assigned to any accused tried in
absentia, “with a view to ensuring full representation of the interests and rights of
the accused.” The Statute thus operates on the premise that Defence counsel have the
39 Prosecutor’s Response, paras 2, 6-13.
40 Id. at para. 8 (emphasis in original).
41 Joint Defence Reply, paras 3-9.
42 Id. at para. 9.
43 Id. at para. 3.
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same powers as the accused they represent, unless there is an explicit provision to
the contrary. There is no such provision in Rule 176 bis(C). To the contrary, explicit
reference to the “Defence” in the second sentence of Rule 176 bis(C) demonstrates
that the drafters envisaged that the right to seek reconsideration could be asserted by
Defence counsel.
17. In this context, we refer to Rule 2 of the Rules, which defines “Defence” as the
“[t]he accused/suspect and/or Defence Counsel”. The terms “accused” and “Defence”
can be used interchangeably. It is certainly true that some provisions in the Rules
accord rights to the accused that are to be exercised by the accused personally.44 But
these provisions either require the physical presence of the accused45 or can only be
read as according rights to the individual accused, rather than to a party.46 Rule 176
bis(C) is not comparable to these rules because it creates a right that can in fact be
discharged by Defence counsel for the accused.
18. Finally, for the purposes of seeking reconsideration under Rule 176 bis(C),
it is irrelevant that Defence counsel had not been assigned when the Interlocutory
Decision was issued.47 Denying Defence counsel the same powers that the Accused
would enjoy under this Rule, were they present, would impair the full exercise of
their functions and harm the principles of procedural fairness and equality of arms
between the parties. We are not persuaded that these rights should be denied simply
because the accused—should they appear—would potentially have the right to

44 See, e.g., Rule 110(A): “[T]he prosecutor shall make available to the Defence in a language which the accused
understands […].”; Rule 144(C): “The accused shall not be compelled to make a solemn declaration […].”;
Rule 153: “A confession by a suspect or accused given during questioning […] shall be presumed to have been
free and voluntary […]”.
45 See also Rule 144(A): “The accused may make statements to the Trial Chamber [...]”; Rule 144(C): “The
accused shall not be compelled to make a solemn declaration [...]; Rule 153: “A confession by a suspect or
accused during questioning by the Prosecutor [...] shall be presumed to have been free and voluntary unless the
contrary is proven.”
46 See, e.g., Rules 108(A): “Where the accused […] appears before the Trial Chamber prior to the conclusion of
the in absentia proceedings [...]”; Rule 109(A): “Where an accused appears before the Tribunal after a trial in
absentia […]; Rule 110(A): “[T]he Prosecutor shall make available to the Defence in a language which the
accused understands […].
47 Contra Prosecutor’s Response, paras 9-11.
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challenge the Interlocutory Decision again.48 The Prosecutor’s objection to counsel’s
standing is therefore dismissed.

STANDARD FOR RECONSIDERATION
19. Rule 176 bis(C) enables the Appeals Chamber to reconsider an interlocutory
decision made by the Appeals Chamber upon the request of the Pre-Trial Judge
under Rule 68 (G). This power is exercised pursuant to Rule 140, which provides: “A
Chamber may, proprio motu or at the request of a Party with leave of the Presiding
Judge, reconsider a decision, other than a Judgement or sentence, if necessary to
avoid injustice.”
20. Exceptionally, Rule 176 bis(C) provides that there is no requirement of
prior leave, but leaves all other elements of Rule 140 intact. Thus, we reject the
Badreddine Defence argument that reconsideration under Rule 176 bis(C) entitles
the Defence to an unqualified re-hearing.49 According to the Badreddine Defence,
“the very nature of [the] Rule” makes it unnecessary for the Defence to specifically
demonstrate injustice to the Accused, or to argue on the basis of criteria for injustice
set out in the jurisprudence of the Tribunal.50 However, as noted by the Prosecutor,51
by referring explicitly to Rule 140, Rule 176 bis(C) imports the standard of
reconsideration established by that rule. It is incumbent on the Defence to establish
that reconsideration is necessary to avoid injustice. In other words, reconsideration of
a decision taken under Rule 176 bis is conditional upon the existence of the injustice
required by Rule 140.
21. Contrary to the Badreddine Defence’s assertions,52 there is also nothing in
the Interlocutory Decision that would support a different interpretation of Rule 176
bis(C). In that Decision, the Appeals Chamber stated that the fact that the accused
48 Prosecutor’s Response, paras 8, 11.
49 Badreddine Defence Request, para. 7.
50 Ibid.
51 Prosecution Response, paras 15-16.
52 Badreddine Defence Request, paras 7-9.
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was not heard will be “a major factor in deciding whether to revisit any of the issues
decided herein under Rule 176 bis(C)”.53 This statement presumed a challenge that
was supported by evidence of injustice.54
22. The Appeals Chamber has not previously had occasion to clarify the
prerequisites of Rule 140, including the required showing of an “injustice”. However,
we note with approval the Pre-Trial Judge’s holding that “the object and purpose
of Rule 140 of the Rules is to give Chambers a discretionary power to reconsider
decisions in order to avoid an injustice.”55 We also agree with the Pre-Trial Judge that
“recourse to reconsideration should be limited in order to ensure the certainty and
finality of the Tribunal’s judicial decisions.”56
23. The interpretation that reconsideration must remain an exceptional remedy
also corresponds to the case-law of other international criminal tribunals. Specifically,
Rule 140 formalizes a principle that is well-established in the jurisprudence of the
International Criminal Tribunal for the former Yugoslavia, the International Criminal
Tribunal for Rwanda, and the Special Court for Sierra Leone.57 Reconsideration is
53 Interlocutory Decision, para. 10.
54 The Statements made by Judges Cassese and Baragwanath during the hearing of 7 February 2011 must also be
viewed in the light of the requirements of Rule 140. See STL, Prosecutor v. Ayyash et al., Case No. STL-1101/I, Official Public Transcript of the Hearing of 7 February 2011, pp. 5, 37.
55 STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/PTJ, Decision on the Prosecution’s Request for
Partial Reconsideration of the Pre-Trial Judge’s Order of 8 February 2012, 29 March 2012 (“Pre-Trial Judge
Decision of 29 March 2012”) para. 22; see also STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/PTJ,
Decision relating to the Prosecution Request for Reconsideration of the Decision of 5 April 2012, 4 May 2012,
(“Pre-Trial Judge Decision of 4 May 2012”), para. 13.
56 Pre-Trial Judge Decision of 29 March 2012, para. 23.
57 ICTY, Prosecutor v. Prlić et al., Case No. IT-04-74-AR73.16, Decision on Jadranko Prlić’s Interlocutory
Appeal against the Decision on Prlić Defence Motion for Reconsideration of the Decision on Admission of
Documentary Evidence, 3 November 2009 (“Prlić Decision of 3 November 2009”), para. 6; ICTR, Prosecutor
v. Bagosora et al., Case No. ICTR-98-41-T, Decision on Prosecutor’s Motion for Reconsideration of the
Trial Chamber’s “Decision on Prosecutor’s Motion for Leave to Vary the Witness List pursuant to Rule 73
bis(E)”, 15 June 2004 (“Bagosora et al. Decision”), paras 7-10; SCSL, Prosecutor v. Norman et al., Case No.
SCSL-04-14-T, Decision on Urgent Motion for Reconsideration of the Orders for the Compliance with the
Order Concerning the Preparation and Presentation of the Defence Case, 7 December 2005, paras 13-14. This
principle has also been affirmed in one decision of Trial Chamber I of the International Criminal Court. See ICC,
Prosecutor v. Lubanga, Case No. ICC-01/04-01/06, Decision on the Defence Request to Reconsider the “Order
on Numbering of Evidence” 12 May 2010, 30 March 2011, paras 10-18. However, see contra, ICC, Prosecutor
v. Ruto et al., Case No. ICC-01/09-01/11, Decision on the “Defence Request for Leave to Appeal the ‘Urgent
Decision On The ‘Urgent Defence Application For Postponement of the Confirmation Hearing and Extension
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not available as an ordinary remedy to redress imperfections in a decision or to
circumvent the unfavourable consequences of a ruling.58
24. However, there is one significant difference between procedures of these courts
and those of our Tribunal. While under their case-law reconsideration is considered to
be available if a clear error of reasoning has been demonstrated or if it is necessary to
avoid an injustice,59 Rule 140 only refers to the requirement of “injustice.” It follows
that a mere allegation of error in a decision does not suffice to support a request for
reconsideration. On the contrary, the party seeking reconsideration must show that
the decision has resulted in an injustice. What constitutes an injustice is of course
dependent on the specific circumstances. At a minimum, it involves prejudice.60
25. It is not therefore sufficient for the party seeking reconsideration merely
to argue in the abstract; the alleged prejudice must be demonstrated on specific

of Time to Disclose and List Evidence’ (ICC-01/09-01/11-260)’”, 29 August 2011, para. 18; ICC, Situation in
Uganda, Case No. ICC-02/04-01/05, Decision on Prosecutor’s Position on the Decision of Pre-Trial Chamber II
to Redact Factual Descriptions of Crimes from the Warrants of Arrest, Motion for Reconsideration and Motion
for Clarification, 28 October 2005, paras 18-19.
58 Pre-Trial Judge Decision of 29 March 2012, paras 23-24; Pre-Trial Judge Decision of 4 May 2012, para. 13;
ICTY, Prosecutor v. Prlić et al., Case No. IT-04-74-AR73.16, Decision Regarding Requests Filed by the Parties
for Reconsideration of Decisions by the Chamber, 26 March 2009, p. 3.
59 Judicial approaches differ. Some Chambers regard ‘injustice’ as a separate condition that must be satisfied in
addition to ‘clear error’ (see ICTY, Prosecutor v. Mucić et al., Case No. IT-96-21-Abis, Judgement on Sentence
Appeal, 8 April 2003 (“Mucić Judgement”), para. 49). Others allow reconsideration if either criteria are made
out (see ICTY, Prosecutor v. Šešelj¸ Case No. IT-03-67-AR72.1, Decision on Motion for Reconsideration of the
“Decision on the Interlocutory Appeal Concerning Jurisdiction” dated 31 August 2004, 15 June 2006, paras 9,
20).
60 See ICTY, Prosecutor v. S. Milošević, Case No. IT-50-AR73, Reasons for Refusal of Leave to Appeal from
Decision to Impose Time Limit, 16 May 2002, para. 17 (where the Appeals Chamber refused to allow
reconsideration on the basis that the impugned decision caused no prejudice to the accused); ICTY, Prosecutor v.
Galić, Case No. IT-98-29-AR73, Decision on Application by the Prosecution for Leave to Appeal, 14 December
2001, paras 13-15 (where the Appeals Chamber stated that reconsideration involves a consideration of the
“specific nature” of prejudice to a party); Bagosora et al. Decision, paras 10, 15 (finding that there was no error
or law or abuse of power, the Chamber dealt specifically with the question of whether the impugned decision had
caused injustice to either party); Mucić Judgement, paras 49-52 (holding that reconsideration was fundamentally
an exercise of a tribunal’s “inherent discretion to prevent injustice” and holding that reconsideration requires
an impugned decision be wrong and also have led to an injustice). See also ICTR, Prosecutor v. Barayagwiza
et al., Case No. ICTR-97-19-AR72, Decision (Prosecutor’s Request for Review or Reconsideration), 31 March
2000, Separate Opinion of Judge Shahabuddeen, para. 5-7 (referencing the necessity for procedural error to
have resulted in “disadvantage” for reconsideration to be warranted).
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grounds.61 The burden rests on the party seeking reconsideration to demonstrate that
prejudice will occur.62 These grounds may include although are not limited to:
• a decision that is erroneous or that constituted an abuse of power on the part
of the Chamber.63
• new facts or a material change in circumstances that arises after the decision
is made.64
26. As we have emphasized, the presence of these grounds is not sufficient per
se. The party seeking reconsideration must also show that they resulted in prejudice.
27. In sum, our decision is guided by the principle that, under Rules 176 bis(C)
and 140, the Defence must show an injustice resulting in specific prejudice in order
for us to reconsider the Interlocutory Decision.

THE LEGAL BASIS OF THE INTERLOCUTORY DECISION
UNDER RULES 68(G) AND 176 BIS
28. In issuing its Interlocutory Decision, the Appeals Chamber explained the
origin and purpose of Rules 68(G) and Rule 176 bis:
The Tribunal’s Judges adopted Rules 68(G) and 176bis(A) to enable the
Appeals Chamber to clarify in advance the law to be applied by the PreTrial Judge and the Trial Chamber, thereby expediting the justice process in a
manner supported by both the Prosecutor and the Head of the Defence Office.

61 Pre-Trial Judge Decision of 29 March 2012, paras 33-35; Bagosora et al. Decision, para. 7.
62 See ICTR, Prosecutor v. Ngirabatware, Case No. ICTR-99-54-T, Decision on Defence Motion for
Reconsideration or Clarification to Appeal the Trial Chamber’s Rule 92 bis Decision of 22 September 2011, 25
November 2011 (“Ngirabatware Decision”), para. 16; Prosecutor v. Karemera et al., Case No. ICTR-98-44-T,
Decision on Motion for Reconsideration of Decision on Joseph Nzirorera’s Motion for Inspection: Michel
Bagaragaza, 29 September 2008, para. 4.
63 Pre-Trial Judge Decision of 29 March 2012, paras 33, 35; Ngirabatware Decision, para. 14; Bagosora et al.
Decision of 15 June 2004, para. 9; Mucić Judgment, para. 49.
64 Pre-Trial Judge Decision of 29 March 2012, paras 33, 35; Ngirabatware Decision, para. 14; Prlić Decision
of 3 November 2009, para. 18; SCSL, Prosecutor v. Taylor, Case No. SCSL-03-1-T, Decision on Public with
Annex A Defence Motion for Reconsideration of Decision on Defence Motion Requesting an Investigation into
Contempt of Court by the Office of Prosecutor and its Investigators, 3 December 2010, p. 3.
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In establishing these Rules, the Judges were guided by Articles 21 and 28 of
the Tribunal’s Statute, which require the Tribunal to avoid unreasonable delay
in its proceedings and to adopt rules of procedure and evidence “with a view to
ensuring a fair and expeditious trial”.65

29. Counsel for Messrs Oneissi and Badreddine essentially argue that Rules 68(G)
and 176 bis of the Rules are ultra vires, i.e. outside the powers given by the Statute,
and that consequently, the Interlocutory Decision should be declared “ill-founded”66
and should be “annul[led].”67
I.

The Appeals Chamber’s power to decide on the legality of Rules 68(G)
and 176 bis

30. The Rules are adopted and amended by all the Judges of the Tribunal, sitting
in plenary session.68 However, the Appeals Chamber is entrusted with the authority
to decide on the applicability of a rule with respect to a specific case before it. Even
though in their rule-making capacity the Judges on the Appeals Chamber participated
in the drafting of the Rules pursuant to Article 28 of the Statute, in their judicial
capacity they have the power to decide on the vires or operation of the Rules adopted
by the plenary.69
31. Before deciding the issue of whether or not Rules 68(G) and 176 bis are valid,
we must first be satisfied that not doing so would result in prejudice.70 The Prosecutor
argues that the Defence has failed to show such prejudice, arguing that it is merely
voicing a “disagreement with the legislative choices made by the framers of the
65 Interlocutory Decision, para. 7 (footnotes omitted).
66 Badreddine Defence Request, para. 41.
67 Oneissi Defence Request, para. 76.
68 Article 28 STLSt; Rules 1, 5 STL RPE.
69 See ICTR, Prosecutor v. Nyiramasuhuko et al., Case No. ICTR-98-42-A15bis, Decision in the Matter of
Proceedings under Rule 15bis(D), 24 September 2003, para. 9; see also SCSL, Prosecutor v. Norman et al.,
Case Nos SCSL-2003-07-PT, SCSL-2003-08-PT, SCSL-2003-09-PT, Decision on the Applications for a Stay of
Proceedings and Denial of Right to Appeal, 4 November 2003 (“Norman et al. Decision of 4 November 2003”),
paras 26-27. SCSL, Prosecutor v. Fofana, Case No. SCSL-2003-11-PD, Decision on the Urgent Defence
Application for Release from Provisional Detention, 21 November 2003 (“Fofana Decision”), paras 24-28.
70 See above, paras 19-27.
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Statute and Rules.”71 We disagree. In this case, if indeed these rules were ultra vires
the Defence would be prejudiced because it would suffer from procedural unfairness
that is not merely technical, but would put it at a disadvantage.72 This is because if
the Defence’s arguments on the illegality of the Rules were correct, it would have to
accept a decision taken without a proper legal basis in the absence of the Defence,
by way of departure from the adversarial principles governing proceedings before
this Tribunal.
II.

The conformity of Rules 68(G) and 176 bis with the Statute

32. Counsel for Messrs Oneissi and Badreddine argue that the procedure set out
in Rules 68(G) and 176 bis is not in conformity with the Tribunal’s Statute.73 They
point to the fact that Article 26 of the Statute refers to the appellate jurisdiction of the
Appeals Chamber as “hear[ing] appeals from persons convicted by the Trial Chamber
or from the Prosecutor” on certain grounds, but does not mention any power of the
Appeals Chamber to answer preliminary questions on the law submitted to it by the
Pre-Trial Judge. We hold that this reading of the Statute is too narrow.
33. The Statute is a concise statement of the essential legal framework under
which the Tribunal operates. It does not spell out the detail of how this framework
is to be put into effect, but, rather, delegates subordinate rule-making authority to
the Judges.74 This is reflected in Article 28, which requires the Judges to “adopt
Rules of Procedure and Evidence for the conduct of the pre-trial, trial and appellate
proceedings, the admission of evidence, the participation of victims, the protection of
victims and witnesses and other appropriate matters.” Rules 68(G) and 176 bis relate
to “the conduct of pre-trial [...] and appellate proceedings” in the broader sense but
also encompass “other appropriate matters” the Judges are empowered to address.

71 Prosecutor’s Response, para. 17.
72 Cf. ICTR, Barayagwiza v. The Prosecutor, Case No. ICTR-97-19-AR72, Decision (Prosecutor’s Request for
Review or Reconsideration), 31 March 2000, Separate Opinion of Judge Shahabuddeen, paras 4-5.
73 Oneissi Defence Request, paras 11-26; Badreddine Defence Request, paras 13-18.
74 See also Norman et al. Decision of 4 November 2003, paras 26-27; Fofana Decision, para. 25.
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In this sense, the drafters of the Statute gave wide discretion to the Judges to create
the procedural framework governing the conduct of proceedings before the Tribunal.
34. In our view, to fall under “other appropriate matters”, the Rules must serve to
further the overall mission of the Tribunal to administer justice. At the same time,
they must not contradict the spirit or the letter of the Statute. In the matter of El
Sayed, we held that the Appeals Chamber retained the power to entertain appeals on
issues that were essential to avoid injustice, even if not foreseen by the Statute or
the Rules.75 With respect to Rules 68(G) and 176 bis, we find no harm in the plenary
of Judges assigning further, clearly delineated powers to the Appeals Chamber, in
addition to the competence to hear appeals against judgments of the Trial Chamber,
if this is in furtherance of aims of the Statute and not to the detriment of either party.76
For instance, the Rules—following the practice of other international tribunals—
allow interlocutory appeals against certain decisions of the Pre-Trial Judge or the
Trial Chamber.77 Under the Defence argument, this would not be permissible because
the Statute does not provide for this power. There is no question, however, that the
ability of resolving certain issues during the pre-trial and trial proceedings through
the interlocutory appeal mechanism is beneficial to both parties.78
35. In a similar vein, obtaining the Appeals Chamber’s view on the applicable law
of the Tribunal before the confirmation of an indictment by the Pre-Trial Judge has
the distinct advantage of avoiding unnecessary delays and providing clarity to the
parties in preparing their cases. For that reason, in the Interlocutory Decision, we

75 STL, In re: Application of El Sayed, Case No. CH/AC/2010/02, Decision on Appeal of Pre-Trial Judge’s Order
Regarding Jurisdiction and Standing, 10 November 2010, para. 54.
76 See Norman et al. Decision of 4 November 2003, para. 27. Here, the Appeals Chamber of the Special Court for
Sierra Leone upheld the validity of a rule that referred preliminary motions relating to jurisdiction directly to
the Appeals Chamber.
77 See, e.g., Rules 90, 102, 126 STL RPE.
78 See ICTY, Prosecutor v. Delalić et al., Case No. IT-96-21-AR72.4, Decision on Application for Leave to Appeal
(Provisional Release) by Hazim Delić, 22 November 1996, para. 21 (noting that “Rule 72 [the ICTY’s Rule
providing for a right to interlocutory appeal] has broadened the right to appeal from the very limited right to
appeal provided for in the Statute. Rule 72 has thus enhanced and strengthened the judicial rights of the accused
(and, consequently, those of the Prosecutor, on account of the principle of ‘equality of arms’”) [emphasis in the
original]). See also ICTY, Prosecutor v. Tadić, Case No. IT-94-1-AR72, Decision on the Defence Motion for
Interlocutory Appeal on Jurisdiction, 2 October 1995, para. 6.
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referred to Article 21 of the Statute, which mandates us to confine all proceedings to
“an expeditious hearing” and to “take strict measures to prevent any action that may
cause unreasonable delay.”79
36. We have taken note of the argument that neither Lebanese law nor that of
other domestic or international jurisdictions provides a similar procedure to the
one provided under Rules 68(G) and 176 bis.80 Contrary to the argument of counsel
for Mr Badreddine, however, the Tribunal is not “bound” by the practice of these
jurisdictions. Article 28 of the Statute requires the Judges of the Tribunal, when
drafting the Rules of Procedure and Evidence, to be “guided, as appropriate, by
the Lebanese Code of Criminal Procedure, as well as by other reference materials
reflecting the highest standards of international criminal procedure.” The Rules reflect
these various influences. Even then, it must also be emphasized that the Tribunal is
different from domestic courts and other international tribunals. It is unique in the
sense that it is a court of an international nature that is applying Lebanese domestic
law. Accordingly, the Tribunal must be able to adapt its unique framework to the
specific challenges it faces. Thus, considerations of cost and expedition point to
permitting, rather than declining, access to the Appeals Chamber.
37. Nor is there any procedural unfairness in Rules 68(G) and 176 bis. First, Rule
176 bis(C) gives the Defence the right to request reconsideration of the Appeals
Chamber’s decision. The Defence relies on this right in bringing the present request.
Moreover, the Defence is not deprived of its right to appeal.81 As pointed out by
the Prosecutor,82 the right to appeal under international human rights law refers to
appeals against conviction and sentence.83 In the Interlocutory Decision, the Appeals
Chamber only pronounced on questions of law. It did so in the abstract and without
regard to any specific case or specific facts.84 It will still be for the Trial Chamber
79 Interlocutory Decision, paras 7-11.
80 Badreddine Defence Request, para. 13.
81 Contra Badreddine Defence Request, para. 14; Oneissi Defence Request, paras 19-23.
82 Prosecutor’s Response, para. 28.
83 International Covenant on Civil and Political Rights, 23 March 1976, 999 U.N.T.S. 171, art. 14(5).
84 Interlocutory Decision, paras 7-8.
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to apply and shape the relevant legal principles in the light of the charges contained
in the indictment and the evidence adduced by the parties. This judgment will be
subject to an appeal and the Appeals Chamber will revisit any legal issue that might
be raised by such an appeal under Article 26 of the Statute.85
38. Finally, no unfairness is created by the fact that Rules 68(G) and 176 bis
apply only before an indictment is confirmed, but not if the Prosecutor requests an
amendment of a confirmed indictment.86 As we stated in our decision of 29 March
2012, the procedural context in each situation is completely different.87 It is not
“absurd”88 that the Pre-Trial Judge, when amending an indictment, cannot turn to the
Appeals Chamber with questions on the applicable law. At the confirmation stage,
it is not foreseeable when the accused will actually appear before the Tribunal (or
in the case of in absentia proceedings, when counsel will be appointed); the plenary
of Judges has therefore devised a mechanism for the Appeals Chamber to intervene,
upon the request of the Pre-Trial Judge, and clarify the applicable law without
argument from Defence counsel. When, instead, an indictment is simply amended,
the Defence is already present and thus afforded an opportunity to challenge any
amendment in a timely manner by preliminary motion before the Trial Chamber.
Since these preliminary rulings are subject to appeal as of right, the Appeals Chamber
is still able to intervene should an error occur.
III.

Conclusion

39. We hold that Rules 68(G) and 176 bis are in conformity with the Statute and
reject the Defence submissions in this regard.89
85 For the same reasons, we reject the arguments that “the Appeals Chamber deprives the Trial Chamber of the
power to develop its own interpretation of the law.” (Oneissi Defence Request, para. 24) and that there has been
a “violation of the adversarial principle” (Badreddine Defence Request, paras 38-39).
86 Contra Oneissi Defence Request, para. 25; Badreddine Defence Request, paras 16-17, both referring to STL,
Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/AC, Decision on the Pre-Trial Judge’s Request Pursuant to
Rule 68(G), 29 March 2012 (“Appeals Chamber Decision of 29 March 2012”).
87 Appeals Chamber Decision of 29 March 2012, para. 33.
88 Badreddine Defence Request, para. 16.
89 In light of our finding, we do not need to address counsel for Mr Oneissi’s request for “removal” of Rules 68(G)
and 176 bis from the Rules of Procedure and Evidence. Oneissi Defence Request, para. 76.
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THE APPLICATION OF RULES 68(G) AND 176 BIS IN THIS CASE
40. Counsel for Messrs Oneissi and Badreddine argue that even if the procedure
allowing the Pre-Trial Judge to submit preliminary questions on the law were to
be considered valid, the Pre-Trial Judge and the Appeals Chamber exceeded their
powers under these Rules. They claim that the Pre-Trial Judge asked—and the
Appeals Chamber answered—questions that fell outside the scope of Rule 68(G).90
The Badreddine Defence also argues that the Appeals Chamber was limited to
giving a decision only for the purposes of allowing the Pre-Trial Judge to rule on
the indictment.91 The Prosecutor did not respond to these particular points. While
the Defence has not argued that it suffered any particular prejudice arising from
the alleged violations of Rule 68(G), we nevertheless hold that the same principles
we stated with respect to the alleged illegality of the Rule itself are valid here. In
other words, a violation of Rule 68(G) could potentially constitute a procedural
unfairness, which in the particular circumstances of Rule 176 bis(C) would amount
to prejudice.92
IV.

The scope of Rules 68(G) and Rule 176 bis

41. Rule 68(G) permits the Pre-Trial Judge to submit to the Appeals Chamber
“any preliminary question, on the interpretation of the Agreement, Statute and Rules
regarding the applicable law that he deems necessary in order to examine and rule on
the indictment.” Rule 176 bis(A) empowers the Appeals Chamber to issue a decision
“on any question raised by the Pre-Trial Judge under Rule 68(G).”
42. According to the Defence, this means that the Appeals Chamber should not
have answered questions submitted by the Pre-Trial Judge because he could only
submit questions pertaining to the applicability of a particular provision of the
Statute.93 We reject these arguments. Under Rule 176 bis, the Appeals Chamber has
90 Oneissi Defence Request, paras 27-36; Badreddine Defence Request, paras 19-28.
91 Badreddine Defence Request, paras 29-31.
92 Id. at para. 31.
93 Badreddine Defence Request, paras 24-28; Oneissi Defence Request, paras 32, 34-35.
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the authority to provide answers to any question related to the applicable law raised
by the Pre-Trial Judge, as succinctly or expansively as necessary. This includes the
meaning of the applicable law.94
43. We also dismiss the argument that the Appeals Chamber should have “limited
[its] reply to that which was necessary for the confirmation or—non-confirmation—
of the indictment.”95 As emphasized in the Interlocutory Decision, the Appeals
Chamber had neither seen the Indictment nor the evidence supporting it at the time
of its Decision. It made legal findings in the abstract and without reference to the
case against the four Accused.96 Insofar as counsel for Badreddine argues that the
Decision’s authority was limited to the confirmation stage,97 we find that the Defence
has not shown any prejudice warranting further discussion of this issue.98 In any
event, as mentioned above, the Trial Chamber’s task of trying the facts on the case
and applying the underlying legal principles in light of the evidence is not impacted
by the holdings of the Interlocutory Decision.
V.

Conclusion

44. We find that the Interlocutory Decision did not exceed the scope of Rules
68(G) and 176 bis. The Defence contentions in this regard are rejected.

94 We reject counsel for Oneissi’s argument that the Appeals Chamber provided “precise legal conclusions on points
of law about which it had not been questioned directly.” Oneissi Defence Request, para. 35. In the first example
cited by the Oneissi Defence, the Appeals Chamber clarified the Pre-Trial Judge’s question before providing
an answer on the law. Interlocutory Decision, paras 171, 174. Regarding the second example, clarification was
required in the light of the questions asked by the Pre-Trial Judge regarding JCE and conspiracy. Interlocutory
Decision, para. 201.
95 Badreddine Defence Request, para. 29.
96 Interlocutory Decision, para. 8.
97 Badreddine Defence Request, paras 28-31.
98 We dismiss counsel for Mr. Badreddine’s arguments as to the Appeals Chamber’s alleged “confusion between
legislative and jurisdictional functions” for lack of substantiation. Badreddine Defence Request, paras 35-37.
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THE MERITS OF THE INTERLOCUTORY DECISION
45. Defence counsel for Messrs Sabra and Oneissi request reconsideration of
the Interlocutory Decision with respect to the Appeals Chamber’s definition of the
crime of terrorism both under Lebanese law and under international customary law.
They specifically criticize the methodology of the Appeals Chamber99 and argue that
the Interlocutory Decision has violated the Statute, the principle of legality, and the
principle of strict interpretation of criminal law and that it referred to a non-existent
definition of terrorism.100
46.
We recall that under Rules 176 bis(C) and 140, it is crucial for the Defence
to demonstrate an injustice arising from the Interlocutory Decision, meaning that, at
a minimum, they suffered prejudice.101 It is only then that we would reconsider that
Decision. We find that they fall short of this required threshold for reconsideration
because in advancing their arguments, counsel did not demonstrate how and in what
way the Accused were prejudiced by the Appeals Chamber’s reasoning.
47. On the contrary, we made clear in the Interlocutory Decision that when
interpreting the Statute or the Lebanese Criminal Code, we would choose the
interpretation “which is more favourable to the rights of the suspect or accused, in
keeping with the general principle of criminal law of favor rei (to be understood as
‘in favour of the accused’).” 102

99 See also Badreddine Defence Request, paras 32-34.
100 Specifically, they argue that the Appeals Chamber erred by: (a) applying customary international law while
defining the scope of the Tribunal’s jurisdiction ratione materiae under Article 2; (b) referring to customary
international law although this is not a permissible means of interpretation of Lebanese criminal law, (c)
misinterpreting the relevant international conventions and custom; (d) not relying on the definition of
“terrorism” in Lebanese criminal law which is sufficiently precise to be applied in the proceedings or, if in
any way ambiguous, should have been interpreted using the applicable methods of interpretation known to the
Lebanese legal system for penal texts; (e) broadening the definition of the constituent elements of the crime
of terrorism under Lebanese law; (f) infringing upon the Accused’s right not to be subjected to ex post facto
criminal law; (g) disregarding the principle of non-retroactivity of criminal law; and (h) erring regarding the
legality of the applicable sentence. Sabra Defence Request, paras 7-36 and Oneissi Defence Request, paras 3874.
101 See above, paras 19-27.
102 See Interlocutory Decision, para. 32, and also, paras 211, 263, 264 and 13 of the Disposition, regarding the
specific application of the principle of favor rei to the modes of responsibility.
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48. Article 314 of the Lebanese Criminal Code’s definition of terrorism, as
interpreted by the Appeals Chamber, allows for the possibility of considering means
other than the ones explicitly spelled out in the article as means liable to create a
public danger.103 However, we have clearly stated that the customary international
law definition of terrorism identified in the Interlocutory Decision104 “cannot be
directly applied by this Tribunal to the crimes of terrorism perpetrated in Lebanon
and falling under our jurisdiction”,105 and that international law may be used to
interpret Article 314 “provided such interpretation does not run counter to the
principle of legality”.106 Finally, “whether certain means are liable to create a public
danger within the meaning of Article 314 should always be assessed on a case-bycase basis” by the trier of fact on the basis of the submissions of the parties in each
specific circumstance.107
49. In the instant case the indictment charges the accused with participating in the
commission of a terrorist act “by means of an explosive device”. In particular, the
factual basis for the indictment is the use of a large quantity of explosive materials in
a public place (2,500 kg of TNT) to kill Rafik Hariri and others.108 Therefore, neither
the indictment nor the confirmation decision relies on the definition of terrorism as
set out in the Interlocutory Decision.
50. This issue also bears upon the arguments raised by counsel for Mr Sabra in
relation to the issue of mens rea. In asserting that the Appeals Chamber’s approach
expands the mens rea standard of the offence by providing for two alternative
standards of intent inapplicable under Lebanese law,109 the Sabra Defence fails to
show how that impacts Mr Sabra’s case, especially in the light of the facts pleaded
in the indictment. Considering that the 14 February 2005 attack was allegedly
103 This is based on the non-exhaustive list in Article 314 of the Lebanese Criminal Code. See Interlocutory
Decision, paras 125-129.
104 Cf. UK, Court of Appeal (Criminal Division), R. v. Mohammed Gul, [2012] EWCA Crim 280.
105 Interlocutory Decision, para. 123.
106 Id. at Disposition, p. 149.
107 Id. at fns 253, 432.
108 See Confirmation Decision, para. 39; Indictment, paras 67-69, 77-78.
109 Sabra Defence Request, para. 4.
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committed with an explosive device, the claim that the Appeals Chamber modified
the mens rea element of the crime is groundless.
51. In conclusion, counsel for Messrs Sabra and Oneissi have not shown that these
Accused are prejudiced by the definition of the crime of terrorism under Article 314
of the Lebanese Criminal Code given by the Appeals Chamber in its Interlocutory
Decision.110 Therefore, the Defence requests for reconsideration do not fulfil the
necessary requirements to warrant reconsideration of the Interlocutory Decision.
They are rejected.

110 We therefore need not address counsel for Mr Sabra’s request to order the Pre-Trial Judge to conduct the
process of confirming the indictment anew. Sabra Defence Request, para. 37. We also reject counsel for Mr
Badreddine’s arguments concerning alleged flaws in the Appeals Chamber’s methodology when determining
the correct definition of the crime of terrorism under Lebanese law for failure to show any prejudice arising
from the Appeals Chamber’s decision. Badreddine Defence Request, paras 32-34. In fact, the Appeals Chamber
needed to determine the definition of terrorism under international law to decide what impact—if any—that
definition had on the interpretation of the definition under Lebanese law. Interlocutory Decision, para. 62.
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DISPOSITION
FOR THESE REASONS;
THE APPEALS CHAMBER, deciding unanimously;
PURSUANT TO Rules 176 bis(C) and 140;
NOTING the written submissions of the Parties and the Head of Defence Office;
HOLDS that the Defence has standing to bring requests for reconsideration under
Rule 176 bis(C);
DISMISSES the Defence requests for reconsideration of the Appeals Chamber’s
Interlocutory Decision of 16 February 2011.
Done in Arabic, English and French, the English version being authoritative.
Dated this 18th day of July 2012,
Leidschendam, the Netherlands

David Baragwanath
Presiding
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INTRODUCTION
1.
Defence counsel for the four Accused, Mr. Salim Jamil Ayyash, Mr. Mustafa
Amine Badreddine, Mr. Hussein Hassan Oneissi, and Mr. Assad Hassan Sabra
have challenged the jurisdiction and legality of the Special Tribunal for Lebanon.
They have argued that the United Nations Security Council illegally established
the Tribunal, that its establishment infringes the sovereignty of Lebanon and is
unconstitutional under Lebanese law, and, that because it infringes the fundamental
human rights of the four Accused, it is not “established by law”. The Prosecution
opposed the motions.
2.
The Trial Chamber has dismissed the four Defence motions in their entirety,
finding that the Tribunal was established by Security Council Resolution 1757 (2007)
and that it cannot judicially review the Security Council’s actions in establishing the
Tribunal. Further, Lebanon, as a member state of the United Nations Organisation, is
obliged to comply with a Security Council Resolution. The Trial Chamber has been
unable to find that the Tribunal’s existence violates Lebanons’s sovereignty. The
Trial Chamber has found that the Tribunal has been established by law because (i) it
was established by a body having the power to establish a criminal tribunal, namely
the United Nations, and (ii) that the Tribunal’s Statute and Rules of Procedure
and Evidence provide the four Accused with all the necessary rights to a fair trial
mandated by international human rights law.

PROCEDURAL HISTORY TO THE MOTIONS
3.
On 10 June 2011, the Prosecutor filed an amended indictment against Mr.
Ayyash, Mr. Badreddine, Mr. Oneissi, and Mr. Sabra in respect of events in Beirut
on 14 February 2005.1 The indictment was confirmed by the Pre–Trial Judge on 28

1

Having initially submitted an indictment and supporting materials to the Pre–Trial Judge on 17 January 2011.
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June 2011.2 On 1 February 2012, the Trial Chamber issued a decision to proceed to
trial against Mr. Ayyash, Mr. Badreddine, Mr. Oneissi and Mr. Sabra in absentia.3
4.
Defence counsel for the four Accused filed their motions challenging
the Tribunal’s jurisdiction and legality on 4, 9, and 10 May 2012.4 The Legal
Representative for Victims filed his observations on the Defence motions,5 and the
Prosecution filed a consolidated response to the four motions, on 6 June 2012.6 The
Trial Chamber held a hearing on 13 and 14 June 2012 to allow the Parties and the
Legal Representative for Victims to develop their arguments, and to respond to the
opposing submissions, and to answer questions from the bench.7

CHRONOLOGY OF EVENTS ESTABLISHING THE TRIBUNAL
5.
On 14 February 2005, a large explosion occurred near the St George Hotel
in downtown Beirut, Lebanon, killing the former Lebanese Prime Minister Rafik
Hariri and other people. Many others were injured. The following day, the President
of the Security Council condemned the attack and requested the Secretary–General
to closely follow the situation in Lebanon.8
2

STL, Prosecutor v. Ayyash, Badreddine, Oneissi and Sabra, Case No. STL–11–01/I/PTJ, Decision relating to
the Examination of the Indictment of 10 June 2011 issued Against Mr Salim Jamil Ayyash, Mr Mustafa Amine
Badreddine, Mr Hussein Hassan Oneissi, & Mr Assad Hassan Sabra, 28 June 2011.

3

STL–11–01/I/TC, Decision to Hold Trial In Absentia, 1 February 2012.

4

STL–11–01/PT/TC, Motion on Behalf of Salim Ayyash Challenging the Legality of the Special Tribunal for
Lebanon, 4 May 2012 (Ayyash motion); STL–11–01/PT/TC, Sabra’s Preliminary Motion Challenging the
Jurisdiction of the Special Tribunal for Lebanon, 9 May 2012 (Sabra motion); STL–11–01/PT/TC, The Defence
for Mr. Hussein Hassan Oneissi’s Motion Challenging the Legality of the Tribunal, 10 May 2012 (Oneissi
motion); STL–11–01/PT/TC, Exception préjudicielle d’incompétence du Tribunal spécial pour le Liban déposée
par la Défense de M. Badreddine, 10 mai 2012 (Badreddine motion). At a status conference, the Pre–Trial Judge
set the deadline for the submission of Rule 90 preliminary motions challenging jurisdiction as 4 May 2012 (see,
Case No. STL–11–01, Transcript of proceedings, 12 April 2012, pp. 47–48.).

5

STL–11–01/PT/TC, Observations of Legal Representative for Victims on Illegality Motions, 6 June 2012
(Legal Representative for Victims’ observations).

6

STL–11–01/PT/TC, Prosecution Consolidated Response to Defence Preliminary Motions Challenging the
Legality of the Special Tribunal for Lebanon, 6 June 2012 (Prosecution response).

7

See, STL–11–01/PT/TC, Procedural Decision on Defence Motions Challenging Jurisdiction, 18 May 2012;
STL–11–01/PT/TC, Scheduling Order for Hearing, 6 June 2012; and, the transcripts of the hearings, 13–14 June
2012.

8

S/PRST/2005/4 (2005).
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6.
The legal events between February 2005 and the adoption of Security Council
Resolution 1757 in May 2007 can be briefly summarised; in March 2005, the
Secretary–General of the United Nations authorised a fact–finding mission to Beirut
to inquire into the 14 February 2005 attack. On 24 March 2005, the Secretary–
General forwarded to the Security Council the report of the fact–finding mission,
endorsing its conclusion that an independent international investigation should be
established.9 Subsequently, and after receiving an expression of support from the
Lebanese Government, the Security Council, on 7 April 2005, adopted Resolution
1595 (2005) establishing the United Nations International Independent Investigation
Commission (IIIC) to assist the Lebanese authorities in investigating the attack.10
7.
On 13 December 2005, the Prime Minister of Lebanon wrote to the Secretary–
General requesting the Security Council to establish “a tribunal of an international
character to convene in or outside Lebanon, to try all those who are found responsible
for the terrorist crime perpetrated against Prime Minister Hariri”.11
8.
On 15 December 2005, through Resolution 1644 (2005), the Security Council
requested the Secretary–General to assist the Lebanese Government in identifying
the nature and scope of the international assistance required to establish such a
tribunal. In March 2006, the Security Council passed Resolution 1664 (2006), asking
the Secretary–General to negotiate an agreement with the Lebanese Government on
establishing a tribunal.
9.
Between then and September 2006, negotiations and consultations occurred
between authorised representatives of the Government of Lebanon and the United
Nation’s Legal Counsel at the United Nations Headquarters in New York, in The
Hague, and in Beirut, resulting in a draft Agreement and a draft Statute for a Special
Tribunal. On 21 November 2006, the President of the Security Council expressed
the Council’s satisfaction with the draft Agreement and the proposed Statute.12 The
Agreement on the Tribunal was then signed by a representative of the Government
9

S/2005/203 (2005).

10 S/RES/1595 (2005).
11 S/2005/783 (2005).
12 S/2006/911 (2006).
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of Lebanon and the United Nations, respectively, in January and February 2007. The
Lebanese Parliament, however, failed to approve the Agreement. Thereafter, on 4
April 2007, a majority of the members of the Lebanese Parliament signed a letter
requesting the Secretary–General to assist in establishing the tribunal.
10. On 14 May 2007, as a result of a continuing Parliamentary impasse in
approving the Agreement, the Lebanese Prime Minister wrote to the Secretary–
General requesting the Security Council to establish the tribunal by a “binding
decision”.13 The next day, however, Lebanese President Émile Lahoud wrote to the
Secretary–General urging the Security Council to refrain from taking this unilateral
action.14
11. On 30 May 2007, acting pursuant to Chapter VII of The Charter of the United
Nations (entitled “Action with respect to threats to the peace, breaches of the peace,
and acts of aggression”), the Security Council passed Resolution 1757. The resolution
contained as an annex the intended Agreement between the United Nations and the
Lebanese Republic to establish the Tribunal. Article 1.2 of the annexed Agreement
states “The Special Tribunal shall function in accordance with the Statute of the
Special Tribunal for Lebanon. The Statute is attached to this Agreement and forms
an integral part thereof”. And, attached to the intended Agreement was the Statute
of the Tribunal.
12. The Resolution, however, also envisaged a situation in which the intended
Agreement was not signed by the Lebanese Republic in a timely manner and provided
for its provisions to enter into force on 10 June 2007. It was aimed at operating–under
Chapter VII–with or without the signature of the Lebanese Republic. The dispositive
part of Resolution 1757 reads;
Reaffirming its determination that this terrorist act and its implications
constitute a threat to international peace and security,
1. Decides, acting under Chapter VII of the Charter of the United Nations, that:

13 S/2007/281 (2007).
14 S/2007/286 (2007).
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(a) The provisions of the annexed document, including its attachment, on the
establishment of a Special Tribunal for Lebanon shall enter into force on 10
June 2007, unless the Government of Lebanon has provided notification under
Article 19 (1) of the annexed document before that date;
(b) If the Secretary–General reports that the Headquarters Agreement has not
been concluded as envisioned under Article 8 of the annexed document, the
location of the seat of the Tribunal shall be determined in consultation with the
Government of Lebanon and be subject to the conclusion of a Headquarters
Agreement between the United Nations and the State that hosts the Tribunal;
(c) If the Secretary–General reports that contributions from the Government of
Lebanon are not sufficient to bear the expenses described in Article 5 (b) of the
annexed document, he may accept or use voluntary contributions from States
to cover any shortfall;
1. Notes that, pursuant to Article 19 (2) of the annexed document, the Special
Tribunal shall commence functioning on a date to be determined by the
Secretary–General in consultation with the Government of Lebanon, taking
into account the progress of the work of the International Independent
Investigation Commission;
2. Requests the Secretary–General, in coordination, when appropriate, with
the Government of Lebanon, to undertake the steps and measures necessary
to establish the Special Tribunal in a timely manner and to report to the
Council within 90 days and thereafter periodically on the implementation
of this resolution;
3. Decides to remain actively seized of the matter.

13. All things necessary for the establishment of the Tribunal–according to the
terms of the Resolution–occurred. On 21 December 2007, a Headquarters Agreement
between the United Nations and the Kingdom of The Netherlands, establishing
The Netherlands as the seat of the Tribunal, was signed in New York. The Tribunal
opened on 1 March 2009.
14. The Lebanese Republic has acknowledged its obligation to comply with
Resolution 1757 and its annex comprising the Agreement and its attached Statute,
by acts which include:
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1. after receiving a proposal of the Lebanese Supreme Council of the Judiciary,
presenting a list of twelve judges to the Secretary–General, who then appointed
four Lebanese judges to the Tribunal (Article 2 (5) (a) of the Agreement);
2. appointing a Deputy Prosecutor, in consultation with the Secretary–General
and the Prosecutor (Article 3);
3. contributing to financing the Tribunal (Article 5);
4. concluding Memoranda of Understanding with the Tribunal (Article 7);
5. facilitating establishing the Tribunal’s Beirut Field Office (Article 8 (3));
6. complying with Requests for Assistance from the Tribunal (Article 15 (2));
and
7. deferring the cases related to the 14 February 2005 attack to the jurisdiction of
the Tribunal (Article 4 (2) of the Statute).

THE FOUR DEFENCE MOTIONS:
THE RELIEF AND ORDERS SOUGHT
15. The four Defence motions seek the termination of the process against the
four Accused, but for partially different reasons and asking for different orders.
Sequentially;
Counsel for Mr. Ayyash requests the Trial Chamber to find that:
i)

the Tribunal violates Lebanese sovereignty and was created illegally; and

ii) the Tribunal is not legitimate and does not have jurisdiction in this case,
while authority in this regard remains vested in the Lebanese judiciary.15
Counsel for Mr. Badreddine requests the Trial Chamber to determine that:
i)

an insufficient threat to international peace and security existed to justify
recourse to a Resolution under Chapter VII of the United Nations Charter;

15 Ayyash motion, para. 64; Transcript, 13 June 2012, p. 48.
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ii) the establishment of an international tribunal was inappropriate;
iii) Resolution 1757 was aimed at imposing the “Draft Agreement” on
Lebanon;
iv) the United Nations did not respect the Lebanese Constitution, despite the
Secretary–General being informed of this;
v) the will of the Lebanese people was misrepresented in negotiations; and
vi) Resolution 1757 is an invalid abuse of authority, and discriminatory
towards the Accused.16
For these reasons, they request the Trial Chamber to find that:
a)

Resolution 1757 was adopted in violation of the United Nations Charter
and the fundamental rights of the Accused;

b) it must therefore be considered invalid;
c)

consequently, the Tribunal’s establishment was likewise invalid; and

d) the indictment and arrest warrants are null and void.17
Counsel for Mr. Oneissi requests the Trial Chamber to find that:
i)

the Tribunal lacks legal basis and thus has no judicial power;

ii) the Security Council misused its powers in adopting Resolution 1757. It is
therefore illegal and has no effect; and
iii) due to its illegal establishment, the Tribunal has no primary jurisdiction.18
Counsel for Mr. Sabra requests the Trial Chamber to:
i)

decline to exercise its jurisdiction; and

16 Badreddine motion, pp. 27–28.
17 Badreddine motion, pp. 27–28.
18 Oneissi motion, para. 111.
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ii) dismiss the charges against the Accused (this was modified in the hearing
by their conceding that the charges should “fall away” as a natural
consequence of declining to exercise jurisdiction rather than the Trial
Chamber actually “dismissing” charges in a case that it is not yet seised
of).19

THE ARGUMENTS SUPPORTING THE FOUR MOTIONS
16. The arguments of the four Defence motions may thus be divided into five
general themes, namely:
i)

the legal basis of their challenges (which goes to the issue of the
admissibility of the motions as challenges to jurisdiction);20

ii) the alleged unconstitutionality of the establishment of the Tribunal under
Lebanese law;21
iii) the power and scope of the Trial Chamber to review Security Council
Resolution 1757;22
iv) Resolution 1757’s alleged violation of Lebanese sovereignty;23 and
v) the alleged violation of the fundamental rights of the Accused by the
Tribunal’s establishment, e.g., in breaching international law and the
United Nations Charter.24

19 Sabra motion, para. 73; Transcript, 13 June 2012, pp. 82–83.
20 Ayyash motion, paras 4–5; Badreddine motion, paras 2–9, 14–15; Oneissi motion, paras 3, 25; Sabra motion,
paras 1, 4–9; Transcript, 13 June 2012, pp. 5–7, 21, 28, 76–79, 88; Transcript, 14 June 2012, pp. 8–9.
21 Ayyash motion, paras 23–32; Badreddine motion, paras 89–92; Oneissi motion, paras 39–51; Sabra motion,
paras 14–22.
22 Ayyash motion, paras 4–7; Badreddine motion, paras 7–24, 30–31, 61–66; Oneissi motion, paras 84, 104–105;
Sabra motion, paras 4–9, 22.
23 Ayyash motion, paras 33–46; Sabra motion, paras 28–39, 44–45.
24 Ayyash motion, paras 47–63; Badreddine motion, paras 25–49, 50–88, 93–99; Oneissi Motion, paras 52–79,
80–110; Sabra motion, paras 24–27, 46–71.
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17. The Trial Chamber will examine thematically these arguments, starting with
the preliminary issue of whether the motions are admissible as preliminary motions
under Rule 90 of the Tribunal’s Rules of Procedure and Evidence, as challenges to
the Tribunal’s jurisdiction.
I.

PRELIMINARY DECISION: THE LEGAL BASIS OF THE
CHALLENGES AND THEIR ADMISSIBILITY UNDER RULE 90 OF
THE RULES

18. The Trial Chamber must determine, as a preliminary point, whether the
four motions are admissible as challenges to jurisdiction under Rule 90. Rules 90
(A) and (E) (motions which challenge jurisdiction or, exceptions préjudicielles
d’incompétence) provide:
(A) Preliminary motions, being motions which:
(i) challenge jurisdiction;
(ii) allege defects in the form of the indictment;
(iii) seek the severance of counts joined in one indictment under Rule 70 or
seek separate trials under Rule 141; or
(iv) raise objections based on the refusal of a request for assignment of
counsel made under Rule 59(A)
shall be in writing and shall be brought not later than thirty days after
disclosure by the Prosecutor to the Defence of all material and statements
referred to in Rule 110(A) (i). Such motions shall be disposed of by the
Trial Chamber or, in the case under (iv), by the Pre–Trial Judge.
(E) For the purpose of paragraphs (A) (i) and (B) (i), a motion challenging
jurisdiction refers exclusively to a motion that challenges an indictment on
the ground that it does not relate to the subject–matter, temporal or territorial
jurisdiction of the Tribunal, including that it does not relate to the Hariri Attack
or an attack of a similar nature and gravity that is connected to it in accordance
with the principles of criminal justice.

19. The four Defence motions, as is apparent from the relief and orders sought,
challenge the validity and existence of the Tribunal, but define their challenges as a
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“challenge to jurisdiction”. Relying upon the decision of the Appeals Chamber of the
International Criminal Tribunal for the former Yugoslavia (ICTY) in the Tadić case,
they assert that a challenge to legality is jurisdictional in nature.25
20. The Ayyash motion posits its challenge, not as “as under Rule 90 per se”, but
rather as one under Rule 126, which provides,26
After a case is assigned to the Trial Chamber, either Party may apply by motion
for appropriate ruling or relief. Such a motion shall be oral unless decided
otherwise by the Trial Chamber.

21. The Badreddine motion relies upon both Rule 90 (E) and Rule 126, arguing
that the issue can be an “undefined preliminary motion” implicitly permissible
under Rule 90 (but also as subject–matter jurisdiction).27 It also argues that the
situation is identical to that in the Tadić case, meaning that an objection to the illegal
establishment of the Tribunal is a challenge to its jurisdiction.28 Further, it argues
the existence of a general principle in special criminal jurisdictions allowing for
challenges to legality, unlimited in scope.29
22. The Oneissi motion bases its challenge exclusively on the principle of
Kompetenz–Kompetenz (or compétence de la compétence), arguing that the lack
of an alternative forum mandates the Tribunal to adjudicate the issue and asks the
Trial Chamber to circumvent Rule 90 (E) by deciding that it can review the issue of
legality, by using a combination of two sources of law.30 The first derives from the
Tadić decision–under the doctrine of compétence de la compétence–arguing that “the
legality of the creation of a Tribunal is an inseparable component of jurisdiction”.31
25 ICTY, Prosecutor v. Duško Tadić a/k/a “Dule”, IT-94-1-AR72, Decision on the Defence Motion For
Interlocutory Appeal on Jurisdiction, 2 October 1995 (Tadić Appeals Chamber decision); Ayyash motion, para.
5; Badreddine motion, para. 2; Oneissi motion, para. 25; Sabra motion, paras 4–5; Transcript, 13 June 2012, pp.
5–6.
26 Ayyash motion, para. 4.
27 Badreddine motion, paras 3–9; Transcript, 13 June 2012, pp. 6–7.
28 Badreddine motion, paras 10–12.
29 Transcript, 13 June 2012, p. 21; 14 June 2012, pp. 8–9.
30 Oneissi motion, paras 3, 25.
31 Oneissi motion, para. 25.
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The second is a decision of the Appeals Chamber of this Tribunal in El Sayed
endorsing the Tadić methodology in holding that a review of jurisdiction was possible
through a court using an “inherent” power “to determine its own jurisdiction (so
called compétence de la compétence)”.32
23. The Sabra motion mounts its challenge under Article 1 of the Statute and
Rules 77, 90 (A) (i) and 126,33 contending that precluding a challenge to legality
would be ultra vires the Statute.34 (Article 1 sets out the general jurisdiction of the
Tribunal, while Rule 77 concerns the power of the Pre–Trial Judge to issue orders,
requests and warrants). It argues that the Tribunal has the incidental and inherent
jurisdiction as part of its compétence de la compétence jurisdiction to determine the
issue because Rule 90 (E) could not bar such a challenge.35
24. The Prosecution responds by arguing that the motions are inadmissible as
challenges to the Tribunal’s jurisdiction under Rule 90, submitting that Rule 90 (E)
prevents a challenge to jurisdiction not falling strictly within that Rule. Rule 90 (E)
is exhaustive, reflecting the determination of the plenary of Judges to limit the scope
of acceptable jurisdictional challenges, while maintaining the highest standards of
international criminal justice. The Prosecution argues that the Trial Chamber may
dismiss the four Defence motions on this procedural basis alone.36
25. Further, the Prosecution argues that, while a challenge to legality may have
been reasonable at the ICTY as the first international criminal tribunal since the
Nuremberg and Tokyo trials, such institutions are now “common” and similar
challenges to legality should not permitted. And, moreover, a challenge to legality
cannot properly be brought under another Rule such as Rule 77 or Rule 126.37

32 STL, In the matter of El Sayed, CH/AC/2012/02, Decision on Appeal of Pre-Trial Judge’s Order Regarding
Jurisdiction and Standing, (El Sayed decision), 10 November 2010, para. 43
33 Sabra motion, paras 1, 9; Transcript, 13 June 2012, p. 79.
34 Transcript, 13 June 2012, pp. 76–77, 79, 88.
35 Sabra motion, paras 5–6.
36 Prosecution response, paras 5, 13–16; Transcript of 13 June 2012, pp. 89–91, 95–96, 107–109.
37 Transcript, 13 June 2012, pp. 92–95.
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DISCUSSION AND FINDINGS
26. The Trial Chamber has first to decide whether the motions are admissible as
challenges to the jurisdiction of the Tribunal, under Rule 90 (A) (i), and then if not,
whether they are otherwise admissible.
27. Rule 90 (E) uses the word “exclusively” to define a challenge to “jurisdiction”
under the Tribunal’s Rules. It defines a challenge to jurisdiction by confining it to a
motion that challenges an indictment on subject–matter, temporality and territoriality.
It neither includes nor expressly excludes a challenge attacking the legality of the
Tribunal or the validity of its creation. No other Rule expressly permits or prohibits
such a challenge.
28. The Tadić Appeals Chamber decision held that any court or arbitral tribunal
can review its own legality (its right to exist) using an inherent or incidental
jurisdiction.38 In its view, this power permitted the Appeals Chamber to review and
determine the Tribunal’s own legality. The Tadić Trial Chamber decision,39 on the
other hand, and one dissenting judge on appeal in the same case,40 held that legality
and jurisdiction are in fact separate legal concepts and that this was not possible.
29. The Trial Chamber considers that the latter approach is the correct one. This is
because a challenge to the legality of the Tribunal attacks its legal basis or foundation,
for example, Security Council Resolution 1757, or the purported agreement between
the Lebanese Republic and the United Nations. Jurisdiction, conversely, is a judicial
body’s power or right to adjudicate a matter before that judicial body.

38 Which it termed compétence de la compétence or Kompetenz–Kompetenz. See, Tadić Appeals Chamber
decision, para. 18.
39 Prosecutor v. Duško Tadić a/k/a “Dule”, IT-94-01-PT, Decision on the Defence Motion on Jurisdiction, 10
August 1995 (Tadić Trial Chamber decision), paras 8–9.
40 Separate Opinion of Judge Li on The Defence Motion for Interlocutory Appeal on Jurisdiction, para. 2. The
Prosecutor endorsed this, submitting that: “The position of the Prosecution is that the Tadić Appeals Chamber
rationale is not persuasive; and therefore, you should decide based on the Tadić Trial Chamber decision”,
Transcript, 14 June 2012, p. 43.
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30. The Defence motions generally raise three arguments aimed at circumventing
the restrictive definition of “jurisdiction” in Rule 90 (E) but by attempting to expand
its natural meaning.41
31. The first argument relies on distinguishing the rationale of Rule 90 (E) of this
Tribunal’s Rules from that of Rule 72 (D) of the ICTY’s Rules. Rule 90 (E) is almost
identical to Rule 72 (D) of the Rules of Procedure and Evidence of the ICTY and the
International Criminal Tribunal for Rwanda (ICTR), introduced in 2000 to prevent
challenges to what was termed “jurisdiction”, but challenging the legality of those
Tribunals. The amendments followed the 1995 Tadić decision finding that it could
review the legality of that Tribunal as a challenge to “jurisdiction”. The drafters of
these amendments considered that a challenge to legality challenged the jurisdiction
of those Tribunals, so the new Rules 72 (D) were intended to prevent further similar
challenges. Two of the Defence motions argue that while the ICTY Rule was
intended to avoid re–litigation of settled issues at that tribunal, this is not the case at
the Tribunal, thus Rule 90 (E) should not exclude a challenge to jurisdiction based
on legality.42
32. Rule 90 (E), however, must be interpreted according to its clear wording;
it specifies an exhaustive list of admissible challenges to jurisdiction before this
Tribunal. And, as legality and jurisdiction are separate legal concepts, a challenge to
legality does not fall within a challenge to “jurisdiction” in Rule 90 (A) (i).
33. The second argument relies on the so–called doctrine of “compétence de la
compétence” (but as defined by the Tadić Appeals Chamber) which confers on a court
the right to determine its own “jurisdiction”.43 The Tadić Appeals Chamber reasoned
that (i) no integrated judicial system exists at the international level, and that no

41 Or alternatively to consider a motion challenging legality as an undefined motion as argued by the Badreddine
Defence (see, Badreddine motion, paras 3–9; Transcript, 13 June 2012, pp. 6–7.).
42 Badreddine motion, paras 14–15; Sabra motion, para. 7. The Sabra Defence also argues that, despite Rule 72
(D), the ICTY entertained challenges to jurisdiction after its adoption (Transcript, 13 June 2012, pp. 78–79.).
Further, the Badreddine Defence contends that, even if Rule 72 (D) existed at the ICTY in 1995, the Defence
still would have maintained the right to file a challenge to legality as it is a universal principle of law (Transcript,
13 June 2012, p. 28.).
43 Tadić Appeals Chamber decision, para. 18; El Sayed decision, para. 43

252

Legality and Jurisdiction TC

external international judicial body has the power to determine jurisdictional issues,
and (ii) the ICTY’s constituting documents did not expressly grant the Tribunal the
power to decide its own jurisdiction.44 The Tribunal’s Appeals Chamber in El Sayed
adopted this reasoning in relation to compétence de la compétence.45
34. It is self-evident that no such integrated international judicial system exists,
but that fact alone cannot justify a tribunal assuming the power to determine its
own legality. Further, and in relation to the second Tadić finding, the issue before
this Trial Chamber differs from the situations in both Tadić and in El Sayed. In
1995 when Tadić was decided, the ICTY Rules did not have an equivalent to the
Tribunal’s Rule 90 (E), as its Rule 72 (D) was introduced only five years later. And,
as for El Sayed, it concerned the right of access of a non–accused to documents in
the possession of the Tribunal.
35. The third argument relies on the notion of “inherent jurisdiction” (also
described as “incidental jurisdiction”), characterized by the Tadić Appeals Chamber
as “the power of a Chamber of the Tribunal to determine incidental legal issues
which arise as a direct consequence of the procedures of which the Tribunal is
seized by reason of the matter falling under its primary jurisdiction”.46 One motion
argues that the Tribunal has this inherent or incidental power, ancillary to its primary
jurisdiction, to review its legality.47
36. The finding of the El Sayed decision on the existence of inherent powers,
however, related–not to challenging the legality of the Tribunal–but rather to a
court’s power to determine the locus standi (standing) of a non–accused to receive
these documents. Further, it held that this inherent jurisdiction is only necessary,
where the exercise of a court’s jurisdiction would be hampered by an inability to rule
on “ancillary” matters such as making interim orders to preserve the rights of parties,
staying proceedings, or ordering the discontinuing of a wrongful act or omission.48
44 Tadić Appeals Chamber decision, paras 11, 18; El Sayed decision, paras 41–42.
45 El Sayed decision, paras 38–43.
46 El Sayed decision, para. 45, see also Tadić Appeals Chamber decision, para. 20.
47 Oneissi motion, paras 23–25.
48 El Sayed decision, paras 45–46 and fn 76–83.
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This situation is distinguishable from that in the four Defence motions. As such, the
Trial Chamber does not believe that inherent powers, ancillary to those specified in
a court’s Statute or Rules, can be used to allow it to determine its own legality. And
any inherent powers–for the reasons below in paragraphs 53–55–cannot extend to
reviewing a Security Council resolution.49
37. The arguments raised by the Defence motions against a strict application of
Rule 90 (E) are unpersuasive. The Trial Chamber finds that the defence motions are
not challenges to jurisdiction–as exclusively and correctly defined in Rules 90 (A)
(i) and 90 (E)–but rather are challenges to legality.
38. The motions therefore do not fall within the definition of a “Preliminary
motion” under Rule 90 (A). The Statute of the Tribunal, however, provides the
Accused with the right to a trial conducted according to “the highest standards of
international criminal procedure”,50 and the Tribunal must comply with international
human rights law, which guarantees the right to be tried by a court “established by
law”.51
39. Because the Defence motions argue that the Tribunal was not “established
by law”, the Trial Chamber must determine whether it was and if so, whether its
procedures comply with the basic procedures of international human rights law. A
negative finding on this question could lead the Trial Chamber to decline to exercise
all or part of its jurisdiction.
40. The Trial Chamber thus finds that the four motions are admissible. In these
circumstances, it considers that having been seised of the motions it is in the interests
of justice and the expeditious disposition of the matter to deal with this fundamental
question of international human rights law to do justice to the Parties now (in limine
litis), rather than at a later point.
49 See Tadić Trial Chamber decision, para. 9, “There is, however, no analogy to be drawn between the inherent
authority of a Chamber to control its own proceedings and any suggested power to review the authority of the
Security Council”.
50 Article 28 (2).
51 As required by Article 14 (1) International Covenant on Civil and Political Rights (ICCPR), Article 6 (1)
European Convention on Human Rights (ECHR) and Article 8 (1) American Convention of Human Rights
(ACHR). See also, Article 20, Lebanese Constitution.

254

Legality and Jurisdiction TC

41. In dealing with this question, the Trial Chamber will address the four main
arguments raised in the motions; that the establishment of the Tribunal violates
Lebanese constitutional law, that the Trial Chamber should examine the validity
of the Security Council Resolution, that the establishment of the Tribunal violates
Lebanese sovereignty, international law and the United Nations Charter, and that the
Tribunal’s procedures violate the fundamental human rights of the four Accused.
II.

THE TRIBUNAL’S ALLEGED UNCONSTITUTIONALITY UNDER
LEBANESE LAW

42. The Defence motions challenge the Tribunal’s legality on the basis that the
Agreement annexed to Resolution 1757 has not validly entered into force in Lebanon,
arguing that it is invalid under both Lebanese and international law. They argue that
the Lebanese Constitution was violated because the procedure for ratification and
negotiation of treaties was not respected,52 and that because one confessional group
withdrew from the Lebanese Council of Ministers, it was no longer possible to fulfil
the requirements of the Lebanese National Pact of Mutual Existence.53 Furthermore,
the Lebanese Government has never acquiesced to Resolution 1757’s validity or to
its annexed Agreement.54
43. Alternatively, the Badreddine motion concedes that Resolution 1757 did
establish the Tribunal but that;
• the Security Council used suspect manoeuvres to navigate around the procedure
originally envisioned to establish the Tribunal by an agreement,55 and
52 Ayyash motion, paras 27–30, 32; Badreddine motion, paras 82, 89–92; Oneissi motion, paras 39–47; Sabra
motion, paras 14–16; Transcript, 13 June 2012, pp. 12–13, 68–69, 72–74.
53 Ayyash motion, paras 24–26; Badreddine Motion, para. 93; Oneissi motion, paras 42–47; Sabra motion, paras
20–21; Transcript, 13 June 2012, pp. 13–14, 40, 48–49, 54, 71–72.
The National Pact of Mutual Existence comes from the Taif Agreement of 1989, is intended to ensure the
participation of all religious communities in the democratic process, and is a fundamental aspect of the Lebanese
system of representation.
Paragraph (J) of the Preamble to the Lebanese Constitution provides: “There shall be no constitutional legitimacy
for any authority which contradicts the pact of mutual existence.” Article 95 (a) states: “The sectarian groups
shall be represented in a just and equitable manner in the formation of the Cabinet.”
54 Ayyash motion, para. 31; Transcript, 13 June 2012, p. 40.
55 Transcript, 14 June 2012, pp. 7–8.
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• the Lebanese Government’s manner of negotiating the draft Agreement
attempted to fraudulently mislead the United Nations, contrary to Article 49
of the Vienna Convention on the Law of Treaties (1969).56
44. The Prosecution responds by arguing, primarily, that the Tribunal was
established by the Security Council in passing Resolution 1757 under Chapter VII of
the United Nations Charter. The draft Agreement itself did not enter into force, and
hence no issue of constitutional violation arises. Moreover, an individual would have
no standing to raise a breach of Article 49 even if the draft Agreement had entered
into force.57 And, specifically, in relation to the issue of alleged unconstitutionality,
the Prosecution counters that:
• the request to establish the Tribunal was approved by the Lebanese Council of
Ministers, and did not reflect unilateral action by the former Prime Minister,58
• the former Lebanese President Lahoud was involved in some negotiations
establishing the Tribunal, initially supported the creation of a tribunal of an
international character, attended the extraordinary session where the request
to the United Nations to set up such a Tribunal was approved, and he also
engaged in appointing the Lebanese negotiators,59
• the approval of the draft Agreement by the Council of Ministers accorded with
Article 52 of the Lebanese Constitution,60 and
• the issue of fraud cannot arise anyway because the draft Agreement was
superseded by Resolution 1757.61

56 Badreddine motion, paras 94–99, Transcript, 13 June 2012, pp. 29–30.
57 Prosecution response, paras 4, 7, 21–33. Transcript, 13 June 2012, pp. 112–113. See also, Legal Representative
for Victims’ observations, paras 16–22, supporting the proposition that the Tribunal was lawfully created under
Chapter VII of the United Nations Charter by Resolution 1757.
58 Prosecution response, para. 59.
59 Prosecution response, paras 60–61.
60 Prosecution response, paras 62–66.
61 Transcript, 13 June 2012, pp. 112–113.
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DISCUSSION AND FINDINGS
45. The intended “Agreement” between the United Nations and the Lebanese
Republic was not adopted under Lebanese constitutional law; legally, this is
indisputable. The “Agreement”, in reality, therefore has the status only of a “draft
Agreement”. Thus, if the draft Agreement stood alone, any competent judicial body
charged with interpreting its status would have to determine whether the Lebanese
Republic was legally bound by its own actions in taking the numerous steps (listed
in paragraph 14 above) consistent with its obligations under the draft Agreement.
46. The Trial Chamber, however, finds that Security Council Resolution 1757 is
the sole legal basis of establishing the Tribunal.
47. Resolution 1757 provided for two alternative means of establishing the
Tribunal. The first was the draft Agreement, which could be ratified by Lebanon
within eleven days of passing the Resolution.62 Article 19 (1) of the draft Agreement
provided that, “This Agreement shall enter into force on the day after the Government
has notified the United Nations in writing that the legal requirements for entry into
force have been complied with”. However, as an alternative method for entry into
force, in the event that this did not occur, the Resolution provided that the provisions
of the draft Agreement would enter into force, rather than the draft Agreement itself.
This seemingly semantic difference, however, is essential in understanding and
interpreting the foundational basis of the Tribunal.
48. The legal requirements for its entry into force under Lebanese law did
not occur by the time specified. Hence, with the passing of time specified in the
Resolution–that is, on 10 June 2007–the provisions of the draft Agreement were
integrated into the Resolution as an annex. Their binding effect therefore derives
from their incorporation into the Chapter VII resolution.
49. Lebanon’s complying acts and decisions, which coincide with its obligations
under the draft Agreement, are based on its obligation to abide by Security Council
resolutions, as specified in Article 25 of the United Nations Charter, and also the

62 S/RES/1757 (2007), para. 1 (a).
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obligations specified in the Preamble to the Lebanese Constitution.63 Its actions in
complying with the provisions of the draft Agreement derive, not from the draft
Agreement but rather from the binding effect of a Security Council Resolution.
This is reinforced by the totality of the Lebanese Government’s complying acts and
decisions after the Resolution entered into force.
50. As the Trial Chamber has found that the Tribunal exists solely as a result
of the passing of Security Council Resolution 1757 it is not necessary to examine
any issues in the Defence motions alleging violations of Lebanese domestic law
(including its Constitution) going to the issue of the Tribunal’s foundation.
III.

THE TRIAL CHAMBER’S POWER TO REVIEW A SECURITY
COUNCIL RESOLUTION

51. All four Defence motions ask the Trial Chamber to review the actions of the
Security Council in passing Resolution 1757 and establishing the Tribunal and to
find that it acted illegally, or ultra vires in doing so. The arguments are based on
the ICTY’s Tadić Appeals Chamber decision,64 this Tribunal’s Appeals Chamber’s
decision in El Sayed,65 and on the case–law of the European Court of Justice.66
52. According to the Prosecution, the Trial Chamber lacks the competence to
review Resolution 1757;67 it may not review or determine the correctness of the
Security Council’s actions in passing the resolution. Additionally, the Prosecution
argues, the Security Council determining that the Hariri attack amounted to
terrorism–reflecting a threat to international peace and security–was an acceptable
exercise under Chapter VII of the United Nations Charter.68
63 Part B of the Preamble to the Lebanese Consitution reads, “Lebanon is also a founding and active member of
the United Nations Organization and abides by its covenants and by the Universal Declaration of Human Rights.
The Government shall embody these principles in all fields and areas without exception”.
64 Badreddine motion, paras 19–24; Ayyash motion, para. 6 ; Oneissi motion, para. 23; Sabra motion, para. 6.
65 Badreddine motion, paras 19–24; Oneissi motion, para. 23; Transcript, 13 June 2012, p. 6.
66 Transcript, 13 June 2012, pp. 61–62, 65.
67 Transcript, 14 June 2012, pp. 34–37, 43–44.
68 Transcript, 13 June 2012, pp. 124–129.
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DISCUSSION AND FINDINGS
53. The Tribunal did not exist before Security Council Resolution 1757 of 30 May
2007 came into force on 10 June 2007, and it will cease to exist at the cessation of
its mandate, as specified in the annex to the Resolution, or if the Security Council
resolves to abolish it. The Tribunal is purely a creature of a Security Council
Resolution.
54. The Defence motions effectively ask the Trial Chamber to perform an exercise
of judicial review on the Security Council. Judicial review involves a court examining
the steps taken by another body acting administratively–such as whether it acted
reasonably, took irrelevant matters into account and afforded natural justice to the
parties–but with the objective of making a declaration of rights, or a binding order.
Here, such a review would entail reviewing and determining whether the Security
Council, as the Defence motions ask, validly assessed a threat to international peace
and security under Chapter VII of the United Nations Charter, and then, whether it
acted within its powers in creating the Tribunal.
55. This Tribunal, however, is not vested with any power to review the actions
taken by the Security Council.69 The Statute of the Tribunal–enacted by the
Security Council–provides no explicit source of power authorising the Tribunal to
judicially review the actions of the Security Council and make either a binding order
or a declaration carrying legal weight in respect of its actions. Possibly only the
International Court of Justice, in adjudicating an advisory opinion referred to it by
the United Nations, could potentially judicially review the actions of an organ of the
United Nations, although it has held that “it does not possess powers of judicial review
or appeal in respect of decisions taken by the United Nations organs concerned”.70
No other judicial body possesses such a power of potential judicial review of the

69 See, for example, Tadić Appeals Chamber decision, para. 20
70 Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa)
Notwithstanding Security Council Resolution 276 (1970), Advisory Opinion, I.C.J. Reports [1972] 16 at 33,
para. 89. The ICJ went on, “The question of the validity or conformity with the Charter of General Assembly
Resolution 2145 (XXI) or of related Security Council resolutions does not form the subject of the request for
advisory opinion.”
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Security Council. The Trial Chamber therefore finds that it cannot review the actions
of the Security Council in passing Resolution 1757.
IV

THE ALLEGED VIOLATION OF LEBANESE SOVEREIGNTY

56. The Defence motions also allege that Resolution 1757 violates the sovereignty
of the Lebanese Republic. They assert that an individual Accused person–rather than
only an affected State–may raise, in his or her own defence, a claim of the violation
of State sovereignty. The motions argue that:
• the Security Council acted unilaterally in enforcing the draft Agreement
through Resolution 1757 thereby violating Lebanon’s sovereignty,71
• the Tribunal is a treaty–based institution adopted only as a result of coercive
threats by the Security Council,72
• because the Tribunal was not established by an agreement between the United
Nations and Lebanon, the Tribunal’s application of Lebanese domestic law
(and not international criminal law) violates Lebanese sovereignty,73 and
• no valid basis exists to displace the competence of the Lebanese judiciary to
try any of the cases in Lebanon.74
57. The Prosecution responds by arguing that individuals lack the standing to
raise violations of State sovereignty,75 and that allowing this, as a bar to prosecution,
flies in the face of the international goal to end impunity.76 Article 2 (7) of the United

71 Ayyash motion, paras 3, 33, 39; Badreddine motion, paras 48, 79; Sabra motion, para. 23; Transcript, 13 June
2012, pp. 10, 18–19.
72 Ayyash motion, para. 46; Transcript, 13 June 2012, pp. 38–39, 58–59. Inherent in the Security Council’s alleged
coercion is the notion that Lebanon did not consent to be bound by the draft Agreement (see, Ayyash motion,
para. 31; Oneissi motion, paras 33, 52–66; Sabra motion, paras 24–27; Transcript, 13 June 2012, pp. 40, 72.).
73 Ayyash motion, paras 43–44; Sabra motion, paras 28–30;
74 Sabra motion, paras 32–33.
75 Prosecution response, paras 6, 17; Transcript, 13 June 2012, pp. 96–97, 105.
76 Prosecution response, para. 19; Transcript, 13 June 2012, pp. 97–98.
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Nations Charter,77 as an exception to the general principle of non–intervention
in the domestic affairs of a sovereign state,78 precludes United Nations member
states from claiming that their sovereignty has been violated by the “application
of enforcement measures” for the maintenance of international peace and security
inherent in a Chapter VII resolution. Accordingly, in the context of a Chapter VII
resolution, Lebanon’s consent to the alleged imposition of the Agreement is not a
relevant consideration.79
58. The Legal Representative for Victims suggests that the claim to displacement
of the Lebanese judiciary is “disingenuous” because the Lebanese authorities are
incapable and unwilling to investigate and prosecute the 14 February 2005 attack.80
DISCUSSION AND FINDINGS
59. The Tadić Appeals Chamber decision, departing from the prevailing legal
precedents in 1995–and in the context of determining the legality of the ICTY–
decided that an individual could raise a violation of State sovereignty in his or her
own case. Tadić held,81
Dating back to a period when sovereignty stood as a sacrosanct and unassailable
attribute of statehood, this concept recently has suffered progressive erosion
at the hands of the more liberal forces at work in the democratic societies,
particularly in the field of human rights.

60. Since then, individual accused have raised a violation of State sovereignty in
several international cases, for example, at the ICTY,82 and the European Court of
77 Article 2(7) of the United Nations Charter reads, Nothing contained in the present Charter shall authorize the
United Nations to intervene in matters which are essentially within the domestic jurisdiction of any state or shall
require the Members to submit such matters to settlement under the present Charter; but this principle shall not
prejudice the application of enforcement measures under Chapter VII.
78 Transcript, 13 June 2012, pp. 98–99, 114–116.
79 Transcript, 13 June 2012, pp. 99, 114–116. The Legal Representative for Victims endorsed this view stating
that, “the consent of the Lebanese government to the creation of the STL is immaterial” as the Tribunal was
established by a Resolution (see, Legal Representative for Victims’ observations, paras 23–26.).
80 Legal Representative for Victims’ observations, paras 9–15.
81 Tadić Appeals Chamber decision, para. 55.
82 Prosecutor v. Dragan Nikolić, IT–94–2–AR73, Decision on Interlocutory Appeal Concerning Legality
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Human Rights.83 However, none of these claims related to the issue of legality. No
court, it appears, has explicitly accepted or rejected that an individual may raise such
a claim, although the European Court of Human Rights appears to have implicitly
allowed it in Öcalan v. Turkey. The Trial Chamber, however, is not persuaded that it
must decide whether customary law has evolved to allow an individual to raise such
a claim in relation to the issue of the legality of the institution trying him or her.
61. Moreover, even if the Trial Chamber were prepared to find that an individual
accused person could raise a violation of State sovereignty as part of the entitlement
to a “full defence”84 it would not find that Lebanon’s sovereignty had been violated
here. The Security Council did not, as alleged in the motions, unilaterally put into
force an international agreement; rather it took another route and integrated the
provisions of the intended Agreement into Resolution 1757. And Lebanon, as the
Prosecution correctly responds, has never claimed a violation of its sovereignty. To
the contrary, as a member state of the United Nations, Lebanon has honoured its
obligations specified in the annex to the Resolution by taking all required steps,
including; presenting a list of twelve persons to be appointed as judges by the
Secretary–General, appointing a Deputy Prosecutor, recognising the juridical capacity
of the Tribunal to enter into agreements with States by concluding Memoranda of
Understanding with the Tribunal, contributing significantly to financing the Tribunal,
facilitating establishing the Tribunal’s Beirut Field Office, complying with Requests
for Assistance from the Tribunal, and deferring to the Tribunal’s jurisdiction the
cases related to the 14 February 2005 attack. Moreover, Lebanon has never claimed a
violation of its sovereignty. Lebanon has fully accepted the existence and competence
of the Tribunal, as defined in Articles 1 and 4 of the Statute. The Trial Chamber thus
cannot make a finding of any violation of Lebanese sovereignty.

of Arrest, Appeals Chamber, 5 June 2003, paras 20–24; Prosecutor v Mile Mrksić, Miroslav Radić, Veselin
Šlivančanin and Slavko Dokmanović, IT–95–13a–PT, Decision on the motion for release by the Accused Slavko
Dokmanović, 22 October 1997, paras 13, 18.
83 For example, ECtHR Öcalan v. Turkey (Grand Chamber), 12 May 2005, Rec. 2005-IV, paras 85, 90; Stocké v.
Germany, 19 March 1991, Series A no 199, opinion of the Commission, p. 24, § 167.
84 Tadić Appeals Chamber decision, para. 55.
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V.

THE ALLEGED VIOLATION OF THE FUNDAMENTAL HUMAN
RIGHTS OF THE ACCUSED

62. The four Defence motions allege that the Tribunal’s establishment violated
the fundamental human rights of the Accused. The motions contend generally that
the Tribunal has not been “established by law”.85 They also argue that the Tribunal’s
limited jurisdiction violates the fundamental principles of fairness and equality, and,
due to a perception of selective justice, undermines its legitimacy.86
63. One motion mounts a challenge on the basis of an alleged breach of the
principle of jus de non evocando, and of an alleged violation of the right to a “juge
naturel” though the Tribunal’s “displacement” of the Lebanese judiciary.87
64. Another motion contrasts what it terms “jurisdictional selectivity” with the
“lack” of an international response to those killed during and after the Lebanese
civil war, and with the generally wider jurisdiction of other international courts,
arguing that the limited mandate of the Tribunal is a “political choice” not serving
international justice.88 Further, it is argued that the Tribunal’s mandate may increase
tensions and unrest, rather than benefiting Lebanon, thus, to attain legitimacy the
Tribunal should investigate all crimes in Lebanon, both before and after the Hariri
attack.89 Another motion argues that the Security Council should not adopt measures
that inflame rather than resolve the crisis by adopting a Resolution.90
65. The Prosecution’s response is that the arguments regarding alleged selectivity
and legitimacy are not jurisdictional, and that the Tribunal is required to observe
internationally recognised human rights standards in its trials.91 The limited

85 Badreddine motion, paras 50–53; Sabra motion, paras 10–45.
86 Ayyash motion, paras 3, 47–48; Badreddine motion, paras 54–57; Sabra motion, para. 47; Transcript, 13 June
2012, pp. 32, 45–49.
87 Sabra motion, paras 46–49.
88 Ayyash motion, paras 50–51, 56–62; Transcript, 13 June 2012, pp. 32, 45–48
89 Ayyash motion, para. 62; Transcript, 13 June 2012, pp. 42–47.
90 Badreddine motion, para. 62.
91 Transcript, 13 June 2012, pp. 102–104.
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jurisdiction of all international tribunals is unproblematic as they are not intended to
replace all domestic prosecutions.92 Those arguments challenging the scope of the
Tribunal’s mandate and the sufficiency of its due process guarantees should therefore
be dismissed.93
DISCUSSION AND FINDINGS
A.

The right of an accused person to be tried by a court “established by
law”

66. International human rights law affords every person accused of committing
a crime the right to be tried by a court “established by law”–this right is enshrined,
for example, in Articles 14 (1) of the ICCPR and in Article 6 (1) of the ECHR.
This right is non–derogable and “absolute”,94 and must be respected for all criminal
offences without distinction, from the simplest to the most complex cases, including
terrorism.95
67. To determine whether a court is one “established by law” it is necessary to
examine both how the court or tribunal was created and the judicial powers given
to the court. The Trial Chamber endorses the finding of the Special Court for Sierra
Leone (SCSL) in Kallon where it held,96
it is a norm of international law that for it to be ‘established by law’, its
establishment must accord with the rule of law. This means that it must
92 Transcript, 13 June 2012, p. 103. The Legal Representative for Victims endorsed this, stating that the Tribunal’s
limited temporal scope does not affect the institution’s legality; Legal Representative for Victims’ observations,
paras 24–26.
93 Prosecution response, paras 8, 74–85.
94 See, for example, Human Rights Committee, Miguel Gonzalez del Rio v. Peru, Communication No 263/1987,
28 October 1992, U.N. Doc. CCPR/C/46/D/263/1987 (1992), para. 5.2.
95 ECtHR, Quinn v. Ireland, no. 36887/97, 21 December 2000, para. 58. See also, the Guidelines of the Committee
of Ministers of the Council of Europe on human rights and the fight against terrorism, 11 July 2002, Article
IX. 1: “A person accused of terrorist activities has a right to a fair hearing, within a reasonable time, by an
independent, impartial tribunal established by law”.
96 SCSL, Prosecutor v. Norman, Kallon and Kamara, SCSL–2004–14–PT, SCSL–2004–15–PT, and SCSL–
2004–16–PT, Decision on Constitutionality and Lack of Jurisdiction, 13 March 2004, para. 55. See also, Tadić
Appeals Chamber decision, paras 45–47.
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be established according to proper international criteria; it must have the
mechanisms and facilities to dispense even–handed justice, providing at the
same time all the guarantees of fairness and it must be in tune with international
human rights instruments.

68. Accordingly, the Tribunal would be entitled to decline to exercise some or
all of its jurisdiction if satisfied that it had not been established by law or that it
could not provide all necessary fair trial guarantees, or if the Statute mandated the
Chambers or organs of the Tribunal to perform an unlawful act or one contrary to
international human rights law.
69. The Trial Chamber has already held that the Tribunal is a creation of Security
Council Resolution 1757. So, taking the first step, that of determining how the
Tribunal was created; it is indisputable that the United Nations may create judicial
bodies. The Security Council created the ad hoc international criminal tribunals of
the International Criminal Tribunal for the former Yugoslavia and the International
Criminal Tribunal for Rwanda, in 1993 and 1994, respectively, and the General
Assembly established first, the United Nations Arbitral Tribunal, and then as its
successor the United Nations Appeal Tribunal.
70. Each of these judicial bodies (like the International Criminal Court with its
own clearly defined jurisdiction) has its own statute, rules of procedure and evidence
and clearly specified powers. As an example, the ad hoc international criminal
tribunals may try individuals accused of committing international crimes and
sentence those found guilty to terms of imprisonment, including a life sentence. For
the establishment of the Special Tribunal, the relevant “law” (in the sense of being
“established by law”) is thus the Resolution itself and its annexes. Conformity with
the purposes and principles of the United Nations Charter is hence equivalent to
conformity with Article 14 (1) of the ICCPR.
71. It suffices merely to note, without attempting to review the manner in which
the Security Council exercised its powers, that the Security Council determined
the existence of a threat to international peace and security under Article 39 of the
United Nations Charter.97 Then, applying Article 41 of the Charter, it decided that
97 See, Resolution 1757, para. 13, which reads: “Reaffirming its determination that this terrorist act and its
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establishing a tribunal of an international character would be an appropriate measure
to maintain international peace and security. As only a judicial body empowered to
review the Security Council’s actions could do so, and the Trial Chamber is not one,
it lacks the competence to scrutinize whether this determination was well–founded.
72. The measures establishing the Special Tribunal are essentially similar to those
establishing the ICTY and the ICTR, and, to a certain extent Resolution 1315 (2000)
in relation to creating the SCSL.98 The Trial Chamber finds that the United Nations
Organisation, like any national or domestic Parliament, may establish a court or
tribunal with specified functions. A court or tribunal established by the United
Nations or the Security Council is thus one “established by law” in the sense that
the body creating the court or tribunal had the constitutional authority to establish it.
73. To determine the second consideration, namely, whether the procedures of the
court comply with the basic requirements of international human rights law, the Trial
Chamber must therefore turn to the Statute itself.
74. Using the test in Tadić,99 one motion alleges that the Tribunal’s Statute and
Rules do not guarantee the four Accused treatment “equally fair” to that of a Lebanese
criminal court.100 That, however, is not the correct test because the Tribunal’s
procedures must correspond with all relevant international human rights standards
protecting the rights of accused persons, rather than simply those under Lebanese
law. These include those laid down by specialist courts and institutions dedicated to
the protection of human rights, like the United Nations Human Rights Committee,
the European Court of Human Rights, the Inter–American Court of Human Rights,
and the African Court of Human Rights.
75. The Trial Chamber therefore need assess only whether–on the points raised
by the Defence motions–the Tribunal’s procedures, as specified in its Statute and
implications constitute a threat to international peace and security”.
98 In which the Security Council requested the Secretary–General to negotiate an agreement with the Government
of Sierra Leone to create an independent special court, consistent with the resolution.
99 Sabra motion, para. 49, quoting the Tadić Appeals Chamber decision, paras 61–62.
100 Sabra motion, para. 71.
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Rules, meet all relevant international human rights standards. These are met if the
specified procedures can conform with the relevant standards. The mere possibility
of an infringement–that could occur in any court–cannot of itself make the rules
incompatible with these standards. To illustrate by example, even if the Statute
seemingly permitted the admission of evidence obtained contrary to say, Article 1 of
the Torture Convention,101 the Tribunal could still strictly apply international human
rights law to exclude the evidence.
B.

Jus de non evocando

76. Invoking the principle of jus de non evocando,102 the Sabra motion argues
that (i) certain categories of information which might be relevant to its case and
for which it might otherwise have had access will be unavailable as a result of the
“displacement“ of the Lebanese judiciary, (ii) the Tribunal may, to the detriment of
the Accused, use evidence that would be inadmissible in a Lebanese court, (iii) the
Lebanese legal order offers greater legal certainty than the Tribunal, (iv) the Statute
of the Tribunal provides no right to amnesty or pardon, and (v) the Tribunal cannot
effectively protect the rights of the Accused.103
77. The motion also criticizes the Tribunal’s evidentiary and exclusionary rules,
arguing (i) that certain categories of information (lacking a statutory basis) are beyond
the reach of the Defence,104 (ii) it permits the redacting of material supporting the

101 Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment, 1984, Article
1 states in part: “… torture means any act by which severe pain or suffering, whether physical or mental, is
intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a
confession, punishing him for an act he or a third person has committed or is suspected of having committed, or
intimidating or coercing him or a third person, or for any reason based on discrimination of any kind, when such
pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official or
other person acting in an official capacity”.
102 Loosely translated as “no one can be kept from the competent court”.
103 Sabra motion, paras 50–68.
104 Sabra motion, para. 51, citing material in possession of the International Committee of the Red Cross and
the Red Crescent Movement (Rule 164), memoranda and other internal documents prepared by the UNIIIC
(Rule 111), and material in possession of the Prosecutor which may affect the security interests of a State or an
international entity and has been provided on a confidential basis (Rules 117 and 118).
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confirmation of the indictment, and allows delays in disclosing material,105 and (iii)
it authorizes witnesses to testify anonymously.106
78. However, strictly comparing the Tribunal’s Statute and Rules with domestic
Lebanese law is misplaced. The Tribunal’s Statute and Rules provide accused persons
with all relevant rights under international human rights law. These include, in Article
16 (4) of the Statute giving “full equality of arms” to the Parties, and in Article 21 (2)
the right of a Chamber to “exclude…evidence if its probative value is substantially
outweighed by the need to ensure a fair trial”.107 The Rules also allow a Chamber
to order “counterbalancing” measures if the Prosecutor fails to disclose information
to the Defence.108 Rule 164, giving privileged status to material in possession of
the International Committee of the Red Cross, applies equally to the Prosecution.
Redactions and delays in disclosure are strictly regulated, in a manner similar to
the other international criminal courts and tribunals. As for anonymous witnesses,
Rule 159 (B) applies the “solely or to a decisive extent” exclusionary standard of
the case–law of the European Court of Human Rights.109 Finally, the exclusionary
regime of Rule 162110 meets, if not goes beyond, the relevant requirements of the
case–law of the various international courts of human rights.111
79. The Sabra motion also combines two further grievances that it argues should
lead the Trial Chamber to consider that the Defence cannot prepare an effective
105 Sabra motion, para. 58, referring to Rules 115 and 116 (A).
106 Sabra motion, para. 57.
107 Rule 149 (D) repeats this guarantee and adds that a Chamber may exclude evidence gathered in violation of the
rights of the suspect or the accused. See also, Rule 155 (ii) (B).
108 Rules 116 (C) and 118 (D).
109 For example, ECtHR, Doorson v. the Netherlands, 26 March 1996, Rep. 1996-II, para.76; Van Mechelen and
Others v. the Netherlands, 23 April 1997, Rep. 1997-III, para. 55; Dzelili v. Germany, Decision on admissibility,
no. 15065/05, 29 September 2009.
110 Rule 162 titled Exclusion of Certain Evidence reads: “(A) No evidence shall be admissible if obtained by
methods which cast substantial doubt on its reliability or its admission is antithetical to, and would seriously
damage, the integrity of the proceedings. (B) In particular, evidence shall be excluded if it has been obtained in
violation of international standards on human rights, including the prohibition of torture.”
111 See, ECtHR, Gäfgen v. Germany (Grand Chamber), 1 June 2010, no. 22978/05, Partially dissenting Opinion
of Judges Rozakis, Tulkens, Jebens, Ziemele, Bianku and Power criticising the Court’s decision on Article
6 ECHR, where evidence obtained by inhuman treatment (as defined in Article 3 ECHR) was exceptionally
admitted.
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defence. The first is that the Defence can, through the Tribunal’s Defence Office,
seek co–operation only from Lebanon, and second, it complains about the absence of
“a full investigation à décharge”, a feature of Lebanese criminal procedure.112
80. The Trial Chamber, however, finds these arguments unpersuasive; regarding
the first, the situation of Defence counsel in relation to requests for international
co–operation differs from the Prosecution’s only in that they must address their
requests through the Defence Office, which may refuse only frivolous or vexatious
requests.113 The absence of a juge d’instruction is not contrary to international human
human rights requirements. The Prosecution is also obliged to disclose exculpatory
material to the Defence, and the Defence may conduct its own investigation (with
the assistance of the Defence Office).114 The principle of equality of arms is therefore
respected in a manner entirely consistent with the requirements of international
human rights law.
81. The Sabra motion makes a number of other arguments; but these barely refer
to international human rights standards. A complaint of “legal uncertainty”115 refers
to findings of the Appeals Chamber in an Interlocutory Decision,116 but fails to
demonstrate its incompatibility with the guarantees of, for example, Article 15 of
ICCPR or Article 7 of the ECHR. The Sabra motion also argues that international
law does not prohibit amnesties for national crimes.117 Conversely, however, this
does not translate into an entitlement and no such right is found in any international
human rights instrument.118 It also asserts that the provisions of non bis in idem119 in
112 Sabra motion, paras 52–55. In some civil law systems, an investigating judge (juge d’instruction) conducts an
independent investigation of crimes during which he or she is also required to investigate exculpatory evidence.
113 Rules 16 (C) and 18 (C).
114 Rule 15.
115 Sabra motion, paras 60–63.
116 STL/11-01/AC/R176bis, Interlocutory Decision on the Applicable Law: Terrorism, Conspiracy, Homicide,
Perpetrations, Cumulative Charging, 16 February 2011.
117 Sabra motion, paras 64–65.
118 See also, Rules 194–196 in relation to pardons and commutations.
119 See, Article 14 (7), ICCPR: “No one shall be liable to be tried or punished again for an offence for which he has
already been finally convicted or acquitted in accordance with the law and penal procedure of each country”,
see also, Article 4, Protocol No. 7, ECHR referring to non bis in idem (or, ne bis in idem).
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Article 5 of the Statute and Rule 23 would be ineffective. This argument, however,
is unsupported and purely speculative.120 Further, it alleges an absence of safeguards
in the Tribunal’s procedure regarding detention, but the allegation is directly
contradicted by the Rules, including Rule 3 (2), Rule 67, and Rules 79 (C), (E) and
(F).121 Another allegation, that the Accused have no judicial remedy for a violation of
a fundamental right attributable to the Tribunal, is likewise directly contradicted by
the right to an appeal mandated in Article 26 of the Statute and Rule 176 (A) (i).122
82. The Sabra motion also argues that the principle of “jus de non evocando” has
been violated in that the four Accused are prevented from having their case heard
by the Lebanese court competent under the law applicable at the time of the alleged
offences, a right guaranteed under Article 20 of the Lebanese Constitution.123 To
replace a national jurisdiction, counsel for Sabra argues, the Trial Chamber must be
satisfied that the principle of jus de non evocando has not been breached, and the
principle of a fair trial is met.124
83. The Prosecution correctly responds by pointing out that Article 20 of the
Lebanese Constitution contains no such provision, as it only regulates judicial power,
stating that it “shall be exercised by courts of various degrees and jurisdiction” and
“function within the limits of an order established by law”.125 Further, the Tadić
Appeals Chamber held that transferring jurisdiction to an international tribunal on
behalf of the community of nations does not breach the right of the accused, as long
as these rights are specifically spelt out and protected.126 The Trial Chamber finds no
breaches of the fundamental human rights of the Accused in this respect.

120 Sabra motion, para. 66.
121 Sabra motion, para. 67.
122 Sabra motion, para. 68.
123 Sabra motion, para. 46.
124 Transcript, 13 June 2012, pp. 79–81.
125 Prosecution response, para. 81.
126 Prosecution response, para. 82, quoting the Tadić Appeals Chamber decision, para. 62
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C.

The Displacement of the Lebanese Judiciary and the guarantee of a
“natural judge”

84. The Sabra motion argues that the Tribunal’s displacement of the Lebanese
judiciary effectively undermines the right of accused persons to have their cases
heard by their “natural judge”.127 However, the purported guarantee of a “natural
judge” is contained neither in international human rights instruments nor in the
Lebanese Constitution, notwithstanding its presence in other national constitutions. It
is not a non–derogable human right. For example, many national systems, including
Lebanon’s, allow, by treaty, the extradition of their citizens.128
85. The Security Council, however, may establish, on behalf of the international
community, an international criminal tribunal, the functioning of which necessarily
involves removing accused persons from their domestic jurisdiction to face trial
elsewhere. This does not prejudice accused persons as long as the international
tribunal preserves their fundamental rights and the guarantee of a fair trial. The Trial
Chamber finds that the Tribunal’s Statute and Rules meet all of these conditions.
No breaches of the fundamental human rights of the Accused have therefore been
identified.
D.

Selectivity

86. The Tribunal’s restricted jurisdiction is also attacked as being impermissibly
“selective”.129 When the international community finds, through a Security Council
Resolution under Chapter VII, that establishing an international criminal tribunal is
an appropriate response to a threat to international peace and security, that measure
is necessarily limited in its object and scope. This is demonstrated by the limited
jurisdiction given to the United Nations ad hoc Tribunals (the ICTY and ICTR) as

127 The “garantie du juge naturel”.
128 Article 30 of the Lebanese Criminal Code reads: “Nobody may be extradited to a foreign State in cases other
than those provided for in this Code, except pursuant to a legally binding treaty”.
129 Badreddine motion, paras 54–57; Ayyash motion, paras 3, 47–48; Sabra motion, paras 47, 69; Transcript of 13
June 2012, pp. 32, 45–49.
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the first international tribunals since the Nuremberg and Tokyo Tribunals.130 The fact
that these tribunals and their successors have primacy over national prosecuting and
judicial systems necessitates their limited jurisdiction. They are intended to replace
or supplement national systems but only in tightly defined circumstances. The
ICTY, the ICTR and the SCSL, for example, have jurisdiction confined to specified
circumstances–geographic, temporal or related to the triable crimes and classes of
perpetrators. In this respect, the Statute of the Tribunal does not differ.
87. Criminal investigation and prosecution, moreover, is unavoidably selective
in any system, even where prosecuting reported crimes is expressed to be legally
“mandatory”. In sum, “selectivity” is part of the history of international criminal
jurisdictions, and an inevitable consequence of establishing an international
criminal court or tribunal. Moreover, the Statute of the Tribunal contains no risk
of discrimination infringing Articles 2 (1) and 26 of the ICCPR. The Tribunal’s
restrictive jurisdiction does not violate any fundamental human right to a fair trial.
E.

Conclusion regarding the fundamental rights of the Accused

88. The Trial Chamber finds that the Tribunal’s Statute and Rules guarantee to an
accused person all the relevant and necessary rights to a fair trial mandated under
international human rights law and take into account the case–law of institutions
such as the European Court of Human Rights and the Human Rights Committee.
No breach of any right guaranteed under international human rights law has been
identified. The Trial Chamber is thus satisfied and finds that the Tribunal was
“established by law” in that it was established by a body that was competent to
establish it, namely the United Nations Security Council, and that its Statute and
Rules guarantee to the Accused all fundamental human rights. The Trial Chamber
therefore has no reason to decline to exercise any of its jurisdiction and dismisses the
Defence motions in their entirety.

130 Agreement for the Prosecution and Punishment of Major War Criminals of the European Axis (London
Agreement) and Charter of the International Military Tribunal (1945), 82 U.N.T.S. 280; Charter of the
International Military Tribunal for the Far East, Jan. 19, 1946, T.I.A.S. No. 1589, 4 Bevans 20.
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DISPOSITION
FOR THESE REASONS the Trial Chamber:
DISMISSES the four Defence motions in their entirety.
Done in Arabic, English, and French, the English version being authoritative.
27 July 2012,
Leidschendam, The Netherlands

Judge Robert Roth,
Presiding
Judge Micheline Braidy

Judge David Re
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HEADNOTE1
Defence Counsel for Messrs Ayyash, Badreddine, Oneissi and Sabra—the Accused
in this case—have challenged the legality of the establishment of the Tribunal before
the Trial Chamber. In its Decision, the Trial Chamber dismissed the Defence motions
and concluded, inter alia, that (i) a challenge to the legality of the Tribunal is not
a preliminary motion challenging jurisdiction; (ii) the Tribunal was established by
Security Council Resolution 1757 (2007); and (iii) the Chamber did not have the
authority to review this Resolution. Counsel for Messrs Ayyash, Badreddine and
Oneissi appeal against the Trial Chamber’s decision. They primarily argue that the
Tribunal was established illegally and that it has no authority to try the Accused.
The Appeals Chamber unanimously dismisses the three appeals.
The Appellants base their appeal on Rule 90 of the Rules of Procedure which
allows for interlocutory appeals on challenges to the Tribunal’s jurisdiction.
However, the term “jurisdiction” is narrowly defined by Rule 90(E) and does not
encompass challenges to the Tribunal’s legality. The Appeals Chamber thus holds
that the Defence appeals are not admissible under Rule 90 of the Rules. They are
also not admissible under the notion of inherent jurisdiction. However, counsel for
Messrs Badreddine and Oneissi received certification to appeal the Trial Chamber’s
decision under Rule 126(C) of the Rules.
The Appeals Chamber holds that even though the case has not been assigned to the
Trial Chamber, the Trial Chamber retained the discretion to address the Defence
motions as “other motions” under Rule 126 after rejecting them as preliminary
motions. Consequently, having received two certified appeals, the Appeals Chambers
considers both admissible. By majority, counsel for Mr Ayyash’s appeal is dismissed
for lack of certification, it being noted that Mr Ayyash does not suffer any prejudice
as the essence of his counsel’s arguments is raised by the other two Appellants.
Judges Baragwanath and Riachy dissent from this decision.
1

This Headnote does not constitute part of the decision of the Appeals Chamber. It has been prepared for the
convenience of the reader, who may find it useful to have an overview of the decision. Only the text of the
decision itself is authoritative.

278

Legality and Jurisdiction AC

The Appeals Chamber holds unanimously that the Trial Chamber correctly determined
that the Tribunal was established as an independent institution by Security Council
Resolution 1757 (2007), adopted under Chapter VII of the United Nations Charter.
The Resolution integrates the provisions of a draft agreement negotiated between
the United Nations and Lebanon, which was not ratified by the latter. The Appeals
Chamber notes that the Security Council has acted in a similar manner on other
occasions.
The Appeals Chamber also holds, Judge Baragwanath dissenting, that the Trial
Chamber was correct in stating that it lacked the authority to review a Security Council
Resolution. The majority considers that the Security Council has a broad discretion
as to the characterization of a particular situation as a threat to international peace
and security and that the Tribunal cannot judicially review the Security Council’s
actions. This finding is also supported by the difficulty of establishing any meaningful
standard of such review in the absence of legal criteria to that effect. Moreover, the
Security Council’s decisions are influenced by a plethora of complex legal, political,
and other considerations, which are difficult to evaluate from the outside. Similarly,
once the Security Council has found the existence of a threat to international peace
and security under Article 39 of the Charter, it lies in its discretion to determine
which measures under Articles 41 and 42 of the Charter are required to maintain or
restore international peace and security.
The Appeals Chamber consequently rejects all other Defence arguments. Judges
Baragwanath and Riachy concur with the dismissal of the appeals but offer additional
reasons for doing so.
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INTRODUCTION
1.
Counsel for the Defence of Messrs Ayyash,2 Badreddine3 and Oneissi4 appeal
against the Trial Chamber “Decision on the Defence Challenges to the Jurisdiction
and Legality of the Tribunal”.5 They primarily argue that the Tribunal was established
illegally and that it had no authority to try the Accused.6 After briefing was completed,7
we held an oral hearing on 1 October 2012.8
2.
We unanimously determine that the appeals must be dismissed. We hold that
the appeals submitted by counsel for Mr Badreddine and Mr Oneissi are admissible.
We hold, Judges Baragwanath and Riachy dissenting, that the appeal submitted by
counsel for Mr Ayyash is inadmissible. We affirm the Trial Chamber’s decision that
this Tribunal was legally established by Security Council Resolution 1757 (2007).
We also agree, Judge Baragwanath dissenting, that we are not vested with authority
to judicially review the Security Council’s actions with regard to this Resolution and
consequently reject all other Defence arguments.
2

STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/AC/AR90.1, Interlocutory Appeal on Behalf of Mr.
Ayyash Against the Trial Chamber’s “Decision on the Defence Challenges to the Jurisdiction and Legality of
the Tribunal” Dated 30 July 2012, 24 August 2012 (“Ayyash Appeal”). All further references to filings and
decisions relate to this case unless otherwise stated.

3

Appellate Brief of the Defence for Mr Badreddine against the “Decision on the Defence Challenges to the
Jurisdiction and Legality of the Tribunal”, 24 August 2012 (“Badreddine Appeal”).

4

Appeal Brief of the Oneissi Defence Against the Trial Chamber Decision Relating to the Defence Challenges to
the Jurisdiction and Legality of the Tribunal, 24 August 2012 (“Oneissi Appeal”).

5

STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/TC, Decision on the Defence Challenges to the
Jurisdiction and Legality of the Tribunal, 27 July 2012 (“Impugned Decision”).

6

Ayyash Appeal; Badreddine Appeal, para. 114; Oneissi Appeal, paras 58-60.

7

Prosecution Consolidated Response to the Ayyash, Badreddine and Oneissi Defence Appeals of the Trial
Chamber’s “Decision on the Defence Challenges to the Jurisdiction and Legality of the Tribunal”, 14 September
2012 (“Prosecutor’s Consolidated Response”); Observations of the Legal Representative of Victims on the
Interlocutory Appeal Briefs and Responses to the Trial Chamber’s Decision on the Defence Challenges to
the Jurisdiction and Legality of the Tribunal, 19 September 2012 (“LRV Observations”); Badreddine Defence
Reply to “Prosecution Consolidated Response to Ayyash, Badreddine and Oneissi Defence Appeals of the
Trial Chamber’s ‘Decision on the Defence Challenges to the Jurisdiction and Legality of the Tribunal’”, 19
September 2012 (“Badreddine Reply”).

8

Scheduling Order on Interlocutory Appeals, 27 August 2012; see also Decision on the Badreddine Defence
Request for a Right of Audience to be Granted to Professor Maison, 20 September 2012 (denying the request);
Scheduling Order for Appeals Hearing, 20 September 2012 (setting out a timetable and inviting the parties to
address a number of specific questions).
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SUBMISSIONS OF THE PARTIES
3.
Counsel for all three Appellants assert that their appeals are properly before
the Appeals Chamber.9 They request the Appeals Chamber to set aside the Impugned
Decision for a number of reasons.
4.
Counsel for Mr Ayyash argue that the Trial Chamber erred by finding that
Security Council Resolution 1757 is the “sole legal basis” for establishing the
STL and by refusing to consider arguments regarding violations of the Lebanese
constitution.10 They add that the Trial Chamber erred in law by failing to review
Security Council Resolution 1757.11 They conclude that the Trial Chamber also
erred by rejecting the argument that the Tribunal was improperly created because its
jurisdiction is impermissibly narrow and selective.12
5.
Counsel for Mr Badreddine argue that the Tribunal must review the legality
of its establishment. Consequently, in their submission the Impugned Decision is
contradictory as it accepts in principle a review of legality but then rejects any review
of the actions of the Security Council.13 Counsel argue that the Security Council is not
“sovereign” and that the Tribunal has the power to review the Council’s resolutions
in an incidental matter.14 Counsel aver that in adopting Resolution 1757 the Security
Council abused the powers conferred to it by the United Nations Charter. They argue
that Resolution 1757 is thus vitiated and the Tribunal illegally constituted.15
6.
Counsel for Mr Oneissi contend that the Trial Chamber erred in refusing to
examine the legality of the Tribunal’s existence as a preliminary motion challenging

9

Ayyash Appeal, paras 7-11; Badreddine Appeal, paras 10-33; Oneissi Appeal, paras 4-22, 56.

10 Ayyash Appeal, paras 12-19.
11 Id. at paras 20-23.
12 Id. at paras 24-25.
13 Badreddine Appeal, paras 34-50.
14 Id. at paras 51-65; see also Badreddine Reply, para. 11.
15 Badreddine Appeal, paras 66-113.
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jurisdiction16 and in finding that it was established by law.17 In particular, they claim
that the Trial Chamber should have examined Security Council Resolution 1757 for
compliance with international law.18 They argue that the Resolution was passed to
impose the provisions of a treaty that Lebanon did not ratify,19 and that this constituted
an abuse of power by the Security Council.20
7.
The Prosecutor responds that the appeals should be dismissed.21 He argues
that no appeal lies as of right from the Impugned Decision and that only the certified
appeals filed by counsel for Mr Oneissi and Mr Badreddine are properly before the
Appeals Chamber.22 On the merits, the Prosecutor argues that the Trial Chamber was
correct (1) in finding that the “Legality Challenges” were not preliminary motions
challenging jurisdiction;23 (2) in determining that Security Council Resolution 1757
was the legal basis for the establishment of the Tribunal;24 and (3) in concluding that
it was not vested with power to review the validity this resolution.25
8.
The Victims’ Legal Representatives submit that the Appeals Chamber should
thoroughly examine the Tribunal’s legality by looking into the current interpretation
of Charter law and by examining the Security Council’s antiterrorist practice in order
to place Resolution 1757 in proper context.26 The Victims’ Legal Representatives
assert that the Security Council is only bound by substantive and structural limits

16 Oneissi Appeal, paras 4-22.
17 Id. at paras 23-29.
18 Id. at para. 30.
19 Id. at para. 43.
20 Id. at paras 47-52.
21 Prosecutor’s Consolidated Response, para. 4.
22 Id. at paras 5-8.
23 Id. at paras 16-31.
24 Id. at paras 32-38.
25 Id. at paras 39-85.
26 LRV Observations, paras 3-8.
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provided in the Charter, that it has broad discretion under Chapter VII and that
Resolution 1757 complies with the law and duly follows Security Council practice.27

STANDARD OF REVIEW ON APPEAL
9.
Under Article 26 of our Statute and Rule 176 of the Rules of Procedure and
Evidence, an appeal may be lodged on the grounds of “an error on a question of law
invalidating the decision” or “an error of fact that has occasioned a miscarriage of
justice”. Counsel for the Defence contend that the Trial Chamber committed several
errors in its Impugned Decision. These errors are all errors of law.
10. Persuasive and succinct principles of appellate review have been developed
by other international courts and tribunals in relation to such errors.28 In particular,
we agree with the following standard adopted by the ICTY Appeals Chamber:
A party alleging an error of law must identify the alleged error, present
arguments in support of its claim, and explain how the error invalidates the
decision. An allegation of an error of law that has no chance of changing the
outcome of a decision may be rejected on that ground. However, even if the
party’s arguments are insufficient to support the contention of an error, the
Appeals Chamber may still conclude, for other reasons, that there is an error of
law. [...] The Appeals Chamber reviews the Trial Chamber’s findings of law to
determine whether or not they are correct.29

27 Id. at paras 9-20.
28 The Statutes of the International Criminal Tribunal for the former Yugoslavia (“ICTY”) and the International
Criminal Tribunal for Rwanda (“ICTR”), respectively, contain the same grounds for appeal as the Statute of the
Special Tribunal for Lebanon, see Art. 25 ICTYSt, Art. 24 ICTRSt. The Statutes of the International Criminal
Court (“ICC”) and the Special Court for Sierra Leone (“SCSL”) have similar grounds of appeal.
29 ICTY, Prosecutor v. D. Milošević, Case No. IT-98-29/1-A, Judgement, 12 November 2009 (“Milošević Appeal
Judgment”), paras 13-14 (with further references to the case-law of the ICTY Appeals Chamber); see also
ICTR, Gatete v. The Prosecutor, Case No. ICTR-00-61-A, Judgement, 9 October 2012, para. 8 (with further
references to the case-law of the ICTR Appeals Chamber); SCSL, Prosecutor v. Sesay et al., Case No. SCSL04-15-A, Judgment, 26 October 2009, para. 31; ICC, Prosecutor v. Banda et al., Case No. ICC-02/05-03/09 OA
2, Judgment on the Appeal of the Prosecutor Against the Decision of Trial Chamber IV of 12 September 2011
entitled “Reasons for the Order on translation of witness statements (ICC-02/05-03/09-199) and Additional
Instructions on Translation”, 17 February 2012, para. 20.
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We record that “not every error of law leads to a reversal or revision of a decision
of a Trial Chamber.”30 We will therefore review only errors of law that have the
potential to invalidate the decision of the Trial Chamber.31

DISCUSSION
I.

Admissibility

11. All three Appellants base their appeals on Rule 90 of the Rules.32 They state that
their challenges to the legality of the Tribunal’s existence were preliminary motions
challenging jurisdiction and fall within the ambit of Rule 90(A)(i).33 Appeals against
decisions on such motions lie as of right. Were the Appellants’ motions to qualify
as preliminary motions under Rule 90(B)(i) then their appeals would be admissible.
However, the Prosecutor contends that the appeals are inadmissible, because the
Impugned Decision was not a decision on a preliminary motion challenging
jurisdiction as defined by Rule 90.34
12. Rule 90(A) defines exhaustively35 a number of preliminary motions that must
be brought in writing and no later than thirty days after the disclosure of the material
supporting the indictment. Rule 90(A)(i) lists such motions and includes motions
30 ICTY, Prosecutor v. Kunarac et al., Case Nos IT-96-23 & IT-96-23/1-A, Judgement, 12 June 2002, para. 38.
31 We note that, in exceptional circumstances, we may also address legal issues that would not lead to the
invalidation of a Trial Chamber’s decision, but are nevertheless of general significance to the Tribunal’s
jurisprudence, see Milošević Appeal Judgment, para. 12.
32 Badreddine Appeal, para. 11; Ayyash Appeal, para. 11; Oneissi Appeal, para. 10; The Defence for Mr. Hussein
Hassan Oneissi Request for Extension of the Time and Word Limit to File an Appeal to the “Decision on the
Defence Challenges to the Jurisdiction and Legality of the Tribunal”, 1 August 2012, paras 2-3.
33 Badreddine Appeal, paras 15-23; Ayyash Appeal, para. 9.
34 Prosecutor’s Consolidated Response, para. 5.
35 “Preliminary motions, being motions which [...]”. [Emphasis added]. Contrary to the submissions by counsel
for Badreddine during the appeals hearing (Appeals Hearing Transcript, 1 October 2012 [“Appeals Hearing”],
p. 160), Rule 89(F), (G), and (H) do not support a broader definition of the term “preliminary motion.” All they
stand for is that the Pre-Trial Judge may set specific time-limits for the filing of such motions, other than the
30-day limit provided in Rule 90(A). Indeed, this is what happened in this case, when the Pre-Trial Judge set 4
May 2012 as the deadline for the filing of preliminary motions on jurisdiction, explicitly basing his decision on
Rule 89(F), see STL, Prosecutor v. Ayyash et al., Case No STL-11-01/PT/PTJ, Status Conference Transcript, 12
April 2012 (“Status Conference”), p. 47.
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that “challenge jurisdiction” as one of them. Rule 90(E) defines a motion challenging
jurisdiction in the following terms:
For the purpose of paragraphs (A) (i) and B (i), a motion challenging jurisdiction
refers exclusively to a motion that challenges an indictment on the ground that
it does not relate to the subject-matter, temporal or territorial jurisdiction of
the Tribunal, including that it does not relate to the Hariri attack or an attack
of a similar nature and gravity that is connected to it in accordance with the
principles of criminal justice.

13. The Appellants challenge the legality of the Tribunal’s existence. However,
they do not challenge the indictment on any of the grounds listed in Rule 90(E).
The Trial Chamber consequently found that such challenges were “not challenges
to jurisdiction—as exclusively and correctly defined in Rule 90 [...]”36 and therefore
did “not fall within the definition of a ‘Preliminary Motion’ under Rule 90(A).”37 We
agree with this finding and are not persuaded by the Defence arguments against it.38
Judges Baragwanath and Riachy dissent from the following part of the opinion.39
14. It is true that in the Tadić case before the ICTY on which the Appellants rely,
the Appeals Chamber decided that a challenge to jurisdiction could also encompass
a much broader challenge to the legality of that court’s existence.40 However, the
Appeals Chamber’s broad interpretation of the term “jurisdiction” was possible
because the ICTY Rules of Procedure and Evidence at the time did not define it.41
After the term was narrowly defined in an amendment to the ICTY Rules in a manner
similar to Rule 90(E),42 the ICTY Appeals Chamber rejected all challenges that

36 Impugned Decision, para. 37.
37 Id. at para. 38.
38 See Badreddine Appeal, paras 15-23; see also Ayyash Appeal, para. 10.
39 Below, paras 14-23.
40 ICTY, Prosecutor v. Tadić, Case No. IT-94-1-AR72, Decision on the Defence Motion for Interlocutory Appeal
on Jurisdiction, 2 October 1995 (“Tadić Appeal Decision”), para. 6.
41 See Rule 73 of the relevant ICTY Rules of Procedure and Evidence at the time (IT/32/Rev. 5, 15 June 1995),
which merely provided that “[p]reliminary motions by the accused shall include: (i) objections based on lack of
jurisdiction […].”
42 See Rule 72(D) ICTY RPE.
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fell outside the definition.43 Similarly, while in Kanyabashi a Trial Chamber of the
ICTR entertained a challenge to legality as an “objection based on jurisdiction”,44
in Nzirorera a three-member panel of the ICTR Appeals Chamber45 rejected such
challenges after the Rules were later amended to define “jurisdiction” in narrow
terms.46
15. Counsel for Badreddine argues in essence that the case-law of the ICTY and
ICTR after the tightening of their Rules should be disregarded, because the Rules
were changed only after challenges to these tribunals’ legality had already been
made.47 However, this argument does not prevail over the clear wording of our Rule
90(E). A motion challenging the legality of the Tribunal simply does not fall under
Rule 90(A); and therefore the Appellants have no automatic right to appeal against
the Impugned Decision under Rule 90(B).
16. In addition to Rule 90, the Defence also claims that the concept of the
court’s jurisdiction is intrinsically linked to its legality. They argue that if a motion
challenging the jurisdiction of the Tribunal on the narrow grounds provided under
Rule 90(E) is admissible, this should a fortiori apply to the overarching question of
the legality of the Tribunal’s existence.48 The Appellants refer to our decision in El
Sayed where we stated that the Tribunal retains inherent jurisdiction to determine its
43 See ICTY, Prosecutor v. Tolimir, Case No. IT-05-88/2-AR72.2, Decision on Zdravko Tolimir’s Appeal Against
the Decision on Submissions of the Accused Concerning Legality of Arrest, 12 March 2009 (“Tolimir Appeal
Decision”), paras 11-12, with further references in fn. 23; see also ICTY, Prosecutor v. Karadžič, Case No. IT95-5/18-T, Decision on the Accused’s Motion Challenging the Legal Validity and Legitimacy of the Tribunal, 7
December 2009 (“Karadžič Trial Decision”), para. 8.
44 ICTR, Prosecutor v. Kanyabashi, Case No. ICTR-96-15-T, Decision on the Defence Motion on Jurisdiction,
18 June 1997 (“Kanyabashi Decision”), paras 4-6. Rule 73 of the relevant ICTR Rules of Procedure and
Evidence at the time (5 July 1996) only provided that “[p]reliminary motions by the accused shall include: (i)
objections based on lack of jurisdiction […].”
45 Under the Rules in place at the time, a party seeking to appeal a Trial Chamber’s decision on jurisdiction had to
first seek leave from a three-member bench of the Appeals Chamber, which had to determine whether the appeal
fell within the definition of jurisdiction provided by the Rules.
46 ICTR, Nzirorera v. The Prosecutor, Case No. ICTR-98-44-AR72, Decision Pursuant to Rule 72(E) of the Rules
of Procedure and Evidence on Validity of Appeal of Joseph Nzirorera Regarding Chapter VII of the Charter of
the United Nations, 10 June 2004, paras 9-10; see Rule 72(D) ICTR RPE.
47 Badreddine Appeal, paras 21-22.
48 Ayyash Appeal, paras 9-11; Counsel for Badreddine, Appeals Hearing, pp. 155-158.
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own jurisdiction.49 But this decision must be viewed in its proper context. It addressed
an exceptional situation, namely whether the Tribunal had the authority to address
an individual’s request for documents in a criminal file in a case already before
the Tribunal in which that individual was neither an accused nor a suspect before
the Tribunal.50 As such, it did not address the Tribunal’s power to rule on its own
legality but was limited to whether the Tribunal could “determine incidental legal
issues which arise as a direct consequence of the procedures of which the Tribunal is
seized by reason of the matter falling under its primary jurisdiction.”51 Indeed, when
discussing the notion of inherent jurisdiction, we made it clear that such jurisdiction
“can be exercised only to the extent that it renders possible the full exercise of the
court’s primary jurisdiction (as is the case with compétence de la compétence).”52
17. Similarly, we described the power of the Appeals Chamber to entertain appeals
outside of the Rules as exceptional and limited to cases where “a situation has arisen
that was not foreseen by the Rules.”53 But here the issue is not one that the drafters of
the Rules could not anticipate. On the contrary, the language of Rule 90 was drafted
in a specific and narrow way. As a consequence, no appeal can be entertained. The
jurisprudence of both national courts54 and international courts and tribunals55 shows
that they also eschew such a course of action.
49 STL, In the Matter of El Sayed, Case No. CH/AC/2010/02, Decision on Appeal of Pre-Trial Judge’s Order
Regarding Jurisdiction and Standing, 10 November 2010, para. 43.
50 Id. at para. 38.
51 Id. at para. 45.
52 Id. at para. 48.
53 Id. at para. 54.
54 See for example the statement of Lord Westbury in the English House of Lords decision of Attorney-General
v. Sillem et al.: “The creation of a new right of appeal is plainly an act which requires legislative authority. The
court from which the appeal is given and the court to which it is given, must both be bound, and that must be
the act of some higher power. It is not competent to either tribunal or both collectively to create any such right.”
(UK, House of Lords, 6 April 1864, 10 H.L. Cas. 704 (1864)), p. 721.
55 The Appeals Chambers of the ICTY, the SCSL, and the ICC have all rejected appeals that were filed even
though certification to appeal was not granted, or attempts to appeal such certification decisions. For example,
the ICTY Appeals Chamber decided that there was no right of appeal against a decision denying the amendment
of the indictment because “there is no lacuna in the Rules, which justifies the Appeals Chamber considering
this appeal proprio motu” and because “the Appeals Chamber has no inherent authority to intervene in an
interlocutory decision of a Trial Chamber, not subject to a right of appeal and to which certification has been
denied [...] on the basis of an allegation by the Prosecution that the Trial Chamber has abused its discretion by
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18. In sum, the appeals are not admissible under Rule 90 or through the notion of
inherent jurisdiction. However, counsel for Mr Badreddine and Mr Oneissi requested
and received certification to appeal the Impugned Decision from the Trial Chamber
pursuant to Rule 126(C) of the Rules.56 For this Rule to be applicable the motions filed
before the Trial Chamber by counsel for Messrs Badreddine and Oneissi must first
be motions “other than preliminary motions”.57 We have held above that the motions
challenging legality are not motions challenging jurisdiction under Rule 90(A)(i).
They also do not fall under the other three categories of preliminary motions in
Rule 90(A)(ii-iv). They are therefore not preliminary motions.58 None of the other
exceptions set out in Rule 126(A) apply. Consequently, they are “other motions”
under this Rule.
19. Rule 126(B) permits a party to apply to the Trial Chamber by motion only
“after a case is assigned to the Trial Chamber.” We have previously determined that
a case is assigned to the Trial Chamber once the Pre-Trial Judge has transferred the
case file to it under Rule 95.59 The case had not yet been assigned to the Trial Chamber
at the time Defence counsel filed their motions challenging legality before it. It could
not allowing the Prosecution amendments.” (ICTY, Prosecutor v. R. Delić, Case No.IT-04-83-Misc.1, Decision
on Prosecution’s Appeal, 1 November 2006, p. 3). The SCSL Appeals Chamber held that it “may have recourse
to its inherent jurisdiction, in respect of proceedings of which it is properly seized, when the Rules are silent and
such recourse is necessary in order to do justice. The inherent jurisdiction cannot be invoked to circumvent an
express rule. [...] Where the Rules make provision for a particular situation, it is not a proper exercise of inherent
jurisdiction for a tribunal to substitute its own view of what the rules should have been for what the Rules are.”
(SCSL, Prosecutor v. Norman et al., Case No. SCSL-04-14-T, Decision on Prosecution Appeal Against the
Trial Chamber’s Decision of 2 August 2004 Refusing Leave to File an Interlocutory Appeal, 17 January 2005,
paras 32, 41). The ICC Appeals Chamber held that “the Statute defines exhaustively the right to appeal against
decisions of first instance courts, namely decisions of the Pre-Trial or Trial Chambers. No gap is noticeable
in the Statute with regard to the power claimed in the sense of an objective not being given effect to by its
provisions. The lacuna postulated [...] is inexistent.” (ICC, Situation in the Democratic Republic of the Congo,
Case No. ICC-01/04Judgment on the Prosecutor’s Application for Extraordinary Review of Pre-Trial Chamber
I’s 31 March 2006 Decision Denying Leave to Appeal, 13 July 2006, para. 39).
56 STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/TC, Decision Certifying for Appeal the “Decision
on the Defence Challenges to the Jurisdiction and Legality of the Tribunal”, 23 August 2012 (“Certification
Decision”), pp. 2-3.
57 Rule 126(A) provides that “[t]his Rule applies to all motions other than preliminary motions, motions relating
to release, and others for which an appeal lies as of right according to these Rules.”
58 See above fn. 35.
59 STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/AC, Decision on the Pre-Trial Judge’s Request
Pursuant to Rule 68(G), 29 March 2012, para. 19.
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then be argued that the Trial Chamber was not authorized to address the Defence
motions. However, these motions were originally brought as preliminary motions
challenging jurisdiction under Rule 90. Once the Trial Chamber was seized of the
Defence motions and correctly decided that they were not preliminary motions, it
retained the discretion to dispose of them as “other motions” under Rule 126.60 This
is so even though the case has not been assigned to the Trial Chamber.
20. We note that the requirement of “assignment” is not absolute because there
are circumstances where the Trial Chamber may dispose of issues before the transfer
of the case file. One example is a preliminary motion on jurisdiction under Rule
90. Another example is the power of the Pre-Trial Judge under Rule 89(E) to refer
issues that are in dispute to the Trial Chamber. In the present case, the Pre-Trial
Judge referred the Defence motions to the Trial Chamber pursuant to Rule 90.61 But
he could have done so under Rule 89(E). In light of this, were the Appeals Chamber
to insist on the transfer of the case file (i.e. “assignment”) before the filing of the
motions, this would cause enormous delay because the Appellants could simply refile their motions once the case is assigned. Yet Article 21(1) of the Statute requires
us to “take strict measures to prevent any action that may cause unreasonable delay.”
The Trial Chamber’s consideration of this issue thus avoided further delay.
21. We also note in this context that the Defence challenges to the legality of the
Tribunal are important matters. They are in effect more fundamental than a challenge
to the jurisdiction of this Tribunal as defined under Rule 90(E) because they aim at
nullifying Security Council Resolution 1757 and, ultimately, the very existence of
the Tribunal. Finally, as a practical matter, there was no need for the Trial Chamber
to be in possession of the case-file before admitting the Defence motions, which did
not relate to the particulars of the case per se but rather to the general issue of the
Tribunal’s legality.
60 See Karadžić Trial Decision, para. 10; ICTY, Prosecutor v. Karadžić, Case No. IT-95-5/18-T, Decision on the
Accused’s Holbrooke Agreement Motion, 8 July 2009, para. 43; ICTY, Prosecutor v. Dragan Nikolić, Case No.
IT-94-2-AR72, Decision on Notice of Appeal, 9 January 2003, p. 2; see also Tolimir Appeal Decision, para. 13.
We note that the Trial Chamber did not specify in the Impugned Decision any provision in the Rules on which
it based its decision to address the Defence motions. However, in the Certification Decision, the Trial Chamber
referred to Rule 126(C) as the basis for certification, see Certification Decision, paras 5-6.
61 See Status Conference, p. 47.
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22. For these reasons, once it was seized with the motions under Rule 90 and
even after rejecting them under that Rule, the Trial Chamber was vested with the
authority to decide the motions challenging the legality of the Tribunal as “other
motions” under Rule 126 and to certify them for appeal. The appeals filed by counsel
for Messrs Badreddine and Oneissi are thus properly before the Appeals Chamber.
23. Counsel for Mr Ayyash did not seek certification, as required for an interlocutory
appeal of decisions under Rule 126. Consequently, his appeal is inadmissible. There
is no unfairness resulting from this. For one, counsel for Mr Ayyash took a conscious
choice not to seek certification from the Trial Chamber.62 While in their view the
appeal was based on Rule 90, they should have also considered that this position
might be rejected by the Appeals Chamber. Indeed, counsel for Mr Ayyash were
put on notice that the Prosecutor objected to the filing of the Defence appeals under
Rule 90 when the Defence sought an extension of time from the Appeals Chamber.63
In our decision on this request, we explicitly stated that it would be the Appeals
Chamber’s “task to determine whether that legal basis is correct or not, when we
receive the substantive arguments of counsel.”64 Subsequent to our decision, counsel
for Messrs Badreddine and Oneissi sought certification.65 Moreover, we note that Mr
Ayyash suffers no prejudice in this case. The essence of his counsel’s arguments was
also raised by the other two Appellants. If their appeals were successful, the effects
of that decision would also apply to him.66

62 See Appeals Hearing, p. 42.
63 See Prosecution Consolidated Response to the Badreddine Defence and Oneissi Defence Requests for Extensions
of Time and Page Limits for Filing Appeals to the Trial Chamber “Decision on the Defence Challenges to the
Jurisdiction and Legality of the Tribunal”, 2 August 2012, para. 5.
64 Decision on Defence Requests for Extension of Word and Time Limits, 6 August 2012, para. 12.
65 See STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/TC, Requête de la Défense de M. Badreddine aux
fins de certification de l’appel de la « Decision on the Defence Challenges to the Jurisdiction and Legality of the
Tribunal », 8 August 2012, para. 2 (“Toutefois, à titre conservatoire et à toutes fins utiles, [la Défense] saisit par
la présente la Chambre de céans aux fins de certification d’appel au cas où la Chambre d’appel considérerait que
cet appel relèverait du régime de la certification”).
66 This was also the Prosecutor’s position in the Appeals Hearing, see Appeals Hearing, pp. 113-114.
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II.

Whether the Trial Chamber erred when it held that the Tribunal was
established by Security Council Resolution 1757

24. The Trial Chamber held that “Security Council Resolution 1757 is the sole
legal basis of establishing the Tribunal.”67 It determined that it was “not necessary to
examine any issues in the Defence motions alleging violations of Lebanese domestic
law (including its Constitution) going to the issue of the Tribunal’s foundation.”68
While counsel for Mr Badreddine “adhere[] to the conclusion of the [Trial] Chamber
according to which the Tribunal was established by way of the Resolution”,69 counsel
for Mr Oneissi challenge the Trial Chamber’s approach. They argue that “[a] Security
Council resolution intended to bring into force a treaty cannot achieve the intended
goal in that it lacks the requisite legal power.”70 In their submission, Security Council
Resolution 1757 could not effect this treaty unilaterally and in violation of Lebanese
sovereignty.71 The Prosecutor responds that the Trial Chamber did not err.72
25. It is undisputed that the Government of Lebanon and the United Nations initially
agreed to enter into negotiations for the purpose of establishing a Tribunal of an
international character.73 A draft agreement was subsequently negotiated and signed
by both parties but was not ratified by Lebanon. Yet, ratification is the pre-requisite
for the entry into force of agreements binding upon Lebanon. In this situation, the
Security Council passed Resolution 1757 on 30 May 2007. The Resolution stated:
The Security Council, [...]

67 Impugned Decision, para. 46;
68 Id. at para. 50.
69 Badreddine Appeal, para. 66.
70 Oneissi Appeal, para. 46; see also para. 45.
71 Oneissi Appeal, paras 43-45.
72 Prosecutor’s Consolidated Response, paras 32-38.
73 See S/RES/1644 (2005) (acknowledging the request of the Lebanese Government for the establishment of a
tribunal of an international character and requesting “the Secretary-General to help the Lebanese Government
identify the nature and scope of the international assistance needed in this regard”); see also S/RES/1664
(2006) (requesting the Secretary-General to “negotiate an agreement with the Lebanese Government aimed
at establishing a tribunal of international character […]”); see also Report of the Secretary-General on the
Establishment of a Special Tribunal for Lebanon, S/2006/893 (2006), paras 2-5.
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1. Decides, acting under Chapter VII of the Charter of the United Nations,
that:
a. The provisions of the annexed document [the draft agreement], including
its attachment [the Statute of the Tribunal], on the establishment of a Special
Tribunal for Lebanon shall enter into force on 10 June 2007, unless the
Government of Lebanon has provided notification under Article 19(1) of the
annexed document before that date [...]

26. Lebanon was thus given the opportunity to ratify the draft agreement. As an
alternative, the Security Council would establish the Tribunal without the explicit
consent of Lebanon. Given that Lebanon did not ratify the draft agreement, its
provisions entered into force by virtue of the Security Council’s powers under Chapter
VII of the United Nations Charter. The Trial Chamber was correct in pointing out
this difference and determining that the provisions’ binding effect “derives from
their incorporation in the Chapter VII resolution” as opposed to the entering into
force of an agreement between Lebanon and the United Nations.74
27. Counsel maintain that the Tribunal was established by an “agreement” that
was adopted with the coercive power of the Security Council. In other words, they
suggest that the Security Council unilaterally “enacted” the draft agreement.75 This
assertion lacks any factual or legal basis. Resolution 1757 is carefully worded. It
does not make reference to the entering into force of the “agreement” but rather
refers only to the provisions of the “annexed document” and its “attachment.” There
is no indication that the Security Council considered replacing Lebanon’s consent
to the draft agreement by implementing it unilaterally as an agreement,76 rather than
exercising its powers under Chapter VII.
28. Such an approach—where the Security Council decided to effect the provisions
of an agreement as opposed to the agreement itself—is not unprecedented. In its
74 Impugned Decision, para. 48; see also para. 49.
75 Oneissi Appeal, paras 43-44.
76 We need not decide whether the Security Council in fact possesses such powers. However, we note that under
the relevant international legal instruments, including the Vienna Convention on the Law of Treaties (23 May
1969, 1155 U.N.T.S 331), the proper conclusion of an agreement requires the consent of both parties (see
specifically Arts 2, 11).
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Resolution 687 (1991) regarding the conflict between Iraq and Kuwait, the Security
Council brought into force the provisions of a non-binding minute, agreed to by
the parties, but not ratified by Iraq according to the procedure in place at the time,
relating to the borders between them. The Security Council did not transform the nonbinding minute into a binding contractual instrument, but simply imposed binding
legal consequences extracted from its substance under its Chapter VII powers.77 This
has also been the case in several other instances,78 and in particular with respect to
terrorism.79
29. It is also irrelevant that the term “agreement” was maintained in the Annex to
Resolution 1757. This is merely a consequence of the two alternatives offered by the
Resolution, one being the ratification of the Annex as an agreement by Lebanon, the
77 See S/RES/687(1991):
Noting that Iraq and Kuwait, as independent sovereign States, signed at Baghdad on 4 October 1963 “Agreed
Minutes Between the State of Kuwait and the Republic of Iraq Regarding the Restoration of Friendly Relations,
Recognition and Related Matters”, thereby recognizing formally the boundary between Iraq and Kuwait and
the allocation of islands, which were registered with the United Nations in accordance with Article 102 of the
Charter of the United Nations and in which Iraq recognized the independence and complete sovereignty of the
State of Kuwait within its borders as specified and accepted in the letter of the Prime Minister of Iraq dated 21
July 1932, and as accepted by the Ruler of Kuwait in his letter dated 10 August 1932,
[…]
2. Demands that Iraq and Kuwait respect the inviolability of the international boundary and the allocation of
islands set out in the “Agreed Minutes Between the State of Kuwait and the Republic of Iraq Regarding the
Restoration of Friendly Relations, Recognition and Related Matters”, signed by them in the exercise of their
sovereignty at Baghdad on 4 October 1963 and registered with the United Nations and published by the United
Nations in document 7063, United Nations, Treaty Series, 1964;
3. Calls upon the Secretary-General to lend his assistance to make arrangements with Iraq and Kuwait to
demarcate the boundary between Iraq and Kuwait, drawing on appropriate material, including the map
transmitted by Security Council document S/22412 and to report back to the Security Council within one
month;
4. Decides to guarantee the inviolability of the above-mentioned international boundary and to take as
appropriate all necessary measures to that end in accordance with the Charter of the United Nations;
[…]
78 S/RES/1874 (2009) (incorporating into the text of the resolution various obligations of parties to the NonProliferation Treaty and imposing them on the Democratic People’s Republic of Korea, which had previously
withdrawn from that treaty); S/RES/1284 (1999) (modifying the content of an already existing treaty between
the United Nations and Iraq, unilaterally imposing new provisions upon Iraq); S/RES/748 (1992) (overruling a
treaty provision from the 1971 Montreal Convention for the Suppression of Unlawful Acts against the Safety of
Civil Aviation by requiring Libya to extradite certain individuals to the United States of America or the United
Kingdom).
79 See S/RES/1373(2001), imposing on all States, including those that had not ratified it, obligations stemming
from the text of the International Convention for the Suppression of the Financing of Terrorism (9 December
1999, 2178 U.N.T.S. 197); see also UN Doc. A/56/PV.17, 3 October 2001, at 6.
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other being the entering into force of the provisions of the Annex under Chapter VII
of the United Nations Charter. What is important is the content of Security Council
Resolution 1757, which intended to effect the provisions of the Annex, regardless of
minor terminological discrepancies.
30. We also add that the Security Council’s unilateral decision to establish the
Tribunal should not obscure the reality that Lebanon as a founding member of the
United Nations participated in the drafting of the United Nations Charter, and when
agreeing to it, gave its consent to be bound by Chapter VII decisions under Article
25.80 We also note, and as pointed out by the Trial Chamber, the Government of
Lebanon requested the Tribunal’s establishment, cooperates with it, and fulfils
obligations stemming from the Tribunal’s Statute as well as Resolution 1757.81
31. In summary, the Tribunal was not established by an international agreement
but by Resolution 1757, adopted by the Security Council pursuant to Chapter VII of
the United Nations Charter. We therefore reject the Defence arguments that the Trial
Chamber erred in this regard and consequently dismiss the remaining arguments
that the Trial Chamber erred in not considering alleged violations of the Lebanese
Constitution.82
III.

Whether the Trial Chamber erred when it held that it could not review
Security Council Resolution 1757

32. The Trial Chamber held that the Tribunal “is not vested with any power to
review the actions taken by the Security Council.”83 It consequently declined to
judicially review the “actions of the Security Council in passing Resolution 1757.”84
Counsel for the Appellants argue that the Trial Chamber committed an error in not

80 Art. 25 of the Charter provides that “[t]he Members of the United Nations agree to accept and carry out the
decisions of the Security Council in accordance with the present Charter”; see also LRV Observations, para. 10.
81 Impugned Decision, paras 7-10, 14.
82 Oneissi Appeal, para. 31.
83 Impugned Decision, para. 55.
84 Id. at para. 55.
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reviewing the Resolution.85 They claim that the Security Council’s resort to Chapter
VII measures constituted an abuse of power; that it was unjustified because there was
no threat to international peace and security; that the Tribunal’s establishment was an
inappropriate measure; that consequently, the Tribunal was established illegally; and
that the proceedings against the Appellants should be dismissed.86 The Prosecutor
responds that the Trial Chamber did not commit any error in this respect.87
33. The Security Council is a principal organ of the United Nations.88 All member
States of the United Nations “confer on the Security Council primary responsibility
for the maintenance of international peace and security.”89 When carrying out this
important function, “the Security Council shall act in accordance with the Purposes
and Principles of the United Nations.”90 Member States are duty bound to carry
out its decisions.91 Chapters VI, VII, VIII and XII set out the specific powers of the
Security Council. Relevant to counsel for the Appellants’ submissions are Articles
39 and 41 of the Charter:
Article 39
The Security Council shall determine the existence of any threat to the peace,
breach of the peace, or act of aggression and shall make recommendations, or
decide what measures shall be taken in accordance with Articles 41 and 42, to
maintain or restore international peace and security.
Article 41
The Security Council may decide what measures not involving the use of
armed force are to be employed to give effect to its decisions, and it may
call upon the Members of the United Nations to apply such measures. These
may include complete or partial interruption of economic relations and of rail,

85 Badreddine Appeal, paras 7-8, 45-76, 114; Oneissi Appeal, paras 14-30.
86 Badreddine Appeal, paras 77-114; Oneissi Appeal, paras 52, 59.
87 Prosecutor’s Consolidated Response, paras 39-64; see also LRV Observations, para. 4.
88 Art. 7(1) UN Charter.
89 Art. 24(1) UN Charter.
90 Art. 24(2) UN Charter.
91 Art. 25 UN Charter.
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sea, air, postal, telegraphic, radio, and other means of communication, and the
severance of diplomatic relations.

34. Security Council Resolution 1757, establishing the Tribunal, was taken
pursuant to these provisions. In particular, the Resolution reaffirmed the Security
Council’s finding—made in previous resolutions92—that “this terrorist act [the 14
February 2005 bombings killing former Lebanese Prime Minister Hariri and others]
and its implications constitute a threat to international peace and security.”93 The
Resolution explicitly states in its first operative paragraph that the Security Council
acted “under Chapter VII of the United Nations Charter.”94 The Resolution was
passed with the votes of ten members of the Security Council.95 Five members
abstained.96 No member voted against the Resolution.97
35. Counsel for the Appellants do not question that the Resolution met all the
formal requirements under the United Nations Charter. Rather, they asked the Trial
Chamber for a judicial review of the Resolution. As pointed out by the Trial Chamber,
“such review would entail reviewing and determining whether the Security Council,
as the Defence motions ask, validly assessed a threat to international peace and
security under Chapter VII of the United Nations Charter, and then, whether it acted
within its powers in creating the Tribunal.”98 We agree with the Trial Chamber, Judge
Baragwanath dissenting, that the Tribunal does not have the authority to make such
an assessment. For reasons that follow, the Security Council’s determination as to
the existence of a threat to international peace and security is not subject to judicial
review. The same applies to the Security Council’s decision regarding the measures
it employs once it has found that such threat exists.
92 S/RES/1636 (2005); S/RES/1644(2005).
93 S/RES/1757 (2007), p. 2.
94 S/RES/1757 (2007), p. 2.
95 Belgium, Congo, France, Ghana, Italy, Panama, Peru, Slovakia, United Kingdom of Great Britain and Northern
Ireland, United States of America, see UN Security Council Verbatim Record, UN Doc. S/PV.5685 (2007).
96 China, Indonesia, Qatar, Russian Federation, South Africa, see UN Security Council Verbatim Record, UN Doc.
S/PV.5685 (2007).
97 UN Security Council Verbatim Record ,UN Doc. S/PV.5685 (2007), pp. 5-6.
98 Impugned Decision, para. 54.
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A.

The lack of authority to review

36. The Trial Chamber correctly stated that “[t]he Statute of the Tribunal—
enacted by the Security Council—provides no explicit source of power authorising
the Tribunal to judicially review the actions of the Security Council and make either
a binding order or a declaration carrying legal weight in respect of its actions.”99
Similarly, the United Nations Charter is silent on the possibility of any review of the
Security Council’s determinations.
37. Under Chapter VII of the Charter, the Security Council has broad discretion
to characterize a particular situation as a threat to international peace and security.100
Yet, according to Article 24(2) of the United Nations Charter, in exercising its
powers the Security Council may act only “in accordance with the Purposes and
Principles of the United Nations”. Indeed, in its advisory opinion on the Condition
of Admission of a State to Membership in the United Nations, the International Court
of Justice (“ICJ”) has held that:
[t]he political character of an organ cannot release it from the observance of the
treaty provisions established by the Charter when they constitute limitations
on its powers or criteria for its judgment. To ascertain whether an organ has
freedom of choice for its decisions, reference must be made to the terms of its
constitution.101

38. The composition of the Security Council under the United Nations Charter
(five permanent members and ten non-permanent members, elected on the basis of
geographical representation, five of which are replaced each year) and its voting
regime (requiring at least nine votes for a decision as well as the absence of a veto by
any of the permanent members) ensure an inherent system of internal checks on the
Security Council’s exercise of its powers.102
99 Id. at para. 55.
100 See Nico Krisch, “Article 39”, in Bruno Simma et al. (eds), The Charter of the United Nations, A Commentary,
3rd ed. (Oxford University Press 2012) (“Charter of the United Nations”, and “Krisch, Article 39”, respectively),
margin number 4.
101 ICJ, Conditions of Admission of a State to the United Nations (Charter, Art. 4), Advisory Opinion, I.C.J. Reports
57 (1948), p. 64.
102 See Krisch, Article 39, margin number 6 with further references (noting that “SC members regularly debate the
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39. Beyond that notion of self-restraint, however, there is nothing in the Charter
that gives any of the other organs of the United Nations the power to review the
Security Council’s actions. Attempts to introduce such powers of review for the
ICJ—the principal judicial organ of the United Nations—at the time the United
Nations Charter was drafted were defeated.103 Indeed, the ICJ has categorically stated
that it “does not possess powers of judicial review or appeal in respect of decisions
taken by the United Nations organs concerned.”104 While the ICJ may pronounce
itself incidentally on the legality of Security Council decisions in the course of
proceedings before it,105 the extent of the Court’s power to do so and its practical
effects are unclear.106 In any event, this Tribunal’s authority as an independent
institution created by the Security Council outside of the United Nations system107
must necessarily be much more limited than that of the ICJ.

limits of the scope of action under Art. 39, thus indicating their conviction that the concepts carry some meaning
and are not completely indeterminate”).
103 See Anne Peters, “Article 24”, in Charter of the United Nations, margin number 5; see also Andreas
Zimmermann, “Article 27”, in Charter of the United Nations, margin number 155.
104 ICJ, Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa)
Notwithstanding Security Council Resolution 276 (1970), Advisory Opinion, I.C.J. Reports 16 (1971) (“Legal
Consequences Opinion”), para. 89.
105 Ibid.
106 See ICJ, Questions of Interpretation and Application of the 1971 Montreal Convention arising from the Aerial
Incident at Lockerbie (Libyan Arab Jamahiriya v. United Kingdom), Provisional Measures, Order of 14 April
1992, I.C.J. Reports 3 (1992) (“Lockerbie Order”), Dissenting Opinion of Judge Weeramantry, p. 66: “However,
once we enter the sphere of Chapter VII, the matter takes on a different complexion, for the determination under
Article 39 of the existence of any threat to the peace, breach of the peace or act of aggression, is one entirely
within the discretion of the Council. It would appear that the Council and no other is the judge of the existence
of the state of affairs which brings Chapter VI1 into operation. That decision is taken by the Security Council
in its own judgment and in the exercise of the full discretion given to it by Article 39. Once taken, the door is
opened to the various decisions the Council may make under that Chapter. Thus, any matter which is the subject
of a valid Security Council decision under Chapter VI1 does not appear, prima facie, to be one with which the
Court can properly deal.” See also ICJ, Application of the Convention on the Prevention and Punishment of the
Crime of Genocide, Provisional Measures, Order of 13 September 1993, I.C.J. Reports 325 (1993), Separate
Opinion of Judge Lauterpacht, para. 99.
107 The Tribunal is not part of the United Nations, as demonstrated by its operating mechanisms. For instance,
although following the United Nations common system in several areas of its work, the Tribunal is not funded
through the United Nations budget approved by its General Assembly. While created by a Security Council
Resolution, the Tribunal is not an organ of the United Nations. The Convention on Privileges and Immunities of
the United Nations (13 February 1946, 1 U.N.T.S. 15) does not apply per se to the Tribunal. Thus, the Tribunal
does not enjoy a status similar to that of the ICTY and ICTR. It is a separate subject of international law.
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40. The Defence has referred to case-law from other international and regional
courts that in their view support a power of this Tribunal to review the actions of
the Security Council in general, and Resolution 1757 in particular. However, with
one exception, none of the cited courts did in fact hold that they had the authority to
judicially review Security Council resolutions.108
41. In Tadić, the only exception, a majority of Judges of the Appeals Chamber of
the ICTY decided that it had the authority “to examine the plea against its jurisdiction
based on the invalidity of its establishment by the Security Council”109 and that it
was not barred from doing so “by the so-called ‘political’ or ‘non-justiciable’ nature
of the issues it raises”.110 We note that even though we may generally rely on the
persuasive jurisprudence of other international courts and tribunals, we are not
bound by it. In this particular case, we are not persuaded by the reasoning of the
ICTY Appeals Chamber. We note that the decision was taken by majority111 and
that it overturned a contrary decision of the Trial Chamber,112 indicating the starkly
different legal views on the issue even then. In particular, as pointed out by the
Prosecutor,113 the majority’s reliance on two cases from the ICJ does not withstand
closer scrutiny.
42. For one, as the ICTY Appeals Chamber itself stated, these cases addressed
questions of incidental jurisdiction.114 But the question of whether the Tribunal may
review—and potentially find invalid—a Security Council resolution is not merely
a question of “incidental jurisdiction”. Indeed, if the ultimate consequence of such
a finding would be to discontinue all proceedings at the Tribunal then this would
108 We need not address case-law advanced by the Defence that does not relate to judicial review of Security
Council resolutions. (See Badreddine Appeal, paras 35-36, 39; Oneissi Appeal, para. 25).
109 Tadić Appeal Decision, para. 22.
110 Id. at para. 25.
111 Tadić Appeal Decision, Dissenting Opinion of Judge Li, paras 2-4.
112 ICTY, Prosecutor v. Tadić, Case No. IT-94-1-T, Decision on the Defence Motion on Jurisdiction, 10 August
1995, para. 5 (holding that the ICTY was “not a constitutional court set up to scrutinise the actions of organs
of the United Nations” and did not have the authority to “investigate the legality of its creation by the Security
Council”.).
113 Prosecutor’s Consolidated Response, paras 48, 50-55.
114 Tadić Appeal Decision, paras 20-21.
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directly render nugatory the will of the Security Council as expressed in Security
Council Resolution 1757. As such, it would not be incidental at all—it would have
the effect of a binding legal order.
43. Second, both pronouncements of the ICJ relied on by the Tadić Appeals
Chamber were advisory opinions requested by the Security Council115 and the
General Assembly,116 respectively. As such, while certainly carrying great legal
authority, they did not have a binding effect on either United Nations organ.117 On
the contrary, the ICTY was not requested by the Security Council to examine either
the legality or the effects of the resolution establishing it. Had the ICTY Appeals
Chamber found that that resolution was indeed invalid, this would have resulted in
the discontinuation of all proceedings before the ICTY. As such, this decision would
have gone beyond the mere provision of advice and guidance.
44. In conclusion, we do not find the reasoning of the ICTY Appeals Chamber in
the Tadić case persuasive in this regard and decline to follow it. We also note that in
a later decision, the ICTY Appeals Chamber appears to have applied a more cautious
approach.118

115 Legal Consequences Opinion, para. 1.
116 ICJ, Effect of Awards of Compensation Made by the U.N. Administrative Tribunal, Advisory Opinion, I.C.J.
Reports 47 (1954), p. 48.
117 See ICJ, Applicability of Article VI, Section 22, of the Convention on the Privileges and Immunities of the United
Nations, Advisory Opinion, I.C.J. Reports 177 (1989), para. 31 (holding that “[t]he jurisdiction of the Court [...]
to give advisory opinions on legal questions, enables United Nations entities to seek guidance from the Court
in order to conduct their activities in accordance with law. These opinions are advisory, not binding”). See also
ICJ, Interpretation of Peace Treaties with Bulgaria, Hungary and Romania, Advisory Opinion, I.C.J. Reports
65 (1950), p. 71.
118 ICTY, Prosecutor v. Krajišnik, Case No. IT-00-39-AR73.2, Decision on Krajišnik’s Appeal Against the Trial
Chamber’s Decision Dismissing the Defense Motion for a Ruling that Judge Canivell is Unable to Continue
Sitting in the Case, 15 September 2006, paras 14-16 (stating that “[…] the Appellant appears not to be disputing
the procedural validity of the UN Security Council Resolution 1668/2006 [extending the mandate of a particular
Judge], but argues that it is not binding upon the Tribunal since the Statute has not been amended. The Appeals
Chamber recalls that the UN Security Council, acting under Chapter VII of the UN Charter as a legislator,
has adopted the Statute and established the Tribunal as an instrument for the exercise of its own principal
function of maintenance of peace and security […]. Without assuming competence to adjudicate on the validity
of a resolution passed by the Security Council, the Appeals Chamber considers that the UN Security Council
Resolution 1668/2006 was directed to administrative matters and did not interfere with the Tribunal’s judicial
function” [emphasis added].)
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45. None of the other decisions cited by the Defence stand for the proposition that
courts have the power to review the Security Council’s actions.
46. Contrary to the submissions by counsel for Mr Badreddine,119 the ICTR Trial
Chamber in Kanyabashi did not state that it had the power to review the Security
Council resolution establishing that Tribunal. Rather, it held that “the question of
whether or not the Security Council was justified in taking actions under Chapter VII
when it did, is a matter to be determined by the Security Council itself.”120 It explicitly
held that the question of whether a threat to international peace and security existed
“was a matter to be decided exclusively by the Security Council.”121 Moreover, in a
subsequent decision, another Trial Chamber of the ICTR held in Karemera that
[...] it does not have the authority to review or assess the legality of Security
Council decisions and, in particular, that of Security Council Resolution 955
[establishing the ICTR]. The Chamber further emphasises in this regard that
Article 39 of the Charter of the United Nations gives a discretionary power to
the Security Council in assessing the existence of a threat to the peace [...], and
in taking the measures it deems appropriate to maintain or restore international
peace and security.122

47. Likewise, in Kadi, the European Court of Justice did not review the legality
of a Security Council resolution. Rather, it assessed the validity of implementing
legislation on the European level. The court specified that the “review of lawfulness
[...] applies to the Community act intended to give effect to the international
agreement at issue, and not to the latter as such.”123 The court held the following:
With more particular regard to a Community act which, like the contested
regulation, is intended to give effect to a resolution adopted by the Security
Council under Chapter VII of the Charter of the United Nations, it is not,
119 Badreddine Appeal, paras 38, 46.
120 Kanyabashi Decision, para. 26.
121 Id. at para. 22.
122 ICTR, Prosecutor v. Karemera, Case No. ICTR-98-44-T, Decision on the Defence Motion, Pursuant to Rule 72
of Rules of Procedure and Evidence, Pertaining to, Inter Alia, Lack of Jurisdiction and Defects in the Form of
the Indictment, 25 April 2001, para. 25.
123 CJEU, Kadi et al. v. Council of the European Union et al., Case Nos C-402/05 P & C-415/05 P, Judgment,
3 September 2008 (“Kadi Judgment”), para. 286.
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therefore, for the Community judicature, under the exclusive jurisdiction
provided for by Article 220 EC, to review the lawfulness of such a resolution
adopted by an international body, even if that review were to be limited to
examination of the compatibility of that resolution with jus cogens.124

48. The European Court of Human Rights in the Nada case explicitly followed
the reasoning of Kadi when it limited its review to measures implementing a
Security Council resolution.125 With regard to certain allegations of violations of the
European Convention on Human Rights126 by Switzerland, it held that “there was
nothing in the Security Council resolutions to prevent the Swiss authorities from
introducing mechanisms to verify the measures taken at national level pursuant to
those resolutions.”127 In a concurring opinion, one Judge of the court pointed out
that the Security Council was required to act within the confines of the United
Nations Charter.128 Yet, he recognized that “Security Council resolutions as such fall
outside the Court’s direct supervision, the United Nations not being a party to the
Convention” and that it was only acts taken by States pursuant to these resolutions
that could be reviewed.129
49. Our own decision in El Sayed does not support an authority of this Tribunal
to review Security Council resolutions. As stated above,130 this decision must be
viewed in its narrow factual context. It did not touch on any authority of the Tribunal
to assess the legality of its own creation by reviewing the Security Council resolution
establishing it.131
50. Finally, we are of the view that this Tribunal is not comparable to national
administrative or constitutional courts that are vested with power to review decisions
124 Kadi Judgment, para. 287.
125 ECtHR, Nada v. Switzerland, App. No. 10593/08, Judgment, 12 September 2012 (“Nada Judgment”), para. 212.
126 Convention for the Protection of Human Rights and Fundamental Freedoms, 4 November 1950, 213 U.N.T.S.
222.
127 Nada Judgement, para. 212.
128 Nada Judgment, Separate Opinion of Judge Malinverni, para. 15.
129 Id. at para. 20.
130 See above, paras 16-17.
131 Ibid.
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of other organs of the State.132 Unlike those courts, the Tribunal is not endowed with
any legal guidelines with which to undertake such an exercise. Moreover, as a body
not integrated in the United Nations system,133 the Tribunal cannot pretend to possess
the power to supervise any of the organs of the United Nations in the discharge
of their mandate under the Charter. We do not therefore consider the decisions of
national courts in this respect to be relevant or helpful.
B.

The existence of a threat to international peace and security

51. Our finding that we lack the authority to review Security Council Resolution
1757 is also supported by the difficulty in establishing any meaningful standard of
such review. What the Defence effectively asks the Tribunal is to evaluate the Security
Council’s assessment that the attack of 14 February 2005 and its implications were a
threat to international peace and security. However, the United Nations Charter does
not specify any legal criteria that the Security Council had to take into account when
making this determination. Nor does the Charter define or spell out the prerequisites
of what precisely constitutes “peace”, “security” or the “threat to peace”. This appears
to be a deliberate choice in order to ensure that the Security Council enjoys a great
measure of freedom and flexibility when carrying out its responsibility to maintain
international peace and security.134 As such, any findings by the Security Council
are necessarily subjective in nature and influenced by a plethora of complex legal,
political, and other considerations. Furthermore, the Security Council is not required
to provide the specific reasons behind such calculations. Any outside attempt to
evaluate whether the Security Council made a “correct” decision would therefore
132 See also Lockerbie Order, Dissenting Opinion of Judge Weeramantry, p. 55: “However, unlike in many domestic
systems where the judicial arm may sit in review over the actions of the executive am, subjecting those acts to
the test of legality under the Constitution, in the United Nations system the International Court of Justice is not
vested with the review or appellate jurisdiction often given to the highest courts within a domestic framework.
[…] An important difference must also be noted between the division of powers in municipal systems and
the distribution of powers between the principal organs of the United Nations, for there is not among the
United Nations organizations the same strict principle of separation of powers one sometimes finds in municipal
systems. […] Nor is there a hierarchical arrangement of the organs of the United Nations [...] and each principal
organ is par inter pares.”
133 See fn. 107 above.
134 See Krisch, Article 39, margin number 2 (stating that “[t]he SC was to enjoy great freedom in its decision on the
existence of a threat to the peace, a breach of the peace, or an act of aggression”); see also margin number 4.
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amount to mere speculation. It would be impossible to verify the facts on which the
Security Council based its decision, how it weighed those facts, and whether it did
so properly.135
C.

The nature of the measures taken by the Security Council

52. Likewise, once the Security Council has established the existence of a threat
to international peace and security under Article 39 of the United Nations Charter,
it retains the sole and exclusive prerogative to determine which measures under
Articles 41 and 42 of the Charter are required to maintain or to restore international
peace and security. While the establishment of criminal tribunals is not included
in the list of measures open to the Security Council under Article 41, this list is by
no means exhaustive (“may include”).136 Indeed, the Security Council has resorted
to such a measure on two previous occasions.137 This is not an issue of “customary
development” of the Charter as counsel for Mr Badreddine asserts.138 Rather, it is a
matter of applying the Charter’s provisions, which provide the Security Council with
broad discretion as to which measures appropriately “give effect to its decisions.”139
What is important is that this decision is essentially political in nature, and as such
not amenable to judicial review.
D.

Conclusion

53. We conclude, Judge Baragwanath dissenting, that the Trial Chamber was
correct in holding that the Tribunal does not possess the authority to judicially review
the Security Council’s actions when creating the Tribunal, in particular Security

135 See also Kanyabashi Decision, para. 20 (holding that “the Security Council has a wide margin of discretion in
deciding when and where there exists a threat to international peace and security. By their very nature however,
such discretionary assessments are not justiciable since they involve the consideration of a number of social,
political and circumstantial factors which cannot be weighed and balanced objectively by this Trial Chamber”).
136 See above para. 33, see also Nico Krisch, “Article 41”, in Charter of the United Nations, margin number 12.
137 S/RES/827 (1993) (establishing the ICTY); S/RES/955 (1994) (establishing the ICTR).
138 Badreddine Appeal, para. 65.
139 Art. 41 UN Charter.
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Council Resolution 1757. We thus reject all Defence arguments in this regard,
including related arguments going to the contents of that Resolution.
54. In this context, we note that despite its finding that it could not review
Security Council Resolution 1757, the Trial Chamber nonetheless proceeded to
address Defence arguments challenging the legality of the Tribunal’s establishment.
This was an error. However, neither the Appellants nor the Prosecutor appealed
this particular point. Moreover, the Trial Chamber’s error does not invalidate the
Impugned Decision because the Trial Chamber dismissed the Appellants’ motions
in their entirety. Therefore, there is no reason for the Appeals Chamber to intervene.
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DISPOSITION
FOR THESE REASONS;
THE APPEALS CHAMBER;
FINDS admissible the appeals filed by counsel for Mr Badreddine and Mr Oneissi;
FINDS inadmissible, Judges Baragwanath and Riachy dissenting, the appeal filed by
counsel for Mr Ayyash;
UNANIMOUSLY DISMISSES the appeals.
Judge Baragwanath appends a Separate and Partially Dissenting Opinion.
Judge Riachy appends a Separate and Partially Dissenting Opinion.
Done in Arabic, English and French, the English version being authoritative.
Dated 24 October 2012,
Leidschendam, the Netherlands

Judge David Baragwanath
Presiding
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SEPARATE AND PARTIALLY DISSENTING OPINION OF
JUDGE BARAGWANATH
I.

Introduction

1.
I agree that the Defence challenges to the legality of the Special Tribunal for
Lebanon must fail. Because my reasons differ, I write separately. Our difference is
the latest stage of the long-standing debate whether a Security Council decision is
subject to judicial review.1
2.
The Security Council is, rightly and necessarily, the holder of great power.
But that power is limited in law by the Charter of the United Nations which
conferred it. The Judges of this Tribunal have been appointed ultimately under the
same Charter and are directed both to apply the highest standards of international
criminal justice2 and to be independent in the performance of their functions.3 A
court which exercises criminal jurisdiction must consider and determine all arguable
defences: here the argument that the decision of the United Nations Security Council
to establish it by Resolution 1757 of 30 May 2007 fell outside the limits of its legal
authority. Such defence is, in my opinion, a legal issue which we must decide.
3.
Messrs Ayyash, Badreddine, Oneissi and Sabra are charged with crimes over
which the Prosecutor claims the Tribunal has jurisdiction under Article 1 of the
Statute appended to the Resolution. The primary issues on appeal are whether this
Tribunal has power to review the decision of the Security Council to establish it by
Resolution 1757; and if so what are the consequences. Three accused have appealed
the Trial Chamber’s decision. Mr Sabra did not seek to appeal. A further issue is
whether procedurally Mr Ayyash has brought a valid appeal; I am satisfied that he
has.

1

Compare the various approaches in ICTY, Prosecutor v. Tadić, Case No. IT-94-1-AR72, Decision on the
Defence Motion for Interlocutory Appeal on Jurisdiction, 2 October 1995 (“Tadić Jurisdiction Decision”).

2

Art 28(2) STLSt.

3

Article 9(1) STLSt.
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4.
In support of their arguments, counsel for Messrs Ayyash, Badreddine and
Oneissi advance two reasons. The first is that, within the context of the attack of 14
February 2005, the practice of the Security Council did not justify a decision that
the conditions for triggering Articles 39 and 41 were satisfied.4 The second is that
the Resolution entailed abuse of power by the Security Council, which being unable
to reach an agreement conforming with the Constitution of Lebanon, imposed the
Resolution for reasons unrelated to the proper purposes of Chapter VII to get over
that obstacle.5 It follows, they argue, that the Special Tribunal for Lebanon was not
lawfully established and so has no authority over them. Therefore their appeals from
the decision of the Trial Chamber, dismissing motions challenging the jurisdiction
of the Tribunal, should be allowed and the Tribunal’s activities, including all
proceedings against the accused, should be brought to an end.
5.
The Prosecutor contends that the Tribunal has no authority to review such
decisions of the Security Council and that, in any event, the context justified the
Council’s decision. So the appeals should fail.
6.
The Legal Representatives for Victims contend that the Tribunal has and
should exercise authority to review Resolution 1757 and support the Prosecutor’s
argument that the context justified the Council’s decision.
7.
I conclude that the Tribunal does have, and this Chamber should exercise,
authority to consider the legality of UN Security Council Resolution 1757, but that
that the Appellants have not made out their challenges.
II.

Right to Appeal

8.
Counsel for the Appellants argued that their appeals are based on Rule 90(B)
(i) of the Rules and may be brought as of right. Out of caution, counsel for Messrs
Oneissi and Badreddine also secured certificates from the Trial Chamber pursuant
to Rule 126(C) authorizing appeal. The Prosecutor, who consented to the issue

4

Appeals Hearing, p. 164.

5

Appeals Hearing, p. 170.
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of certification, accepts that we are seized of the appeals by Messrs Oneissi and
Badreddine.
9.
However the Prosecutor argues that Rule 90(B)(i) on which Mr Ayyash relied
has no application because of the very precise and narrow wording of subparagraph
(E) and so Mr Ayyash has no right of appeal. Since Mr Ayyash and also Mr Sabra
may take advantage of any decision on the appeals by Messrs Oneissi and Badreddine
that the Tribunal was never validly established, it might be thought unnecessary to
deal with the Prosecutor’s present argument. But the importance of the case is such
that Mr Ayyash is entitled to know where he stands.
10. I conclude that he may appeal as of right, essentially on an application of the
following principles:
(1) no-one may be tried except by a tribunal established by law;
(2) the Appellants claim the Tribunal was not validly established;
(3) the substantive right under (1) must import a procedural right to have their
claim under (2) determined.
11.

Rule 90 reads:

(A) Preliminary motions, being motions which:
1. challenge jurisdiction;
2. allege defects in the form of the indictment;
3. seek the severance of counts joined in one indictment under Rule 70 or
seek separate trials under Rule 141; or
4. raise objections based on the refusal of a request for assignment of
counsel made under Rule 59(A)
shall be in writing and shall be brought not later than thirty days after
disclosure by the Prosecutor to the Defence of all material and statements
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referred to in Rule 110(A) (i). Such motions shall be disposed of by the
Trial Chamber or, in the case under (iv), by the Pre-Trial Judge.
(B) Decisions on preliminary motions are without interlocutory appeal save:
1. in the case of motions challenging jurisdiction;
2. in other cases where certification has been granted upon the basis that
the decision involves an issue that would significantly affect the fair and
expeditious conduct of the proceedings or the outcome of the trial, and for
which an immediate resolution by the Appeals Chamber may materially
advance the proceedings.
[…]
(E) For the purpose of paragraphs (A) (i) and (B) (i), a motion challenging
jurisdiction refers exclusively to a motion that challenges an indictment
on the ground that it does not relate to the subject-matter, temporal or
territorial jurisdiction of the Tribunal, including that it does not relate
to the Hariri Attack or an attack of a similar nature and gravity that is
connected to it in accordance with the principles of criminal justice.
12. There is awkwardness in applying Rule 90. The defence motions do not fall
within the literal language of paragraph (E).
13. There is also a textual difficulty with the second rule permitting appeal prior
to conclusion of the case.6 Rule 126 provides:
(A) This Rule applies to all motions other than preliminary motions, motions
relating to release, and others for which an appeal lies as of right according
to these Rules.
(B) After a case is assigned to the Trial Chamber, either Party may apply by
motion for appropriate ruling or relief. Such a motion shall be oral unless
decided otherwise by the Trial Chamber.
6

At which stage appeal is permitted by Article 26 of the Statute, echoed by Rule 176.
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(C) Decisions on all motions under this rule are without interlocutory appeal
save with certification, if the decision involves an issue that would
significantly affect the fair and expeditious conduct of the proceedings
or the outcome of the trial, and for which an immediate resolution by the
Appeals Chamber may materially advance the proceedings.
This case has not yet been assigned to the Trial Chamber in the sense of Rule 95(B)
which states: “[a]s soon as the Trial Chamber has received the file pursuant to
paragraph (A), it shall be seized of the case.” So, on a narrow literal reading, it can
be argued there is no right of appeal under Rule 126 either. I am attracted to the
argument that any lawful decision of the Trial Chamber should be appealable with a
certificate, which would justify Messrs Badreddine and Oneissi’s appeals here under
Rule 126.7 I do not however agree with my brethren that what they hold to be an
invalid motion under Rule 90 can act as a springboard for the application of Rule
126: an invalid motion should simply be dismissed.
14. But as was held in our decision of 16 February 2011,8 interpretation is not
confined to the literal language of any text;9 indeed in the present case it must also
consider the very validity of the Statute and Rules in question. If the appellants
are correct in their submission that the Security Council lacked authority to pass
Resolution 1757, both it and the Statute to which it refers lack validity. Fundamental
illegality would be destructive of, in this case, everything from and including the
Resolution and its accompanying Statute, down to the Rules which rely upon it: all
of these, including Rules 90 and 126, would be invalid.
A.

Inherent power

15. The Rules were purportedly made under Article 28 of the Statute. This Article
contains a statement of Security Council policy that there must be both “fair and
7

That would entail reading “[a]fter a case is assigned to the Trial Chamber” as including “whenever the Trial
Chamber has jurisdiction to deal with an issue.”

8

STL, Prosecutor v. Ayyash et al., Case No. STL-11-01, Interlocutory Decision on the Applicable Law: Terrorism,
Conspiracy, Homicide, Perpetration, Cumulative Charging, 16 February 2011 (“Interlocutory Decision on the
Applicable Law”).

9

Interlocutory Decision on the Applicable Law, paras 19-32.
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expeditious trial” and compliance with “the highest standards of international
criminal procedure”. If the Resolution is ultra vires the United Nations Charter, it
would be wholly unfair to keep the accused subject to constraints of a nonexistent
STL jurisdiction; and to wait until the end of the trial to pronounce on this matter. It
would not be expeditious; nor would the highest standards of international criminal
procedure be complied with.
16. The courts will infer power to avoid fundamental injustice. So in R v Bow St
Magistrate ex p Pinochet (No 2), following a House of Lords decision which had
been tainted by the appearance of judicial bias, Lord Browne-Wilkinson stated:
In principle it must be that your Lordships, as the ultimate court of appeal, have
power to correct any injustice caused by an earlier order of this House. There is
no relevant statutory limitation on the jurisdiction of the House in this regard
and therefore its inherent jurisdiction remains unfettered.10

17. That technique was applied in the El Sayed case.11 There, to avoid fundamental
injustice, an appeal right was granted where none at all had been provided by the
Rules. For reasons comparable to those given in that case, this Chamber must
construe the appeal rights actually conferred as imputing entitlement of the accused
to challenge the Trial Chamber decision on the ground asserted by appeal to this
Chamber, to which at least de facto authority must be attributed until there is a
decision to the contrary.12 It would be sensible for this Chamber to regulate such
appeal by analogy with the Rules whose status is in issue. But the analogy should not
be so close as to deprive the appellants of their ability to appeal.
18. I respectfully disagree with the argument that what is, on the Defence argument,
an ultra vires rule can stand in the way of either a motion to the Trial Chamber or an
appeal on the fundamental ground that the Tribunal was never validly created.
10 R v Bow St Magistrate ex p Pinochet (No 2) [2000] 1 AC 119 (HL).
11 STL, In the Matter of El Sayed, Case No. CH/AC/2011/01, Decision on Appeal of Pre-Trial Judge’s Order
regarding Jurisdiction and Standing, 10 November 2010; STL, In the Matter of El Sayed, Case No. CH/
AC/2011/01, Decision on Partial Appeal by Mr. El Sayed of Pre-Trial Judge’s Decision of 12 May 2011, 19 July
2011.
12 New Zealand, Court of Appeal, In re Aldridge (1893) 15 N.Z.L.R. 361; see UK, House of Lords, Boddington v
British Transport Police [1999] 2 AC 143.
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B.

Interpretation of the Rules

19. If, on the other hand, the Rules are to be treated as intra vires the Charter,
perhaps on the pragmatic basis that they should be treated as valid until the opposite
is demonstrated, the general principle in favorem libertatis, applied in our decision of
16 February 2011, tells against such narrow interpretation of the Rules as to withhold
a right of appeal against a fundamentally erroneous claim to jurisdiction.
20. Rule 90 grants: (i) appeal as of right in the case of fundamental challenges
to jurisdiction (Rule 90(A)(i)), which go to the very legality of the Tribunal’s
establishment (Rule 90(B)(i)); and (ii) appeal with certificate in motions alleging
defects in the form of the indictment, as to severance and representation (Rule 90(A)
(ii), (iii) and (iv)) if the issue would significantly affect the fair and expeditious
conduct of the proceedings or the outcome of the trial and for which an immediate
resolution by the Appeals Chamber may materially advance the proceedings (Rule
90(B)(ii)). Rule 126 allows appeal against an interlocutory decision of the Trial
Chamber on any other matter upon certification to the same standard.
21. There is therefore a clear difference in hierarchy between Rules 90(A)(i)
and other grounds of Rules 90 and 126. While it may be both just and expeditious
to certify for interlocutory appeal on grounds alleging defects in the form of the
indictment, as to severance and representation and also grounds certified as within
Rule 126, Rule 90(A)(i), and on appeal Rule 90(B)(i), deal with cases where the
Tribunal should not be sitting at all and so the appeal is of right, without need for
certification.
22. Read together against the background of the principles stated at paragraph
10 above, Article 28 and Rule 90(E) must allow access to the Appeals Chamber
where there is a decision of the Trial Chamber which goes to a challenge even more
fundamental than that of jurisdiction as defined under Rule 90(E) – that the Security
Council has no power to make the Resolution and so the Tribunal has no legal right
to exist and claim authority over the accused.
23. The Rules draw extensively on the rules of other Tribunals, and Rule 90(E) is
expressed in very narrow terms in order to avoid appeals as of right save in the case
313

Legality and Jurisdiction AC (Separate and partially dissenting opinion of Judge Baragwanath)

of fundamental absence of jurisdiction.13 What the authors of the Rules cannot have
had in mind was the circumstance that they were beating the air: lacking authority to
make any rules at all, because the Statute on which they relied was invalid.
24. Since the Statute requires that rules be made “with a view to ensuring a fair
and expeditious trial,” Rules 90 and 126 cannot be interpreted as having the opposite
effect. On the contrary, Rule 3 requires:
(A) The Rules shall be interpreted in a manner consonant with the spirit of the
Statute and, in order of precedence, (i) the principles of interpretation laid
down in customary international law as codified in Articles 31, 32 and 33
of the Vienna Convention on the Law of Treaties (1969), (ii) international
standards on human rights (iii) the general principles of international
criminal law and procedure, and, as appropriate, (iv) the Lebanese Code of
Criminal Procedure.
(B) Any ambiguity that has not been resolved in the manner provided for in
paragraph (A) shall be resolved by the adoption of such interpretation as is
considered to be the most favourable to any relevant suspect or accused in
the circumstance then under consideration.
25. Subparagraph (A), invoking the “spirit of the Statute”, which requires fairness
and expedition, makes a literal interpretation of Rule 90 impossible: its acceptance
would entail impermissible unfairness and delay. It follows that there is evident
ambiguity. Since the words cannot mean what they apparently say, what do they
mean? That engages Rule 3(B) and the principle that the accused is entitled to
whatever available interpretation is most favourable to him. An obvious method of
interpretation is to infer the right to avoid injustice already mentioned, which is
employed by courts where no other means of recourse exist.
26. It follows that Rule 90(E) must be construed so as to include the further ground
of appeal as of right: that it raises the even more fundamental ground of challenge,
that the Tribunal was never validly established.
13 For the distinction between major and minor classes of “jurisdiction”, see UK House of Lords, Anisminic Ltd v.
Foreign Compensation Commission [1969] 2 AC 147 (HL).
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27. I do not, with respect, agree with the approach that Rule 126, even if available,
provides a sufficient answer. That Rule, like Rule 90(B)(ii), requires a certificate
rather than permitting appeal as of right. The ground that the Resolution creating the
Tribunal is wholly invalid is so fundamental that appeal must be as of right, not by
leave.
28. In summary, the reasons for appeal as of right given in Rule 90(E) are of even
stronger force in the present case. Since, if the appellants are correct, Rules 90 and
126 are based on an invalid Statute under an invalid Resolution, the verbal limitations
of Rule 90(E) cannot be permitted to deprive the appellants of their absolute right to
justice: to have the final Chamber of the Tribunal hear their argument to that effect.
29. I therefore take into account, in what follows, the submissions made in writing
and orally by counsel appointed to represent Mr Ayyash.
III.

Whether the Tribunal was established by agreement or by UN Security
Council Resolution

30.

I concur with the reasoning in Section II of the Majority Decision.

IV.

The Authority of the Security Council

31. Since the Tribunal could be established by a valid Security Council resolution,
the next question is—as Appellants’ counsel contend—should the Tribunal proceed
to consider whether Resolution 1757 validly created the Tribunal? To answer that
important question requires that the Resolution be examined within its context.
32. The Security Council is the executive mind and arm of the United Nations,
given immense authority to respond urgently on behalf of the world community
through measures which may include military force. It has a major, but by no
means exclusively, political role which is, however, to be performed in accordance

315

Legality and Jurisdiction AC (Separate and partially dissenting opinion of Judge Baragwanath)

with the law;14 it possesses elements of executive and legislative authority;15 its
decisions must often be made on the basis of confidential information; it even has
unique capacity, in the interests of international peace and justice, to override the
autonomous authority of states within their domestic jurisdiction, which forms the
basis of the principle of sovereignty of all United Nations members recognized
by the Charter.16 Moreover in the event of a conflict between the obligations of
Members of the United Nations under that Charter and their obligations under any
other international agreement, their obligations under the Charter shall prevail.17
33. Specifically, to ensure prompt and effective action by the United Nations, its
Members have conferred on the Council primary responsibility for the maintenance
of international peace and security and have agreed that in carrying out its duties
under this responsibility the Security Council acts on their behalf.18 They also agreed
to accept and carry out the decisions of the Security Council under the Charter.19
34. The breadth of the powers conferred is made plain both in Chapter VI, dealing
with “Pacific Settlement of Disputes”, and more obviously in Chapter VII headed
“Action with respect to Threats to the Peace, Breaches of the Peace, and Acts of
Aggression.” Of particular relevance are Articles 39, 41 and 42:
Article 39
The Security Council shall determine the existence of any threat to the peace,
breach of the peace, or act of aggression and shall make recommendations, or
decide what measures shall be taken in accordance with Articles 41 and 42, to
maintain or restore international peace and security. […]

14 See Sir Michael Wood, The UN Security Council and International Law, Hersch Lauterpacht Memorial Lecture,
7 November 2006, p. 7, para. 21: “The Security Council is often referred to as a political organ. That expression
is presumably used to distinguish it from “legal” organs, or perhaps technical and administrative organs. But
the term “political organ” may carry the unfortunate implication that the Council need pay little attention to the
law.”
15 Id. para. 23.
16 Art. 2(1) and (7) UN Charter.
17 Art. 103 UN Charter.
18 Art. 24(1) UN Charter.
19 Art. 25 UN Charter.
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Article 41
The Security Council may decide what measures not involving the use of
armed force are to be employed to give effect to its decisions, and it may
call upon the Members of the United Nations to apply such measures. These
may include complete or partial interruption of economic relations and of rail,
sea, air, postal, telegraphic, radio, and other means of communication, and the
severance of diplomatic relations.
Article 42
Should the Security Council consider that measures provided for in Article
41 would be inadequate or have proved to be inadequate, it may take such
action by air, sea, or land forces as may be necessary to maintain or restore
international peace and security. Such action may include demonstrations,
blockade, and other operations by air, sea, or land forces of Members of the
United Nations.

35. Even so, the power of the Security Council is not without limits. That is made
plain by Article 24(2):
In discharging these duties the Security Council shall act in accordance
with the Purposes and Principles of the United Nations. The specific powers
granted to the Security Council for the discharge of these duties are laid down
in Chapters VI, VII, VIII, and XII.20

36. It must follow, as the Study Group of the International Law Commission has
accepted, that the Security Council lacks plenary authority, which means that its
resolutions may be ultra vires the Charter.21
37. It is indisputable that the broad terms in which the Purposes are stated further
evidence the intention of the authors of the Charter to give the Security Council, with

20 Emphasis added.
21 This report is cited by the Grand Chamber of the European Court of Human Rights in Case of Al-Jedda v The
United Kingdom (2011), 53 ECtHR 23, para. 57.

317

Legality and Jurisdiction AC (Separate and partially dissenting opinion of Judge Baragwanath)

its major responsibility to perform them, very wide scope indeed.22 The Principles
stated specifically in Article 2 are also expressed broadly.23
38. Of particular note is that the sovereign equality of all United Nations member
states (Principle 1), and their exclusive authority over matters essentially within their
domestic jurisdiction (first clause of Principle 7), does not prejudice the application
of enforcement measures under Chapter VII (second clause of Principle 7). It follows
that, unless the conditions for activating Chapter VII action are satisfied, the Security
Council may not intrude into the affairs of a member State.

22 Article 1 of the Charter provides:
The Purposes of the United Nations are:
1. To maintain international peace and security, and to that end: to take effective collective measures for
the prevention and removal of threats to the peace, and for the suppression of acts of aggression or other
breaches of the peace, and to bring about by peaceful means, and in conformity with the principles of justice
and international law, adjustment or settlement of international disputes or situations which might lead to a
breach of the peace;
2. To develop friendly relations among nations based on respect for the principle of equal rights and selfdetermination of peoples, and to take other appropriate measures to strengthen universal peace;
3. To achieve international cooperation in solving international problems of an economic, social, cultural, or
humanitarian character, and in promoting and encouraging respect for human rights and for fundamental
freedoms for all without distinction as to race, sex, language, or religion; and
4. To be a centre for harmonizing the actions of nations in the attainment of these common ends.
23 Article 2 provides:
The Organization and its Members, in pursuit of the Purposes stated in Article 1, shall act in accordance with
the following Principles.
1. The Organization is based on the principle of the sovereign equality of all its Members.
2. All Members, in order to ensure to all of them the rights and benefits resulting from membership, shall fulfil
in good faith the obligations assumed by them in accordance with the present Charter.
3. All Members shall settle their international disputes by peaceful means in such a manner that international
peace and security, and justice, are not endangered.
4. All Members shall refrain in their international relations from the threat or use of force against the territorial
integrity or political independence of any state, or in any other manner inconsistent with the Purposes of the
United Nations.
5. All Members shall give the United Nations every assistance in any action it takes in accordance with the
present Charter, and shall refrain from giving assistance to any state against which the United Nations is
taking preventive or enforcement action.
6. The Organization shall ensure that states which are not Members of the United Nations act in accordance
with these Principles so far as may be necessary for the maintenance of international peace and security.
7. Nothing contained in the present Charter shall authorize the United Nations to intervene in matters which
are essentially within the domestic jurisdiction of any state or shall require the Members to submit such
matters to settlement under the present Charter; but this principle shall not prejudice the application of
enforcement measures under Chapter VII.
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39. But the claim of the Appellants is, in essence, that when creating the Special
Tribunal for Lebanon the Security Council has performed such intrusion without
lawful justification. Has this Tribunal authority to consider that contention?
V.

The competing principles
A.

Recognition of the status of the Security Council

40. The uniquely high status of the Security Council, given by each United Nations
Member when ratifying the UN Charter in partial derogation of its own sovereignty,
and the fact that the Security Council has primary responsibility for the maintenance
of international peace and security, coupled in particular with its expansive powers
under Chapter VII, has led much responsible opinion to the conclusion that its
conduct is beyond the scope of any judicial review. To a large degree the need for
judicial abstinence is overwhelming. The question is whether the rule of law requires
any, and if so what, scope for some limited review.
41. Courts have long recognised that their role cannot extend to a second-guessing
of the decisions of political decision-makers. Politicians at the national level have
the legitimacy of the ballot box which is coupled with vulnerability to loss of
office at the next election. They have access to the best advice and the opportunity
for consultation and debate. They derive from a wide range of backgrounds and
disciplines.
42. As my colleagues emphasise, at the international level these advantages
are even more pronounced. The fifteen members of the Security Council have
the support both of their own officials and of their governments. No court could
or would claim to possess the combined resources of the political decision-makers
who consider whether the Security Council should utilise its Chapter VII powers.24
24 It is notable that even at the domestic level courts have been reluctant to engage with the kinds of decision the
Security Council is called upon to make under Chapter VII, which include the use of military force. For example,
in UK, House of Lords, Chandler v Director of Public Prosecutions (UK, [1964] AC 763 the appellants had
been refused permission to cross-examine government officials in support of a claim that their trespass on
Ministry of Defence land to protest against nuclear weapons was justified. Dismissing the appeal Lord Radcliffe
stated at 798-9:
The disposition and equipment of the forces and the facilities afforded to allied forces for defence purposes
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Any Security Council Resolution under Chapter VII requires not only the support
of nine members, but the absence of veto from one of the permanent members. Any
complaint of error may be raised within the Security Council, within the General
Assembly, and indeed by any affected person, whose voice may be made audible
by the international media. While not exclusively political, the Security Council has
both a major political function and powers expressed both subjectively and in very
broad terms, dealing with the hotly disputed topics of the existence of threat to peace
and measures to restore it. As noted before, the Security Council is the delegate of all
member States. Since the International Court of Justice has no general authority to
review acts of the Security Council, why should a temporary ad hoc Tribunal claim
authority to examine the legality of one of them?
43. Such powerful considerations no doubt underlie the dissenting opinion of
Judge Weeramantry in the Lockerbie decision (1993)25 of the International Court
of Justice, shared by the Trial Chamber and my colleagues, that decisions under
Chapter VII are not open to judicial review.
B.

Recognition of the rule of law

44. But in this case the high public interest in not interfering with the difficult and
important work of the Security Council is opposed by nothing less than the rule of
law itself. The appellants assert, as is indisputable: (i) all accused are entitled to a
hearing which is not only fair and impartial and by a competent, independent and
constitute a given fact and it cannot be a matter of proof or finding that the decisions of policy on which they rest
are or are not in the country’s best interests. I may add that I can think of few issues which present themselves
in less triable form. It would be ingenuous to suppose that the kind of evidence that the appellants wanted to call
could make more than a small contribution to its final solution. The facts which they wished to establish might
well be admitted: even so, throughout history men have had to run great risk for themselves and others in the
hope of attaining objectives which they prize for all. The more one looks at it, the plainer it becomes, I think,
that the question whether it is in the true interests of this country to acquire, retain or house nuclear armaments
depends upon an infinity of considerations, military and diplomatic, technical, psychological and moral, and of
decisions, tentative or final, which are themselves part assessments of fact and part expectations and hopes. I do
not think that there is anything amiss with a legal ruling that does not make this issue a matter for judge or jury.
Those matters would appear even less amenable to judicial examination when they concern the conduct of the
senior operative international institution, the Security Council which, unlike the Executive of a State whose
conduct is nowadays often subject to review for legality by the courts of the same State, is acting as the delegate
of all States, and with the authority whose breadth has been emphasised.
25 See Majority Decision, fn. 106.
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impartial tribunal, but by one which is duly established by law;26 (ii) the accused,
who are presumed to be innocent unless and until proved guilty according to law,
are entitled to advance whatever defences may be legally open to them. They further
assert that such defences include their claim that the Tribunal lacks authority to try
them.
VI.

The authority to consider Security Council resolutions

45. How is one to resolve the clash between two vital principles: that the Security
Council should be permitted to carry out its work without interference; and that
the accused should be able to advance their defence to the tribunal before which
they are charged? Normally clashes between competing public interests are to be
dealt with taking into account the principles of legality and proportionality.27 Here
– however – the right to fair trial, including the rights both to a court established by
law and to advance the accused’s defence, is absolute and may not be trumped. Yet,
a similar claim is made for immunity of Security Council resolutions from judicial
consideration. So, two issues arise. The present one is whether the court has authority
to review or otherwise assess the Security Council’s decision in this case. The next
is how such assessment is performed.
A.

Power to consider?

46. In the present case, the Trial Chamber declined to assess Resolution 1757,
on the ground that it was not vested with any power to review the actions taken by
the Security Council; that the Tribunal is purely a creature of a Security Council
Resolution; and that the Statute of the Tribunal provides no explicit source of power
authorizing such review.28
26 Art. 14(1) of the International Covenant on Civil and Political Rights.
27 See UK, Court of Appeal, Douglas v Hello! Ltd [2001] 1 QB 967, 1005 where the human rights principles of
privacy and freedom of expression were in dispute. Sedley LJ held that “Neither element is a trump card. They
will be articulated by the principles of legality and proportionality which, as always, constitute the mechanism
by which the court reaches its conclusion on countervailing or qualified rights. It will be remembered that in the
jurisprudence of the [European] Convention [of Human Rights] proportionality is tested by, among other things,
the standard of what is necessary in a democratic society.”
28 Impugned Decision, paras 53-55. See further Badreddine Appeal, para. 47.
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47. A criminal court does not require explicit authority in order to engage in a
judicial review of conduct which, if unlawful, will provide a defence. The power to
do so is inherent in the judicial office and in the court or tribunal seized of a case: here
the Chambers of the Tribunal. The Trial Chamber’s view that there can be no power
of review unless it is expressly conferred was the error of the criminal court of first
instance in Boddington.29 That court had held that the defence of illegality of a “no
smoking” sign in a railway carriage, raised by the defence, was not an issue on which
it could pronounce: that should be left to a court given authority in administrative
law. The House of Lords corrected the error, holding that having been raised as
a defence, the criminal court was bound in exercising the criminal jurisdiction to
consider and deal with the issue. There is no principled reason why that decision of
a final domestic court should not be regarded as “reflecting the highest standards of
international criminal procedure” with which this international Tribunal’s rules must
comply. It is our responsibility to deal with the legal issue raised by the Defence.
How we should do so is a further question.
48. Certainly the Tribunal is the creation of the Security Council; but, with respect
to the Trial Chamber it is not its mere creature. On the contrary, what has been
created is a court of law: a tribunal of independent judges,30 charged with meeting
the highest standards of international criminal procedure,31 which necessarily
imports that they will accord to the accused whatever defences may be lawfully open
to them, including the right to insist that the tribunal is duly “established by law”.
49. Although a Defence concession was made that Security Council resolutions
can be presumed lawful,32 the question is whether such presumption can be rebutted.
As was emphasized on behalf both of the Defence and of Victims, no other court
is seized of this issue. If the Tribunal does not address it, the Defence will lose by
default the argument that their point has merit. It is perfectly true that no court, even
the International Court of Justice, has a general power of review of decisions of the
29 Boddington, above fn. 12.
30 Art. 9(1) STLSt.
31 Art. 28(2) STLSt.
32 Ayyash Appeal, para. 23.
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Security Council. The travaux préparatoires of the Charter reveal that a proposal
to that effect was defeated.33 But it does not at all follow that a Security Council
resolution is unchallengeable if it conflicts with the Purposes and Principles of the
very Charter under which it is made and in accordance with which Article 24(2)
requires it to act.
50. The Appellants assert that, contrary to Article 24(2) of the Charter, the Security
Council has infringed Principles 1 and 7: it has “intervene[d] in matters which are
essentially within the jurisdiction of [Lebanon]” and cannot rely on the second
clause of Principle 7—“the application of enforcement measures under Chapter
VII” – because: (i) there was no basis for determining the existence of any threat
to international peace (Article 39); alternatively there was abuse by the Security
Council of its Article 39 powers which were used for an unauthorized purpose; and
(ii) there was no basis under Article 41 for recourse to an international criminal
tribunal. It will be necessary in answering the submission to consider the further
critical question: how would such an assessment of acts by the Security Council be
performed?
51. Much discussion on this topic before the Appeals Chamber has turned upon
the case-law of other, especially (but not only) international, criminal tribunals.34
52. In Tadić the present point was determined by the Appeals Chamber of the
International Criminal Tribunal for the former Yugoslavia in favour of a certain
authority to review incidentally a Security Council resolution. The Prosecutor had
disputed such authority. At first instance the Trial Chamber accepted his submission.
On appeal the majority judges wrote:
This narrow interpretation of the concept of jurisdiction, which has been
advocated by the Prosecutor and one amicus curiae, falls foul of a modern
vision of the administration of justice. Such a fundamental matter as the
jurisdiction of the International Tribunal should not be kept for decision at the
end of a potentially lengthy, emotional and expensive trial. All the grounds of
contestation relied upon by Appellant result, in final analysis, in an assessment
33 See para. 39 and fn 103 of the Majority Decision.
34 Badreddine Appeal, paras 35 ff.
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of the legal capability of the International Tribunal to try this case. What is this
if not in the end a question of jurisdiction? And what body is legally authorized
to pass on that issue, if not the Appeals Chamber of the International Tribunal?35

Furthermore:
All these dicta ... address the hypothesis of the Court exercising such judicial
review as a matter of “primary” jurisdiction. They do not address at all the
hypothesis of examination of the legality of the decisions of other organs as a
matter of “incidental” jurisdiction, in order to ascertain and be able to exercise
its “primary” jurisdiction over the matter before it.36

53. That decision was followed by the Appeals Chamber of the Special Court for
Sierra Leone in Kallon.37 A Trial Chamber of the International Criminal Tribunal
for Rwanda also took judicial notice of the events in Rwanda around the genocide
as justifying the creation of that ad hoc tribunal,38 while ostensibly stating that the
question of the existence of a threat to international peace and security was “a matter
to be decided exclusively by the Security Council”.39
54. In Kadi, the Grand Chamber of the European Court of Justice found it necessary
to determine that the effects of a Security Council resolution did not conform to
fundamental European Union law. It stated:
[...] it is not a consequence of the principles governing the international legal
order under the United Nations that any judicial review of the internal lawfulness
of the contested regulation in the light of fundamental freedoms is excluded by
virtue of the fact that that measure is intended to give effect to a resolution of
the Security Council adopted under Chapter VII of the Charter of the United
Nations. What is more, such immunity from jurisdiction for a Community
measure like the contested regulation, as a corollary of the principle of the
primacy at the level of international law of obligations under the Charter of the
35 Tadić Jurisdiction Decision, para. 6.
36 Tadić Jurisdiction Decision, para. 21.
37 SCSL, Prosecutor v. Kallon et al., Case No. SCSL-2004-15-AR72(E), Decision on Constitutionality and Lack
of Jurisdiction, 13 March 2004, para. 37.
38 ICTR, Prosecutor v. Kanyabashi, Case No. ICTR-96-15-T, Decision on the Defence Motion on Jurisdiction, 18
June 1997, paras 19-22.
39 Id. para 21.
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United Nations, especially those relating to the implementation of resolutions
of the Security Council adopted under Chapter VII of the Charter, cannot find
a basis in the EC Treaty.40

55. The decision can of course be said to be distinguishable, on the basis that for
the Court it was European Union law rather than the United Nations Charter that
was treated as fundamental. But the point is that its own “fundamental law” did not
permit even such a powerful norm as a Security Council resolution to infringe it.
Here, both for the Security Council and for this Tribunal, the fundamental law is
the UN Charter, in particular its Purposes and Principles. So the case affords some
authority for the notion that a Security Council resolution which infringes those
Purposes and Principles can be challengeable.
56. In Nada, the Grand Chamber of the European Court of Human Rights found
that Switzerland could have done more to alleviate the applicant’s situation within
the scope of Security Council resolutions which imposed on it an obligation to take
measures capable of breaching human rights.41 Judge Malinverni, concurring, stated:
…Of course, under Article 25 of the United Nations Charter, the member
States are required to accept and apply its decisions. Moreover, Article 103 of
the Charter stipulates that in the event of any conflict between the obligations
of United Nations members under the Charter and their obligations under
any other international agreement, the Charter obligations will prevail. And
according to the case-law of the International Court of Justice, that primacy is
not limited to the provisions of the Charter itself but extends to all obligations
arising from binding resolutions of the Security Council.
But do those two Charter provisions actually give the Security Council carte
blanche? That is far from certain. Like any other organ of the United Nations,
the Security Council is itself also bound by the provisions of the Charter. And
Article 25 in fine thereof stipulates that members of the world organisation
are required to carry out the decisions of the Security Council “in accordance
with the present Charter”. In Article 24 § 2 the Charter also provides that in
40 CJEU, Kadi et al. v. Council of the European Union et al., Case Nos C-402/05 P & C-415/05 P, Judgment, 3
September 2008 (“Kadi Judgment”), paras 299-300.
41 ECtHR, Nada v. Switzerland, App. No. 10593/08, Judgment, 12 September 2012 (“Nada Judgment”), paras 172
ff.
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discharging its duties “the Security Council shall act in accordance with the
Purposes and Principles of the United Nations”. Article 1 § 3 of the Charter
reveals that those purposes and principles precisely include “respect for human
rights and for fundamental freedoms”. One does not need to be a genius to
conclude from this that the Security Council itself must also respect human
rights, even when acting in its peace-keeping role.42

57. That opinion took a harder line than did the leading speech in R (Al-Jedda) v
Defence Secretary of State for Defence (2007). There, the House of Lords was faced
with a conflict between the appellant’s right to liberty guaranteed by Article 5(1)
of the European Convention for the Protection of Human Rights and Fundamental
Freedoms scheduled to the UK Human Rights Act 1998, and Security Council
Resolution 1546 of 8 June 2004 adopted under Article 42 of the Charter. By that
Resolution, a multi-national force was authorized to operate in Iraq and to undertake
internment where this was “necessary for imperative reasons of security.”
58.

Lord Bingham provided the following analysis:
Emphasis has often been laid on the special character of the European
Convention as a human rights instrument. But the reference in article 103 to
“any other international agreement” leaves no room for any excepted category,
and such appears to be the consensus of learned opinion. The decisions of the
International Court of Justice […] give no warrant for drawing any distinction
save where an obligation is jus cogens and according to Judge Bernhardt it
now seems to be generally recognised in practice that binding Security Council
decisions taken under Chapter VII supersede all other treaty commitments43
[…].
I do not think that the European Court, if the appellant’s article 5(1) claim
were before it as an application, would ignore the significance of article 103
of the Charter in international law. The court has on repeated occasions taken
account of provisions of international law, invoking the interpretative principle
laid down in article 31(3)(c) of the Vienna Convention on the Law of Treaties,
acknowledging that the Convention cannot be interpreted and applied in a
vacuum and recognising that the responsibility of states must be determined

42 Nada Judgment, Separate Opinion of Judge Malinverni, paras 14-15.
43 Emphasis added.
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in conformity and harmony with the governing principles of international law
[…].
The appellant is, however, entitled to submit, as he does, that while maintenance
of international peace and security is a fundamental purpose of the UN, so too
is the promotion of respect for human rights. On repeated occasions in recent
years the UN and other international bodies have stressed the need for effective
action against the scourge of terrorism but have, in the same breath, stressed
the imperative need for such action to be consistent with international human
rights standards such as those which the Convention exists to protect. He [the
appellant] submits that it would be anomalous and offensive to principle that
the authority of the UN should itself serve as a defence of human rights abuses.
This line of thinking is reflected in the judgment of the European Court in
Waite and Kennedy v Germany (1999) 30 EHRR 261, para 67 […].
Thus there is a clash between on the one hand a power or duty to detain
exercisable on the express authority of the Security Council and, on the other,
a fundamental human right which the UK has undertaken to secure to those
(like the appellant) within its jurisdiction. How are these to be reconciled?
There is in my opinion only one way in which they can be reconciled: by
ruling that the UK may lawfully, where it is necessary for imperative reasons
of security, exercise the power to detain authorised by UNSCR 1546 and
successive resolutions, but must ensure that the detainee’s rights under article
5 are not infringed to any greater extent than is inherent in such detention. I
would resolve the second issue in this sense.44

59. In short, Kadi would subordinate any Security Council resolution to a competing
fundamental principle of its own constitutional document. Judge Malinverni in Nada
suggests that human rights may predominate over the operation of such a resolution.
Al-Jedda considers that “binding Security Council decisions taken under Chapter
VII supersede all other treaty commitments” and limit competing rights, albeit to the
minimum extent practicable.
60. It is not necessary on this appeal to choose between the reasons given by Lord
Bingham and those of Judge Malinverni in the case of binding resolutions. This case

44 UK, House of Lords, R (Al-Jedda) v Defence Secretary of State for Defence (2007), [2007] UKHL 58, paras
35-39.
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concerns a Security Council resolution that is said to be not binding because it is
ultra vires the United Nations Charter.45
61. Here the fundamental provision of law is the Charter, which binds both the
Security Council and also, as a purported creation of the Council under Chapter VII,
this Tribunal. In principle, an inconsistency between a resolution of the Security
Council and the Charter should receive the same legal analysis as in Kadi: the
Charter must prevail.
62. The raison d’être of the Tribunal is to respond to alleged breaches of the rule
of law. It would be a singular paradox if it were itself to infringe that rule – usurping
a jurisdiction it does not possess by sitting when it has no jurisdiction.
63. It follows from the very office that a judge must determine at the first
opportunity whether he or she possesses authority to try the case. That may involve a
double question: am I personally disqualified? What is my warrant to sit?
64. As it happens, both questions potentially arise here. Since the decision whether
the Tribunal may continue is one on which its judges are interested, if there were any
alternative they would pass that decision to another tribunal. So had there been a
reference to the International Court of Justice, that would no doubt have provided
the answer to a further question: what is the most appropriate forum to undertake the
review? 46 But since, as occurs not infrequently in domestic litigation, there is no
such alternative tribunal available, the necessity principle applies and the Tribunal
judges must sit.
65. The second question depends on the answer to the Defence challenge. If it is
substantiated we may no longer continue to exercise authority over the accused. The
Defence are entitled to an answer to it.
45 Compare Individual opinion of Committee member Sir Nigel Rodley (concurring), pages 36-37 in Human Right
Committee, Communication No. 1472/2006, CCPR/C/94/D/1472/2006, 29 December 2008.
46 Dame Rosalyn Higgins has recalled “the Security Council should …take into account that legal disputes should
as a general rule be referred to the International Court of Justice”, cited in Sir Michael Wood, The UN Security
Council and International Law, Hersch Lauterpacht Memorial Lecture, 7 November 2006, p. 5, para. 15. But
since that did not occur the question, analogous to those discussed by Campbell McLachlan (in Lis Pendens in
International Law, Collected Courses of the Hague Academy of International Law, Vol. 336, The Hague, 2009),
has not arisen and we must deal with the matter.
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66. The rule of law requires that the legality of the conduct of any body lacking
plenary authority be subject to judicial review. That principle is of special importance
where it concerns a political power’s conduct which affects fundamental human
rights, including the right of liberty and the absolute right of fair trial. Here it is, in
my opinion, the task of this Tribunal to perform such review.
67. That is not to assert that all issues are necessarily within the competence of
the Tribunal to evaluate. The role of the Tribunal, like that of a court of general
jurisdiction, having accepted authority to review a challenged decision, is then to
make a judicial evaluation of whether and, if so, with what degree of intensity, it
should examine it.47
68. But to be meaningful, the jus cogens character of fair trial,48 accepted by the
Security Council in Article 16(2) of our Statute, must expose the Resolution, on
which the existence of the Tribunal depends, to assessment of its compliance with
the fundamental norms of the Purposes, Principles and Article 24(2) of the Charter.
47 The notion that cases involving high issues of state are beyond consideration by the court was flatly rejected by
the Supreme Court of Canada in Operation Dismantle v The Queen [1985] 1 SCR 441. In that case the Supreme
Court rejected the contention that such argument in relation to the decision of the Canadian government to
permit the United States to test its cruise missiles in Canada was non-justiciable. Having cited the passage from
Chandler reproduced at fn 24 above Wilson J stated at 54:
I cannot accept the proposition that difficulties of evidence or proof absolve the Court from making a certain
kind of decision it can be established on other grounds that it has a duty to do so. I think we should focus our
attention on whether the courts should or must rather than whether they can deal with such matters. We should
put difficulties of evidence and proof aside and consider whether as a constitutional matter it is appropriate or
obligatory for the courts to decide the issue before us.
At 61, she cited and emphasised a passage from Lord Devlin’s speech in Chandler (at 811): “It is the duty of the
courts to be as alert now as they have always been to prevent abuse of the prerogative”. She continued:
It seems to me that the point being made by Lord Devlin … is that the courts should not be too eager to relinquish
their judicial review function simply because they are called upon to exercise it in relation to weighty matters
of state. Equally, however, it is important to realize that judicial review is not the same thing as substitution of
the court’s opinion on the merits for the opinion of the person or body to whom a discretionary decision‑making
power has been committed. The first step is to determine who as a constitutional matter has the decision‑making
power; the second is to determine the scope (if any) of judicial review of the exercise of that power (at 62) […]
I would conclude, therefore, that if we are to look at the Constitution for the answer to the question whether
it is appropriate for the courts to “second guess” the executive on matters of defence, we would conclude that
it is not appropriate. However, if what we are being asked to do is to decide whether any particular act of the
executive violates the rights of the citizens, then it is not only appropriate that we answer the question; it is our
obligation under the Charter to do so.” (at 64)
The decision better represents the “highest standards of international ... procedure”, a fortiori when applied to a
criminal case, than domestic authorities which wholly decline to embark upon judicial review.
48 As recognized by the unanimous Appeals Chamber in Interlocutory Decision on the Applicable Law, para. 76.

329

Legality and Jurisdiction AC (Separate and partially dissenting opinion of Judge Baragwanath)

Not to do so could be seen as abdicating the judicial responsibility to ensure the
“highest standards of international criminal procedure” stipulated in Article 28(2) of
the Statute. That a judicial decision could render nugatory the will of the Security
Council as expressed in Resolution 1757 is no justification for withholding judicial
review of whether the expression of that will was within its powers conferred by
the Charter. On the contrary, a major purpose of judicial review is to ensure that
powerful decision-makers comply with the law. The relevant law is the expression
of the will of the member States who, when adopting the Charter, chose to create the
Security Council not as a body having plenary authority but as one limited by law.
69. The argument that the Tribunal cannot pretend to possess authority to supervise
any of the organs of the United Nations overlooks the fact that the Security Council
chose to create an independent international tribunal, which may be expected to apply
the rule of law to all – whatever their authority: “[The judges] shall be independent
in the performance of their functions and shall not accept or seek instructions from
any Government or any other source.”49 The Security Council would not expect its
own work to be immune from the law.
70.

Such conclusion is supported by both principle and practice.
B.

The principle of judicial review

71. To assert that there is no judicial review of a decision-maker’s decisions is to
give it plenary authority. Nowadays in the great majority of States even the elected
legislature is liable to have its statutes subjected to judicial review for breach of
fundamental rights. There is no difference in principle between judicial review by a
domestic court of decisions of an important domestic decision-maker with limited
authority, and judicial review by an international court of decisions of an important
international decision-maker with limited authority. The issue is not whether a
court of law seized of the issue may review, but what should be the intensity of the
review.50
49 Art. 9(1) STLSt.
50 Such was the consensus of the 2010 Congress, in Sydney and Canberra, of the International Association of
Supreme Administrative Court Jurisdictions attended by senior judges of more than 50 states, embracing each
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72. There are many forms of judicial review. At one extreme is de novo
consideration of decisions about personal liberty, in which the judges have specialist
expertise and of which bail and habeas corpus are celebrated examples. At the other
extreme, there are issues of high policy where the nature of the decisions, the political
element, and the judges’ own lack of relevant knowledge and expertise all require
them to assume a minimal role.51
73. In France, the recours pour excès de pouvoir is an example of review operated
by French administrative courts and specifically the Conseil d’État—the higher
administrative court—on administrative decisions of officials, when these decisions
violate a legal rule.52 Under French law, this recours is admissible even in the
absence of a text because it ensures respect of legality.53 The court will review and
declare null administrative decisions of State authorities violating the law.
74.

In England Laws LJ has stated :
[T]he intensity of review in a public law case will depend on the subject matter
in hand; and so in particular any interference by the action of a public body
with a fundamental right will require a substantial objective justification. In
this context the following passage from the judgment of Sir Thomas Bingham
MR in R v Ministry of Defence, Ex p Smith [1996] QB 517, 554 has often been
repeated: “The court may not interfere with the exercise of an administrative
discretion on substantive grounds save where the court is satisfied … that it
is beyond the range of responses open to a reasonable decision-maker. But in
judging whether the decision-maker has exceeded this margin of appreciation
the human rights context is important. The more substantial the interference
with human rights, the more the court will require by way of justification
before it is satisfied that the decision is reasonable in the sense outlined above.”
continent and the world’s major legal systems. The former common law notion, that the statutes of an elected
parliament are immune from judicial review for breach of fundamental rights, has been largely abandoned.

51 Operation Dismantle, above, fn. 47.
52 See G. Cornu, Vocabulaire Juridique, 7ème édition, Presses Universitaires de France, Paris 2005, where recours
pour excès de pouvoir is defined as « Recours contentieux tendant à l’annulation d’une décision administrative
et fondé sur la violation par cette décision d’une règle de droit ».
53 See the major decision of the Conseil d’État, Dame Lamotte, (CE Ass. 17 février 1950, Ministre de l’agriculture
c. Dame Lamotte, Rec. 110), published in M. Long et al., Les grands arrêts de la jurisprudence administrative,
15ème édition, Dalloz, 2005, 1999, p. 406.
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[…]
There is ... what may be called a sliding scale of review; the graver the impact of
the decision in question upon the individual affected by it, the more substantial
the justification that will be required. It is in the nature of the human condition
that cases where, objectively, the individual is most gravely affected will be
those where what we have come to call his fundamental rights are or are said
to be put in jeopardy.54

75. In applying the sliding scale a number of considerations can be relevant. 55
Here they include:
(i)

The subject-matter of Chapter VII of the Charter, which is to provide for
effective response to threats to international peace.

(ii)

Its scheme, which is that member States accord broad power on the Security
Council to act promptly for that purpose.

(iii)

The language of both Articles 39 and 41 already recorded. Each of these
articles is expressed in subjective terms: “the Security Council shall
determined the existence of any threat to the peace…”, “Should the
Security Council consider that measures provided for in Article 41 would
be inadequate…” So too are Articles 40 and 42: “the Security Council may
decide what measures not involving the use of force are to be employed”,
“Should the Security Council consider…” While this does not prevent
judicial review, it limits the scope for such a review. This is a situation
with which the law is well familiar. In Secretary of State for Education
and Science v Metropolitan Borough Council of Tameside (1977),56 Lord
Wilberforce gave the answer:
The section is framed in a “subjective” form - if the Secretary of State “is
satisfied.” This form of section is quite well known, and at first sight might
seem to exclude judicial review. Sections in this form may, no doubt, exclude

54 UK Court of Appeal, R (Mahmood) v. Home Secretary, [2001] 1 WLR 840, at 18-19.
55 Cf. New Zealand, High Court, Mihos v. Attorney-General [2008] NZAR 177 (HC), para. 107.
56 UK, House of Lords, Secretary of State for Education and Science v. Metropolitan Borough Council of
Tameside, [1977] AC 1014, 1047.
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judicial review on what is or has become a matter of pure judgment. But
I do not think that they go further than that. If a judgment requires, before
it can be made, the existence of some facts, then, although the evaluation
of those facts is for the Secretary of State alone, the court must inquire
whether those facts exist, and have been taken into account, whether the
judgment has been made upon a proper self-direction as to those facts,
whether the judgment has not been made upon other facts which ought not
to have been taken into account. If these requirements are not met, then the
exercise of judgment, however bona fide it may be, becomes capable of
challenge…57

(iv)

The implications of a decision to apply Articles 39 and 41, which are
profound, arming the Security Council with powerful means to restore
peace even at the cost of some involvement in the affairs of the State
concerned.

(v)

The particular expertise residing with the Council and not the Tribunal,
encompassing the determination whether a threat to international peace
exists and what measures should be taken to restore peace and to give effect
to the Security Council’s decisions. Although composed of experienced
judges, and competent to assess broadly the nature and character of
decisions under Articles 39 and 41, the Tribunal lacks both the experience
and the access to specialist advice available from diplomatic and other
resources within the Council and its members.

(vi)

The context of the decision including the fact that civil law and common
law alike presume that the law should be interpreted in favorem libertatis.
This Chamber applied it in its Interlocutory Decision on the Applicable
Law of 16 February 2011. The context also includes the important elements
of international politics and an unprecedented breadth of discretionary
authority.

57 Emphasis added.
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76. Decisions of the Security Council will often entail issues of pure judgment
with which Courts will not interfere. But if clear error of law is established, it is the
duty of a court of law to say so.
C.

The practice of international judicial review

77. In addition to the exceptional cases of challenges to legality related to their
establishment, international criminal tribunals have on other occasions been called to
consider the breadth and scope of Security Council resolutions. The ICTY Appeals
Chamber, when faced with a Security Council resolution aimed at extending the term
of office of certain judges, has carefully worded as follows the exercise it undertook:
The Appeals Chamber recalls that the UN Security Council, acting under
Chapter VII of the UN Charter as a legislator, has adopted the Statute and
established the Tribunal as an instrument for the exercise of its own principal
function of maintenance of peace and security, i.e., as a measure contributing
to the restoration and maintaining of peace in the former Yugoslavia. While the
UN Security Council is not a judicial organ and is not provided with judicial
powers, it exercises, in discharge of its functions, both decision-making and
executive powers.
Without assuming competence to adjudicate on the validity of a resolution
passed by the Security Council, the Appeals Chamber considers that the UN
Security Resolution 1668/2006 was directed to administrative matters and did
not interfere with the Tribunal’s judicial function.58

78. This approach appears to be sound: it is not that international tribunals created
by the Security Council, as the STL, will conduct a general review of the validity
of the Security Council’s resolutions. It is rather that, when the Security Council
decides to exercise its discretion by establishing a true and independent tribunal, the
Council will proceed on the basis of the rule of law: that the defence will test the
authority of such a tribunal against the fundamental provisions of the Charter and the
relevant judicial authority will pronounce upon its legality. It is therefore expected
that the Tribunal be called to consider its founding instruments and interpret them
58 ICTY, Prosecutor v. Krajišnik, Case No. IT-00-39-AR73.2, Decision on Krajišnik’s Appeal against the Trial
Chamber’s Decision Dismissing the Defence Motion for a Ruling that Judge Canivell is Unable to Continue
Sitting in this Case, 15 September 2006, paras 15-16 (internal citations omitted; emphasis added).
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consistently with the rule of law, human rights standards, and their element of fair
trial guarantees.
79. So in Nottebohm the ICJ held that “an international tribunal has the right to
decide as to its own jurisdiction and has the power to interpret for this purpose
the instruments which govern that jurisdiction”.59 Similarly, in Namibia, the ICJ
stated that “in the exercise of its judicial functions and since objections have been
advanced the Court, in the course of its reasoning, will consider these objections
before determining any legal consequence arising from those resolutions.”60 While
there can be no claim to any general power of judicial review of Security Council
resolutions, their legality may require judicial determination within a specific context
against competing norms.
80. When it decides to create a tribunal, the Security Council must be deemed to
have endowed such a tribunal with not only the trappings of legality, but also implicit
authority to consider whether the fundamental norms are duly respected.61 It is
inconceivable that the Security Council would itself accept any lower standard.62
59 ICJ, Nottebohm case (Preliminary Objection), Judgment of November 18th, 1953, I.C.J. Reports 111 (1953), p.
119 (emphasis added).
60 ICJ, Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa)
notwithstanding Security Council Resolution 276 (1970), Advisory Opinion, I.C.J. Reports 16 (1971), para. 89
(emphasis added). An advisory opinion—though not binding by itself—states the law (which is itself binding).
61 Thus, for instance, in S/RES/1966 (2010), the Security Council ensured a continuation strategy for the ICTY
and ICTR, by “[r]eaffirming its determination to combat impunity … and reaffirming the need to establish an ad
hoc mechanism to carry out a number of essential functions of the Tribunals, including the trial of fugitives …
after the closure of the Tribunals,” instead of simply closing down the two institutions or passing verdicts itself.
62 It may be noted that the States which abstained in the Security Council at the time of the adoption of S/RES/1757
(2007) considered the need for justice and fair trial as paramount. This supports the proposition that the Tribunal
must act and be seen to act with justice at the forefront of its mission. See in particular the statements of South
Africa (“South Africa fully supports the establishment of the tribunal and expects it to operate with impartiality
and in accordance with Lebanese law and the highest international standards of criminal justice”), China (“We
understand and support the request of all Lebanese parties for the establishment a special tribunal. We hope that
that initiative will help to establish the truth as soon as possible, hold the perpetrators accountable and ensure
justice for the victims”), Qatar (“The State of Qatar remains committed to helping Lebanon seek the truth, hold
accountable all those involved in those crimes and bring them to justice”), Indonesia (“Impunity must not be
tolerated; justice must prevail. Those who are found responsible for the assassination of the late Prime Minister
Hariri and for other related assassinations must therefore be brought to justice”), Russian Federation (“The
Russian Federation has consistently advocated establishing the truth with respect to the murder of Rafik Hariri.
The perpetrators of that crime must be brought to justice. We fully share with the sponsors of the draft resolution
their primary objective of preventing impunity and political violence in Lebanon”). See UN Security Council
Verbatim Record, UN Doc. S/PV.5685 (2007).
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81. Such particular consideration of a UN Security Council resolution does not
lead to a general review of the legality of the resolution, but rather to a specific
interpretation and an evaluation of the effects of such resolution, within the scope of
the Tribunal’s mandate to ensure a fair trial by an independent tribunal established
by law.
VII. The power and purpose of the Security Council’s acts: this case
A.

Power

82. Drawing these themes together, the right of the accused to a fair trial demands
application of the due process required by the high order legal system enshrined
in our Statute. It follows that the Security Council Resolution 1757 is not beyond
review by the Tribunal. But the difficulty and complexity of the Council’s task, the
extent of its resources and experience, and the scope of what is a matter of pure
judgment must narrowly limit the scope of such review. As already noted, a judicial
tribunal must withhold interference unless breach of the bounds of the Council’s
authority is clearly shown.
83. Security Council Resolution 1757 recited the Security Council’s “strongest
condemnation of the 14 February 2005 terrorist bombings as well as other attacks
in Lebanon since October 2004” and reaffirmed “its determination that this terrorist
act and its implications constitute a threat to international peace and security.” The
Statute of the Tribunal which was appended sought to give it the jurisdiction already
mentioned over persons responsible for the attack of 14 February 2005 and also over
persons responsible for other attacks that occurred in Lebanon between 1 October
2004 and 12 December 2005, which were found to be relevantly connected with the
former attack. There is provision for similar jurisdiction in relation to any subsequent
attacks that are similarly connected if Lebanon, the Security Council and the United
Nations agree.
84. A major theme of the Defence submissions was that as at May 2007 there was
no “threat to international peace” but only serious political trouble of only a national
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scope.63 The Tribunal was created with the task of applying not international but
domestic Lebanese criminal law.64 It was submitted that there could be no valid
determination under Art 39 of existence of a threat to international peace unless
there was some precedent decision of the Security Council accepted by the General
Assembly or otherwise as customary law; otherwise, there must be international
crimes, war crimes, genocide, crimes against humanity: international crimes that
have been accepted as such; none existed here.65 The charges of terrorism that can
be brought against individuals pursuant to the Statute do not stem from international
law, but rather from domestic Lebanese criminal law; the 14 February 2005 attack
took place in Lebanon targeting a local political figure and there was no international
crime that might have constituted a threat to international peace and security.66
85. It was further submitted for the Defence that the Security Council response in
the case of Benazir Bhutto (27 December 2007), being of a different kind because
it was by way of Presidential Statement and did not give rise to a special tribunal,67
was not a relevant precedent.68 The Defence has made much of the fact that even in
cases of terrorism, never has the measure of an international tribunal been adopted
(except of course in the present case).69
86. I do not accept that submission. First of all, it has been long recognized that
“non-military sources of instability [...] have become threats to peace and security”.70
More specifically, over the past decade, the Security Council has been entrusted by
United Nations member States – including Lebanon – with a wide competence to
deal with terrorism, even domestic terrorism, in the recognition that this type of
attacks poses a threat to international peace and security. Various Security Council
63 Appeals Hearing, p. 17.
64 Appeals Hearing, p. 17.
65 Appeals Hearing, p. 23.
66 Appeals Hearing, pp. 24, 34.
67 Appeals Hearing, p. 164.
68 Appeals Hearing, pp. 157- 158.
69 Badreddine Appeal, para. 65.
70 UN Doc. S/23500 of 31 January 1992, p. 3 (referred to by LRV Observations, para. 15).
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resolutions have referred to incidents of domestic terrorism as threats to international
peace and security.71 The Security Council, while Lebanon was a member thereof,
also made various general statements according to which terrorism in all its forms
and manifestations constitutes a threat to international peace and security.72
87. The theme “[t]he Security Council reaffirming that terrorism in all forms
and manifestations constitutes one of the most serious threats to international peace
and security”, expressed in the case of Ms Bhutto, in language adopting earlier
Presidential Statements,73 is one which clearly embraced the circumstances of the
attack of 14 February 2005. The fact that the Bhutto Resolution post-dated the attack
by 15 months does not alter that conclusion. In construing treaties there shall be
taken into account any subsequent practice in the application of the treaty which
establishes the agreement of the parties regarding its interpretation.74 The Bhutto
attack is closely analogous to the 14 February 2005 attack and illustrates the standard
adopted by the Security Council.
88. It has been noted that there were further attacks to 12 December 2005 over
which the Tribunal will have jurisdiction if connection is established and Article
1 recognises the possibility of subsequent “connected cases”. During the whole
period from 14 February 2005 until the creation of the Tribunal the United Nations
71 See, e.g., S/RES/1515 (2003) (Middle East); S/RES/1516 (2003) (Turkey); S/RES/1465 (2003) (Colombia); S/
RES/1530 (2004) (Spain); S/RES/1611 (2005) (United Kingdom); see also S/RES/1618 (2005) in relation to
attacks in Iraq, without labelling them “international” terrorism. Moreover, see UNSC Presidential Statements S/
PRST/2004/14, S/PRST/2004/31 (Russian Federation); S/PRST/2005/55 (Jordan); S/PRST/2006/30 (India); S/
PRST/2009/22 (Indonesia); S/PRST/2007/50, S/PRST/2008/19, S/PRST/2008/35 (Pakistan); S/PRST/2007/10,
S/PRST/2007/32, S/PRST/2007/45, S/PRST/2008/31 (Algeria).
72 See, e.g., UNSC Presidential Statement S/PRST/19/2010). Since 2003, therefore, the Security Council has been
broadening the scope of terrorist acts falling within Chapter VII by omitting “international” from Resolutions
and Presidential Statements condemning such acts.
States have also argued that the difference between domestic and international terrorism is only an academic
distinction: “[a]ll terrorism is one and the same despite its thousand different faces” (UN Security Council
Verbatim Record, UN Doc S/PV.4752 (2003)). In correspondence with the Security Council, for instance,
Tunisia has referenced its efforts “to become involved in the global system against terrorism and [has] supported
international efforts in this regard.” (Report to the Counter-Terrorism Committee (Tunisia), 4 February
2005, S/2005/194, at 3). Iran announced that “the Islamic Republic of Iran attaches great importance to the
implementation of the United Nations Security Council Resolutions, particularly Resolution 1373 (2001)”
(Report to the Counter-Terrorism Committee (Iran), 27 December 2001, S/2001/1332, at 1).
73 See, e.g., above, fn.71.
74 Vienna Convention on the Law of Treaties (1980), 1155 U.N.T.S. 331, Art. 31(3)(b).
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had maintained close supervision of the enquiry; it was clearly open to the Security
Council to find that the threat was still smouldering. The various resolutions dealing
with the United Nations International Independent Investigation Commission and
the Tribunal are under the heading “Situation in the Middle East” – the Security
Council perceived these events through their impact on the region.
89. The choice of means utilized by the Security Council vis-à-vis these different
terrorist attacks has varied widely, from mere condemnation to imposition of treaty
obligations upon United Nations member States,75 to the requirement that states
impose administrative sanctions on individuals,76 to the establishment of a Special
Tribunal.77 The fact that this is the first such tribunal is no more an impediment to its
validity than the novel creation of an international criminal tribunal in 1993 was an
impediment to the work of the ICTY.78
B.

Purpose

90. It is evident, from the conduct of the Security Council at the time of the
Resolution and since, that the Security Council has been concerned to bring to
justice those who killed and injured the victims. I am satisfied that there is no basis
to support the contention that the Security Council acted for an improper purpose
and not for the purposes of Chapter VII of the Charter.
C.

Conclusion on power and purpose

91. For these reasons I am satisfied, contrary to the approach of the Trial Chamber,
that it is the Tribunal’s responsibility to contextualise Resolution 1757; and, having
done so, that the Appellants have failed to establish that the Security Council acted
beyond its authority under Article 39 in passing the Resolution.

75 S/RES/1373 (2001).
76 See, e.g., S/RES/1267(1999), S/RES/1333 (2000), S/RES/1390 (2002) and following ones.
77 S/RES/1757 (2007).
78 See also VLR Observations, para. 11.
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92. Nor, in terms of Article 41 of the Charter, can the establishment of the Tribunal
be said to be beyond the Council’s lawful authority. A tribunal of an international
character – a special tribunal for Lebanon, applying Lebanese law and with a strong
judicial Lebanese component – is an appropriate means of responding to a threat,
according to the Security Council, where the practical alternative is impunity.
VIII. Creation of a selective and ex post facto tribunal
93. No judge views with equanimity a situation where some major crimes are
prosecuted and others are not. The principle that all are to be treated alike is a
fundamental precept of fairness.79
94. Here however it cannot accurately be said that the creation of the Tribunal
is discriminatory so as to be unlawfully selective. This Tribunal has no interest in
Lebanese or any other politics. It is concerned solely with the law and any evidence
that tends to prove or disprove the commission of crimes within its jurisdiction. At
the time it was established, the identity of the 14 February 2005 killers was unknown
except by the participants and perhaps those close to them. That is still not known:
who they were can only be a matter of speculation unless and until there is a judicial
finding that the Prosecutor has rebutted the presumption of innocence of any accused
who are brought to trial. The Statute does no more than try to bring Lebanese criminal
law to bear in an effective manner to ensure due investigation and fair trial of persons
alleged to have committed the attacks over which the Tribunal has jurisdiction.
95. While it is greatly to be preferred that all who commit criminal conduct are
brought to justice, failure to meet that standard does not as a rule afford a defence to
any who are brought to trial. Their right is to fairness of their trial, not to a discharge
on the ground that others have not, or not yet, been charged. The latter will continue
79 Ayyash Appeal, para. 25. In AXA General Insurance Ltd v HM Advocate UK Supreme Court, [2011] UKSC 46,
para. 97 Lord Mance stated:
[t]here can be decisions – to take a familiar extreme example, a blatantly discriminatory decision directed at
red-headed people – where, irrespective of any limitation on the purposes for which the decision-maker might
act, a court would regard what has been done as irrational, because of the way in which the decision operated.
If a devolved Parliament or Assembly were ever to enact such a measure, I would have thought it capable of
challenge, if not under the Human Rights Convention, then as offending against fundamental rights or the rule
of law, at the very core of which are principles of equality of treatment.
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to face the prospect that in time they too will be tried. Human rights law does not
per se bar ex post facto establishment of criminal tribunals, as long as the guarantees
of independence and fair trial are effectively ensured.80 Fairly construed, Security
Council Resolution 1757 complies with essential provisions of human rights law,
which the UN Security Council must have taken into account when resolving to
establish the Tribunal.
96.

In my view, the Defence fails to show any error in this respect.

IX.

Conclusion

97. It follows that each ground raised on appeal fails and the appeals should be
dismissed.
Done in Arabic, English and French, the English version being authoritative.
Dated 24 October 2012,
Leidschendam, the Netherlands

Judge David Baragwanath

80 “Trials of civilians by military or special courts should be exceptional, i.e. limited to cases where the State party
can show that resorting to such trials is necessary and justified by objective and serious reasons, and where
with regard to the specific class of individuals and offences at issue the regular civilian courts are unable to
undertake the trials.” (UN Human Rights Committee, General Comment No. 32, Article 14, Right to Equality
Before Courts and Tribunals and to Fair Trial, UN Doc. CCPR/C/GC/32 (2007), para. 22 ). The European Court
of Human Rights focuses on independence and impartiality enshrined in the rules applicable to the tribunal in
question, rather than on selectivity and special status within the system. See, e.g., ECtHR: Findlay v. United
Kingdom, App. No. 22107/93 (1997); Ari v. Turkey, App. No. 29281/95 (2001); Selçuk Yıldırım v. Turkey,
App. No. 30451/96 (2001). While the Inter-American Court of Human Rights has adopted a stricter approach
to special courts and tribunals (“[i]n respect of the prosecution of civilians, this requires trial by regularly
constituted courts that are demonstrably independent from the other branches of government and comprised
of judges with appropriate tenure and training, and generally prohibits the use of ad hoc, special, or military
tribunals or commissions to try civilians”, Reports of the Inter-American Commission on Human Rights on
Terrorism and Human Rights: Exec. Summary and Recommendations. OEA/Ser.L/V/II.116, Doc. 5 rev. 1 corr.,
paras 18, 230, 261 (22 October 2002) (emphasis added)). Even under this regime, ex post facto jurisdictions are
not completely proscribed, if they are established as independent and impartial.
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SEPARATE AND PARTIALLY DISSENTING OPINION
OF JUDGE RIACHY
1.
I concur with my colleagues that the appeals must be dismissed. However, I
consider that all three appeals must be admitted as of right. I also offer additional
reasoning that in my view supports the Appeals Chamber’s conclusion that this
Tribunal cannot review the actions of the Security Council.
I.

Right to appeal

2.
I disagree with the view of my colleagues regarding Rule 126 and its application
in the present case. Our Rules are designed in a logical sequence. The interpretation
adopted by the Majority does not, in my view, take that logic into account. Rule 126
has a limited scope. It is designed to be applied to motions “other than preliminary
motions”.1 But a challenge to the legality of this Tribunal can only be entertained,
if entertained at all, as a preliminary motion. It is essentially a preliminary matter
that must logically – and exceptionally – be addressed in limine litis, before the start
of the proceedings proper. Therefore, in my view, the characterization of a motion
challenging legality as “other motion” under Rule 126 is incorrect.
3.
I turn to the question of whether counsel had a right to appeal the Impugned
Decision. The question of the legality of the Tribunal is not specifically mentioned in
our Rules.2 Counsel have considered that the issue falls within the scope of Rule 90
and should be considered a preliminary motion challenging jurisdiction. A decision
on such a motion is appealable as of right, pursuant to Rule 90(B)(i). However, in
the Impugned Decision, the Trial Chamber has rejected counsel’s assertion. Counsel
have appealed the findings of the Trial Chamber, considering that their appeals were
based on Rule 90(B)(i). The matter brought before the Appeals Chamber is whether
the challenges to legality fall within the scope of a motion challenging jurisdiction.

1

See Rule 126(A).

2

Our Rules of Procedure and Evidence allow parties to bring two types of appeals before the Appeals Chamber:
(i) appeals as of right; and (ii) certified appeals. Certification is contemplated in Rule 126 and Rule 90(B)(ii)
for preliminary motions other than those challenging jurisdiction. Appeals of right are otherwise addressed in
specific rules.
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4.
In determining whether a particular matter is jurisdictional in nature, other
international tribunals have given straightforward answers based on their Rules. These
answers have determined whether the appeal lodged before them was admissible or
not.3 Should this approach be followed in the present case, our Chamber would be
required to give a definitive answer to the question of whether a challenge to the
legality of the Tribunal is comprised within the challenges listed under the Rules. As
a consequence, the appeals would be dismissed outright or, alternatively, we would
address the merits.
5.
In the present case, counsel dispute the Trial Chamber’s assertion that legality
is not encompassed in jurisdiction. In counsel’s view, our Tribunal has no jurisdiction
to try the Appellants because it was illegally established. Legality as such becomes
a fundamental question of merit, as it not only relates to the admissibility of the
appeals before our Chamber but also to the admissibility of the motions before the
Trial Chamber. If the Tribunal cannot review the legality of its own establishment,
logically, counsel cannot procedurally raise this challenge.
6.
Thus, a question which is intrinsically linked to the merits impacts the
admissibility of the appeals before our Chamber. This problem, in my view, does not
have a clear answer in our Rules. Construction of the Rules is thus required. Rule 3
of the Rules provides:
(A) The Rules shall be interpreted in a manner consonant with the spirit of the
Statute and, in order of precedence, (i) the principles of interpretation laid
down in customary international law as codified in Articles 31, 32 and 33
of the Vienna Convention on the Law of Treaties (1969), (ii) international
standards on human rights (iii) the general principles of international
criminal law and procedure, and, as appropriate, (iv) the Lebanese Code of
Criminal Procedure.
(B) Any ambiguity that has not been resolved in the manner provided for in
paragraph (A) shall be resolved by the adoption of such interpretation as is
3

See ICTY, Prosecutor v. Tolimir, Case No. IT-05-88/2-AR72.2, Decision on Zdravko Tolimir’s Appeal Against
the Decision on Submissions of the Accused Concerning Legality of Arrest, 12 March 2009, paras 11-12.
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considered to be the most favourable to any relevant suspect or accused in
the circumstance then under consideration.
These provisions offer avenues to facilitate the construction of all other Rules. In my
opinion, the first three avenues of interpretation do not provide a clear and explicit
solution to the issue before us. Consequently, the most relevant avenue to be explored
is Lebanese law and the way in which it would address the matter.
7.
Under Lebanese law, in the absence of clear language to the contrary, the
admissibility of an appeal is determined by the nature of the dispute brought before
the court. The decision of the court of first instance does not preclude a party from
bringing forward an appeal, when that party disputes the characterization given by
the lower court.4 In the present case, the dispute relates to the question of whether
or not the challenge made to the legality of the Tribunal is jurisdictional in nature.
It follows that, if we interpret our Rules in the light of Lebanese law, as directed by
one of the prongs listed in Rule 3, the appeals must be admitted on the basis of Rule
90(B)(i) to allow us to discuss, in the merits, whether legality is encompassed under
jurisdiction. In addition, this interpretation is also the most favourable to the accused
as it allows us to admit all three appeals.
8.
On this basis, the three appeals of Messrs Ayyash, Badreddine and Oneissi are,
in my view, admissible at this stage.

4

This is a general principle under Lebanese law. A concrete application of this principle appears in both the
Lebanese Code of Criminal Procedure and the Lebanese Code of Civil Procedure (applicable to criminal
proceedings pursuant to its Article 6). Pursuant to Article 303 of the Lebanese Code of Criminal Procedure,
the prosecution is allowed to appeal “on points of law” (pourvoi en cassation) before the Court of Cassation a
decision by the Court of Appeal, whereby the latter considered the crime committed to be a petty offence, and
the prosecution considers it to be a misdemeanour. This is an exception to the principle that “appeals on points
of law” cannot be brought before the Court of Cassation in matters of petty offences. In other words, the basis
on which the decision can be appealed is determined by the grounds submitted by the party and not by the
characterization given by the lower court. Articles 62 and 640 of the Lebanese Code of Civil Procedure are also
an application of this general principle: the right to appeal in civil procedures in Lebanon is determined by the
value of the dispute. If a lower court decides that the value is less than what is appealable by law, but the party
disagrees with this finding, the matter remains appealable, i.e. the grounds submitted by the party determine
whether the appeal is admissible or not. See Ahmad Abou el Wafa, Ousoul al mouhakamat al madaniya [Civil
Procedure], 4th edition, 1989 p. 288. See also: arts 4 and 536 of the French Code of Civil Procedure referring to
the same principle.
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II.

Merits

9.
First, the issue of whether a challenge to legality is jurisdictional in nature
must be addressed. To that extent, I agree with the views advanced by my colleagues
in paragraphs 12 to 16 of this Decision. For reasons that follow, I consider that a
challenge to legality does not fall within the ambit of jurisdiction. This is a direct
consequence of the distinctive nature of the two concepts and of the clear limitative
wording of Rule 90(E).
10. The question of whether Resolution 1757 was legal is an evaluation of the
instrument that created the Tribunal. On the other hand, jurisdiction relates to the
ability of a court to hear a certain matter.5 In addressing the jurisdiction of a court,
there is an underlying assumption that this court was legally constituted.6 The result
of an illegal constitutive instrument is that a court’s decisions are invalid and the
court must be considered to be non-existent. In contrast, a challenge to a court’s
jurisdiction, if successful, will only limit the scope of its powers. As a result,
questions of jurisdiction and legality are not similar and one cannot be subsumed in
the other. This justifies the narrow scope and limitative nature of Rule 90(E).
11. However, if it is not jurisdictional, can a challenge to legality be considered
to be a different kind of preliminary motion subject to our authority? To answer that
question, we must turn to the instrument that has established this Tribunal. I concur
with the views adopted in the Decision. We are constituted by Security Council
Resolution 1757 (2007) and we have no power to review the actions of the Security
Council to that end.
12. I add the following: in my view, and for reasons that follow, Security Council
resolutions enjoy a presumption of legality.
13. As noted in paragraph 37 of the Decision, the Security Council can make
determinations as to the existence of a threat to international peace and security, but
5

G. Stefani, G. Levasseur et B. Bouloc, Procédure pénale, Dalloz, 16ème édition, 1996, p. 403, para. 395.

6

United States, Court of Appeals of North Carolina, Pinner v. Pinner, 234 S.E.2d 633 (1977): “Jurisdiction is the
power of the court to decide a matter in controversy, and presupposes the existence of a duly constituted court
with control over the subject matter and the parties.”
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only to the extent that it is in conformity with the Purposes and Principles of the
United Nations.7 As such, they are the legal boundaries for the Council’s discretion.
14. In turn, the resolutions of the Security Council are presumed legal, i.e. in
conformity with the Purposes and Principles of the United Nations Charter, and
indeed with the Charter as a whole, because of the following considerations:
(i) An overarching commitment to justice and international law: Article 1(1)
of the Charter defining the Purposes of the United Nations indicates that
member states of the United Nations express their commitment to the
principles of justice and international law when maintaining peace and
security.8
(ii) A body mandated by law to take actions: Under Article 24 of the Charter,
the member States of the United Nations “confer on the Security Council
primary responsibility for the maintenance of international peace and
security, and agree that in carrying out its duties under this responsibility
the Security Council acts on their behalf,” i.e. the Security Council is the
appropriate body, as determined by the Charter, to undertake actions aimed
at maintaining international peace and security.9
(iii) The need to ensure a “prompt and effective action”10: This requirement
results from the urgency that sometimes characterizes the actions of the
Council. Questioning these actions defeats the purpose of promptness and
effectiveness.
7

See Arts 1 and 2 of the UN Charter.

8

The International Court of Justice has held that “[…] when the Organization takes action which warrants the
assertion that it was appropriate for the fulfilment of one of the stated purposes of the United Nations, the
presumption is that such action is not ultra vires the Organization”, see ICJ, Certain Expenses of the United
Nations (Article 17, paragraph 2 of the Charter), Advisory Opinion, 20 July 1962, I.C.J. Reports 1962, p. 168.

9

See also Tadić Appeal Decision, para. 44:
It does not follow from the fact that the United Nations has no legislature that the Security Council is not
empowered to set up this International Tribunal if it is acting pursuant to an authority found within its
constitution, the United Nations Charter. […] the Security Council was endowed with the power to create this
International Tribunal as a measure under Chapter VII in the light of its determination that there exists a threat
to the peace.

10 See Art. 24 of the UN Charter.
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(iv) An internal system of checks: The Security Council is a politically
heterogeneous body. Fifteen different sovereign states, with different
political wills, are represented. The voting process, with a requirement
of nine votes and the existence of veto powers, is very strict. Thus, the
composition and voting regime of the Council ensure that its decisions
may be presumed legal.
15. This presumption of legality of the Security Council resolutions may in theory
appear rebuttable, i.e. compliance of the Security Council’s actions with the Purposes
and Principles of the Charter can be verified. However, in practice, a review of such
actions is not possible. For one, there is no mechanism that would vest authorization
in any institution to do so. Moreover, any review would encounter various obstacles
such as the impossibility of assessing the appropriateness of the Council’s actions
and the fact that such a review might hamper these actions. The same applies to the
Security Council’s decision regarding the measures it applies once it has found that
such a threat exists.
16. In sum, the actions of the Security Council benefit from a presumption of
legality, which may appear to be rebuttable, but in practice is not. For this reason and
those mentioned in the Decision, I concur with the majority’s view that any review
of the Security Council’s actions by the Tribunal is therefore impossible.
Done in Arabic, English and French, the English version being authoritative.
Dated 24 October 2012,
Leidschendam, the Netherlands

Judge Ralph Riachy
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HEADNOTE1
Following the failure of Messrs Ayyash, Badreddine, Oneissi and Sabra to appear
before the Tribunal, the Trial Chamber decided to commence trial proceedings in
their absence. Defence Counsel appointed to represent each of the four Accused
asked the Trial Chamber to reconsider this decision. The Trial Chamber denied
their request. Counsel now appeal against the Trial Chamber’s decision denying
reconsideration.
The Appeals Chamber unanimously dismisses the four appeals.
The Impugned Decision was a decision on reconsideration under Rule 140. Counsel
had to show prejudice resulting from a refusal to reconsider the original In Absentia
Decision. Because any prejudice arising in these circumstances will be cured if
the accused appear and decide to exercise their right to a full retrial, the Appeals
Chamber rejects most of the Defence challenges in limine. However, the potential
prejudice resulting from a violation of the Accused’s right to know about the nature
of the charges and to participate in the proceedings could not be cured by a retrial.
These rights can be effectively guaranteed only if proper notification has occurred.
Consequently, only this issue is properly before the Appeals Chamber.
The Appeals Chamber holds that the Trial Chamber did not err in formulating the
standard of reconsideration under Rule 140. It also concludes that the Trial Chamber
did not err in setting out and applying the applicable legal standards with respect to
notification. The Appeals Chamber holds that a trial in absentia may only be conducted
where (i) reasonable efforts have been taken to notify the accused personally; (ii) the
evidence as to notification satisfies the Trial Chamber that the accused actually knew
of the proceedings against them; (iii) it does so with such degree of specificity that
the accused’s absence means they must have elected not to attend the hearing and
therefore have waived their right to be present. The Trial Chamber must be satisfied
that on the basis of all the available evidence before it, these three elements are met;
1

This Headnote does not constitute part of the decision of the Appeals Chamber. It has been prepared for the
convenience of the reader, who may find it useful to have an overview of the decision. Only the text of the
decision itself is authoritative.
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that may be done by inference from all the circumstances of the case. Because of this
requirement and the consequences that flow from the decision to proceed in absentia,
this is necessarily a high evidentiary standard.
Given the extent and specificity of the Trial Chamber’s review of the evidence with
respect to the notification of the Accused in the original In Absentia Decision, the
Appeals Chamber finds that the Trial Chamber applied the highest evidentiary
standards in establishing that the Accused were informed of the charges against
them, of their right to participate in the proceedings and of the consequences if
they did not appear. These standards are also met by the Trial Chamber’s findings,
which leave no doubt as to the Trial Chamber’s satisfaction that the Accused were
properly notified in the specific circumstances of this case. The Defence has failed to
demonstrate that the Trial Chamber committed an error in the Impugned Decision
when it rejected their requests for reconsideration with regard to notification.

353

In Absentia Reconsideration AC

INTRODUCTION
1.
Following the failure of Messrs Ayyash, Badreddine, Oneissi and Sabra to
appear before the Tribunal, the Trial Chamber decided to commence trial proceedings
in absentia.2 Defence counsel appointed to represent each of the four Accused3 asked
the Trial Chamber to reconsider this decision.4 In the Impugned Decision, the Trial
Chamber denied their request5 and counsel now seek to appeal this decision.6
2.
The Accused have a right to know about the charges against them and must be
given the choice to participate in the trial before a decision is made to proceed in their
absence. On this basis we hold that the only issues counsel could appeal were those
related to the proper notification of the Accused of the proceedings against them. We
conclude that the Trial Chamber applied the proper legal standard for notification.
We therefore dismiss the appeals.

2

STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/I/TC, Decision to Hold Trial In Absentia, 1 February
2012 (“In Absentia Decision”).

3

STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/I/PTJ, Assignment of Counsel for the Proceedings Held
In Absentia Pursuant to Rule 106 of the Rules, 2 February 2012.

4

STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/TC: Request of the Defence for Mr Badreddine for
Reconsideration of the “Decision to Hold Trial In Absentia” Rendered by the Trial Chamber on 1 February
2012, 22 May 2012 (“Badreddine Reconsideration Request”); Sabra Motion for Reconsideration of the Trial
Chamber’s Order to Hold a Trial In Absentia, 23 May 2012 (“Sabra Reconsideration Request”); Request by the
Oneissi Defence for Reconsideration of the Decision to Hold Trial In Absentia of 1 February 2012 (“Oneissi
Reconsideration Request”), 24 May 2012; Ayyash Motion Joining Sabra Motion for Reconsideration of the
Trial Chamber’s Order to Hold a Trial In Absentia, 24 May 2012.

5

STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/TC, Decision on Reconsideration of the Trial In
Absentia Decision, 11 July 2012 (“Impugned Decision”).

6

STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/AC/AR126.1, Appeal of the Oneissi Defence Against
the Trial Chamber Decision on Reconsideration of the Trial In Absentia Decision, 5 September 2012 (“Oneissi
Appeal”); Sabra’s Appeal against Decision on Reconsideration of the Trial In Absentia Decision, 5 September
2012 (“Sabra Appeal”); Appeal of the Badreddine Defence against the “Decision on Reconsideration of the Trial
In Absentia Decision”, 5 September 2012 (“Badreddine Appeal”); Ayyash Joinder in “Sabra’s Appeal against
Decision on Reconsideration of the Trial In Absentia Decision”, 5 September 2012. All further references to
filings and decisions relate to this case number unless otherwise stated. We rejected an attempt by counsel for
Mr Ayyash to file an appeal without obtaining certification, see STL, Prosecutor v. Ayyash et al., Case No.
STL-11-01/PT/AC, Decision on Request by Defence for Mr Ayyash for Extension of Time to File an Appeal, 17
August 2012.
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SUBMISSIONS OF THE PARTIES
3.
Defence counsel raise a number of arguments on appeal. Generally, these
relate to:
• the Trial Chamber’s decision to limit the scope of its review to issues arising
from its application of Rule 106 (A);7
• the standard of reconsideration applied by the Trial Chamber;8
• the legality of in absentia proceedings in general;9
• the availability of a future retrial and the modalities of such a trial;10
• the finding that the In Absentia Decision was not discretionary;11
• the absence of the accused from the in absentia proceedings and the effect of
the assignment of counsel;12
• the meaning and effect of the term “absconded” and whether there was
evidence that the accused had absconded;13
• the Trial Chamber’s finding that it is not necessary to prove that the Accused
are alive;14
• the Trial Chamber’s finding that the Accused were properly notified;15

7

Oneissi Appeal, paras 12-17; Sabra Appeal, paras 13-18, Badreddine Appeal, paras 4, 10, 11.

8

Oneissi Appeal, paras 7-21, 23-41; Sabra Appeal, paras 13-15, 17, 30-34; Badreddine Appeal, paras 4, 10-15.

9

Badreddine Appeal, paras 10-15.

10 Badreddine Appeal, paras 16-39; Oneissi Appeal, paras 42-63; Sabra Appeal, para. 57.
11 Sabra Appeal, paras 53-60.
12 Sabra Appeal, paras 14(b-d), 19-24, Oneissi Appeal, paras 23-41.
13 Sabra Appeal, paras 46-48, 50-52; Badreddine Appeal, paras 42-44, Oneissi Appeal, para. 64.
14 Sabra Appeal, paras 25-29.
15 Oneissi Appeal, paras 64-73, Sabra Appeal, paras 32, 35-44, 49-52; Badreddine Appeal, paras 45-47.
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4.
In response to each of these arguments, the Prosecutor submitted that the
Defence had not shown a) that these issues arose from the Impugned Decision, or b)
that the Trial Chamber erred, or c) that the Trial Chamber failed to apply the relevant
standard to the evidence before it.16

STANDARD OF REVIEW ON APPEAL
5.
The decision of the Trial Chamber whether to reconsider a previous decision is
a discretionary decision17 to which, if it complies with settled principles, the Appeals
Chamber must accord deference. On appellate review, the issue is not whether or
not we agree with the impugned decision, but whether the Trial Chamber is shown
to have exercised its discretion incorrectly.18 Accordingly, we will not interfere with
an impugned decision unless the Trial Chamber committed a discernible error.19
16 Prosecution Consolidated Response to Defence Appeals against “Decision on Reconsideration of the Trial In
Absentia Decision”, 26 September 2012 (“Prosecutor’s Consolidated Response”), paras 2, 10-12, 52-68 (in
relation to the scope of Trial Chamber’s review); paras 4, 13 (in relation to the reconsideration standard); paras
5, 28-34 (in relation to whether the accused is alive); paras 2, 52-68 (in relation to the legality of in absentia
proceedings); paras 35-40 (in relation to notification measures outside Lebanon); paras 41-43 (in relation to
the content of notification); paras 35-40 (in relation to notification measures outside Lebanon); paras 44-49 (in
relation to the use of the term “absconded”); paras 14-18 (in relation to the absence of counsel in the process
leading to the In Absentia Decision); paras 19-27 (in relation to whether the decision to proceed in absentia
was discretionary); paras 56, 62, 65 (in relation to the right to a retrial). We rejected the Defence request to file
a reply to the Prosecutor’s Consolidated Response, see Order on Defence Request for Leave to File a Reply, 8
October 2012.
17 Rule 140 STL RPE: “A Chamber may […] reconsider a decision […] [emphasis added]”. We note that, contrary
to the recognized standard before international tribunals which we adopt above, in some national jurisdictions,
discretionary powers of judges have a broader scope, see G. Cornu, Vocabulaire Juridique, 7ème édition,
Presses Universitaires de France, Paris, 2005 where the term discrétionnaire (as procedurally applicable to
judges) is defined as such:
Se dit du pouvoir d’appréciation du juge dans les cas exceptionnels où celui-ci jouit de la faculté de prendre,
en fonction des circonstances (qu’il apprécie librement), une décision qui non seulement échappe au contrôle
de la Cour de cassation, comme toute appréciation souveraine de fait, mais, plus spécifiquement, peut se
référer, pour motif suffisant, au sentiment d’opportunité du juge (sous réserve, en appel, d’une appréciation
différente de l’opportunité).
18 ICTR, Bagosora et al. v. Prosecutor, Case No. ICTR-98-41-A, Interlocutory Appeal from Refusal to Reconsider
Decisions Relating to Protective Measures and Application for a Declaration of “Lack of Jurisdiction”, 2 May
2002, para. 10; ICTR, Prosecutor v. Karemera et al., Case No. ICTR-98-44-AR73.14, Decision on Mathieu
Ngirumpatse’s Appeal from the Trial Chamber Decision of 17 September 2008, 30 January 2009 (“Karemera
et al. 2009 Decision”) para. 12; ICTY, Prosecutor v. Prlić et al., Case No. IT-04-74-AR73.16, Decision on
Jadranko Prlić’s Interlocutory Appeal against the Decision on Prlić Defence Motion for Reconsideration of the
Decision on Admission of Documentary Evidence, 3 November 2009 (“Prlić et al. Decision”) para. 6.
19 Prlić et al. Decision, para. 6; ICTR, Ngirabatware v. Prosecutor, Case No. ICTR-99-54-A, Decision on Augustin
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Such error exists where the Trial Chamber i) based its decision on an incorrect
interpretation of the governing law; ii) made a patently incorrect finding of fact,
or iii) reached a decision so unreasonable as to constitute an abuse of the Trial
Chamber’s discretion.20
6.
The scope of the Appeals Chamber’s inquiry is strictly limited to the decision
denying reconsideration and the Appeals Chamber will only examine whether the
Trial Chamber correctly exercised its discretion in refusing to reconsider the prior
decision.21

DISCUSSION
I.

Preliminary Issues
A.

The requests for an oral hearing

7.
We note counsel’s requests for an oral hearing in this appeal.22 Under
Rule 187 of the Rules of Procedure and Evidence (“Rules”) the appeal may be
determined entirely on the basis of the written briefs. This Rule is similar to those
of the International Criminal Tribunal for the former Yugoslavia (“ICTY”),23 the
International Criminal Tribunal for Rwanda (“ICTR”),24 and the International
Ngirabatware’s Appeal of Decisions Denying Motions to Vary Trial Date, 12 May 2009 (“Ngirabatware
Decision”) para. 8; Karemera et al. 2009 Decision, para. 18. These cases refer to case-law relating to appellate
review of discretionary decisions in general, see, e.g., ICTY, Prosecutor v. Stanišić, Case No. IT-04-79AR65.1, Decision on Prosecution’s Interlocutory Appeal of Mico Stanišić’s Provisional Release, 17 October
2005, (“Stanišić Decision”), para. 6; ICTY, Prosecutor v. S. Milošević, Case No. IT-99-37-AR73, Reasons
for Decision on Prosecution Interlocutory Appeal from Refusal to Order Joinder, 18 April 2002, (“Milošević
Decision on Joinder”) paras 4-5; see also ICC, Prosecutor v. Kony et al., Case No. ICC-02/04-01/05 OA 3,
Judgment on the appeal of the Defence against the “Decision on the admissibility of the case under article 19(1)
of the Statute” of 10 March 2009, 16 September 2009, paras 79-81.
20 Prlić et al. Decision, para. 6; Ngirabatware Decision, para. 8; Karemera et al. 2009 Decision, para.15. See also
Milošević Decision on Joinder, paras 4-6; Stanišić Decision, para. 6.
21 Prlić et al. Decision, para. 6.
22 Oneissi Appeal, para. 75; Badreddine Appeal, para. 6.
23 See Rule 116 bis ICTY RPE.
24 See Rule 117 ICTR RPE.
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Criminal Court (“ICC”).25 The ICTR Appeals Chamber has held that “interlocutory
appeals are generally considered on arguments made in briefs without a hearing. A
party requesting leave to make oral arguments must demonstrate that the issues on
appeal cannot be effectively addressed through written arguments.”26 We adopt this
approach in respect of interlocutory appeals before the Tribunal. In this case, the
written submissions of the parties have exhaustively addressed the issues on appeal.
Counsel have not demonstrated that this is insufficient for the proper disposal of the
appeal. We are satisfied that an oral hearing would not be necessary or useful and
reject the requests.
B.

The scope of the appeals
1.

The proper certification standard

8.
We have noted the broad extent of the issues raised on appeal in the four
Defence briefs. To a certain degree, this reflects the lack of clarity in the Trial
Chamber’s Certification Decision.27 Rule 126 requires the Trial Chamber to make a
finding that the decision for which certification to appeal is sought “involves an issue
that would significantly affect the fair and expeditious conduct of the proceedings
or the outcome of the trial, and for which an immediate resolution by the Appeals
Chamber may materially advance the proceedings.” This is a high threshold. The Rule
expresses the principle that not all interlocutory decisions of the Trial Chamber are
subject to automatic appeal. Apart from decisions against which the Rules provide an
appeal as of right,28 only those decisions that fulfil the stringent requirements of Rule
25 See Rule 156(3) ICC RPE.
26 ICTR, Prosecutor v. Karemera et al., Case No. ICTR-98-44-AR.91, Decision on “Joseph Nzirorera’s Appeal
From Refusal to Investigate [a] Prosecution Witness for False Testimony” and on Motion for Oral Arguments,
22 January 2009, para. 14; see also ICC, Prosecutor v. Ruto et al., Case No. ICC-01/09-01/11 OA, Decision on
the “Request for an Oral Hearing Pursuant to Rule 156(3)”, 17 August 2011, para. 10 (holding that the Appeals
Chamber “must be furnished with cogent reasons that demonstrate why an oral hearing in lieu of, or in addition
to, written submissions is necessary.”)
27 STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/TC, Decision Certifying for Appeal the “Decision on
Reconsideration of the Trial In Absentia Decision, 23 August 2012 (“Certification Decision”).
28 See Rules 11(D), 11(F), 17(H), 60 bis(L), 81(C), 88(B), 90(B)(i), 92(D), Rule 102(C), 108(C), 116(D), 118(K),
119(D), 135(G), 152(I), 170(C) STL RPE.
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126(C)—or Rule 90(B)(ii) in the case of preliminary motions—may be challenged
before the Appeals Chamber before final judgment. Certification must necessarily be
the exception.
9.
Other international criminal courts and tribunals have similar provisions
in their Rules of Procedure and Evidence29 and we draw guidance from their
extensive case-law. These courts have referred to the potentially disruptive nature of
interlocutory appeals and the need to limit them to situations where the requirements
of the test contained in Rule 126(C) are met.30 These requirements—the existence of
an important issue and the need for immediate resolution by the Appeals Chamber—
are cumulative.31
10. In its Certification Decision, the Trial Chamber did not elaborate on why
it considered that the specific standard required by Rule 126(C) had been met. It
merely stated that:
[T]he issue of whether the Trial Chamber should have reconsidered its decision
to proceed to a trial in absentia is one that falls squarely within Rule 126(C) in
that it would first, significantly affect the fair and expeditious conduct of the

29 See Rule 73 ICTY RPE; Rule 73 ICTR RPE; Art. 82(1)(d) ICC St.
30 See, e.g., ICTR, Prosecutor v. Karemera et al., Case No. ICTR-98-44-AR73(C), Decision on Prosecutor’s
Interlocutory Appeal of Decision on Judicial Notice, 16 June 2006 (“Karemera et al. 2006 Decision”), para.
17 (holding that “[i]nterlocutory appeals […] interrupt the continuity of trial proceedings and so should only
be allowed when there is a significant advantage to doing so—that is, when, in the Trial Chamber’s judgement,
there is an important issue meriting immediate resolution by the Appeals Chamber”); see also ICC, Situation
in Uganda, Case No. ICC-02/04-01/05, Decision on Prosecutor’s Application for Leave to Appeal in Part PreTrial Chamber II’s Decision on the Prosecutor’s Applications for Warrants of Arrest under Article 58, 19 August
2005, para. 19. We note that the standard of Rule 126(C) also applies to Rule 90(B)(ii).
31 See, e.g., ICTY, Prosecutor v. Mladić, Case No. IT-09-92-T, Decision on the Defence Motion for Certification
to Appeal the Decision on Submissions Relative to the Proposed “EDS” Method of Disclosure, 13 August
2012, para. 3 (holding that the “purpose of a request for certification to appeal is not to show that an impugned
decision is incorrectly reasoned, but rather to demonstrate that the two cumulative conditions set out in Rule
73(B) have been met”); ICTR, Prosecutor v. Nizeyimana, Case No. ICTR-00-55C-T, Decision on Defence
Motion for Certification of the Trial Chamber 12 July 2011 Decision on Defence Motion to Take Judicial
Notice of Adjudicated Facts, 8 August 2011, para. 8 (holding that “[c]ertification to appeal may be granted only
if both criteria are satisfied”); ICC, Prosecutor v. Banda et al., Case No. ICC-02/05-03/09, Decision on the
Prosecution’s Application for Leave to Appeal the “Reasons for the Order on Translation of Witness Statements
(ICC-02/0503/09-199) and Additional Instructions on Translation”, 1 November 2011, para. 6 (noting that “the
requirements [...] are cumulative”).
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proceedings or the outcome of the trial and, second, materially advance the
proceedings if it were immediately resolved by the Appeals Chamber.32

11. This conclusory finding is insufficient to satisfy the purpose of certification.
Faced with the multiple arguments raised by the Appellants, the Trial Chamber was
required to explain which precise issue would be significant enough in its view
to warrant immediate resolution by the Appeals Chamber. In certifying the whole
decision for appeal, without further specificity, the Trial Chamber disregarded the
explicit reference to an appealable “issue” in Rule 126(C).33 Such an approach to
certification under Rule 126(C) is against the interests of judicial economy in that it
requires the Appeals Chamber to address issues that might better be decided during
an appeal against the Trial Chamber’s final judgment or—depending on the outcome
of the case—might not need to be decided at all. It should therefore be avoided in
the future.
2.

Admissible arguments on appeal

12. Counsel for the four Appellants challenge the Impugned Decision on numerous
grounds. The decision addressed counsel’s requests for reconsideration of the Trial
Chamber’s decision to hold a trial in absentia. Under Rule 140, Counsel were
required to show before the Trial Chamber that failure to reconsider that decision
would, as a minimum, result in prejudice to the Appellants.34 We find that, except
for the issue of notification, Defence counsel have not demonstrated that prejudice
could conceivably have resulted from refusal to reconsider the In Absentia Decision.
13. Article 22 of the Statute and Rule 106 of the Rules permit the Tribunal under
specific circumstances to hold trials in the absence of the accused. These provisions
impose strict preconditions to proceeding in such a way. They include the requirement
for the accused to be formally notified in accordance with the Statute and the Rules
32 Certification Decision, para. 5.
33 Of course a decision could potentially relate to only one issue (see Karemera et al. 2006 Decision, para. 16).
However, this was not the case here.
34 STL, Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/AC/R176bis, Decision on Defence Requests
for Reconsideration of the Appeals Chamber’s Decision of 16 February 2011, 18 July 2012 (“Rule 176 bis
Reconsideration Decision”), paras 20, 24-25.
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and that the notification is effective, allowing the accused to make an election as to
whether to waive their right to appear.35
14. Accused persons retain the right to a full retrial before this Tribunal when they
are apprehended or have decided to appear voluntarily.36 This right to a retrial applies
at all stages of the proceedings. In principle, therefore, any prejudice that could
conceivably arise from the Trial Chamber’s decision to hold a trial in absentia is
cured by the availability of a retrial. The Accused’s appearance at the Tribunal would
terminate the effect of that decision because as soon as they appear, the proceedings
would begin anew, unless the Accused decide otherwise.37
15. However, an accused has a right to know the nature of the charges and a right
to participate in any proceeding against him.38 The prejudice to the accused resulting
from the violation of these rights could not be cured by a retrial. In the context
of proceedings in absentia, these rights can be effectively guaranteed only if the
accused were in fact properly notified, in sufficient detail, to enable them to make a
choice whether or not to appear. That is the question which warranted certification.
16. In addition, we consider that Defence counsel possess only those powers that
the Accused have, were they present.39 In this case, to allow all the arguments of the

35 See below, paras 22-33.
36 Contrary to Defence assertions (Badreddine Appeal, paras 31-39; Oneissi Appeal, paras 42-63), this right is
guaranteed by both the Statute and Rules. As we have made clear in our Decision of 24 October 2012 (STL,
Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/AC/AR90.1, Decision on the Defence Appeals Against
the Trial Chamber’s “Decision on the Defence Challenges to the Jurisdiction and Legality of the Tribunal”,
24 October 2012, para. 31), the United Nations Security Council adopted the Tribunal’s Statute under Chapter
VII of the United Nations Charter, thus issuing a binding decision, inter alia, that “[i]n case of conviction in
absentia, the accused […] shall have the right to be retried […] before the Special Tribunal” (Art. 22(3) of the
Statute), and that this right be effectively respected. The right of retrial is fundamental to the use of Article 22.
On this basis, we agree with the Trial Chamber that there is “no reason to believe that this right guaranteed by
the Statute will not be respected (Impugned Decision, para. 27).” There is no need at this stage to consider how
the right to retrial would play out in practice. Further, in light of the clear provisions of Rules 108 and 109, there
is no substance to the argument advanced by counsel for Mr Badreddine that the Accused could be found to have
de facto waived their right to retrial by “accepting counsel” because they have not appeared for trial (Badreddine
Appeal, paras 33-34).
37 See Rules 108 and 109 STL RPE.
38 See below, paras 22-34.
39 Rule 176 bis Reconsideration Decision, para. 18.
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Defence would give counsel more rights than the Accused would have if they were
to appear, by affording them access to a remedy not available to the Accused.40
17. For the foregoing reasons, we hold that questions pertaining to issues that
went beyond the issue of notification were not properly before the Trial Chamber.
Consequently, we reject all arguments on appeal that are not related to the issue of
whether or not the Trial Chamber erred when it rejected Defence arguments relating
to the issue of notification of the Accused.
II.

The Merits of the Appeals
A.

Whether the Trial Chamber erred in setting out the standard of
reconsideration

18. Counsel for Mr Oneissi argue that the Trial Chamber’s refusal to re-examine the
In Absentia Decision was founded on an error of interpretation of the reconsideration
standard under Rule 140.41 They contend that this error invalidated the decision and
is itself a ground of appeal.42 Counsel for Messrs Badreddine43 and Sabra44 make a
similar argument.
19. The standard applicable to requests for reconsideration under Rule 140 of
the Rules as set out by the Trial Chamber in the Impugned Decision is worded
slightly differently from the one set out by the Appeals Chamber in our Rule 176bis
Reconsideration Decision. There we emphasized that “a party seeking reconsideration
must show that the decision resulted in an injustice” and that such injustice at a
minimum “involves prejudice”.45 We also stated that grounds for reconsideration
may include “a decision that is erroneous or that constituted an abuse of power on

40 See above, para. 14.
41 Oneissi Appeal, paras 7-17.
42 Oneissi Appeal, paras 18-21.
43 See Badreddine Appeal, para. 4.
44 Sabra Appeal, paras 13-18.
45 Rule 176 bis Reconsideration Decision, para. 24.
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the part of the Chamber” or where there are “new facts or a material change in
circumstances that arises after the decision is made”.46 The Trial Chamber used the
term “error of reasoning” rather than “erroneous” and did not explicitly state that
“abuse of power” is a ground for reconsideration.
20. However, it is not necessarily an error for the Trial Chamber to articulate the
test using language that is not precisely the same as that employed by the Appeals
Chamber.47 Here, the Defence has not demonstrated the essential point: how the Trial
Chamber’s formulation is incompatible with the Appeals Chamber’s standard. We
note that the Trial Chamber provided a number of grounds on which reconsideration
can be sought, emphasizing the “need to avoid injustice.” It did not hold that these
grounds were exhaustive.48 What is important is whether the Trial Chamber correctly
applied the reconsideration standard when addressing the claims of the Defence. We
will examine this issue in relation to the matters on appeal.
B.

Whether the Trial Chamber erred in refusing to reconsider its decision
with respect to notification

21. Counsel for Messrs Oneissi and Sabra argue that the Trial Chamber failed
to properly address their submission that the Accused were entitled to be actually
informed of the charges against them. They submit that the Accused should be
provided not only with the specifics of the Indictment49 but also with particulars
of the consequences of their failure to attend the proceedings.50 Counsel for all
four Accused also claim that the Trial Chamber erred when it concluded that all
reasonable steps had been taken to inform the Accused of the charges against them.
In this regard, they argue that the Trial Chamber erred in not reconsidering its

46 Rule 176 bis Reconsideration Decision, para. 25.
47 See, e.g., Karemera et al. 2009 Decision, para. 15 (finding that although it would have been preferable for the
Trial Chamber to articulate the test more explicitly, the test had been applied correctly and did not amount to an
abuse of discretion by the Trial Chamber).
48 Impugned Decision, para. 6; see also para. 7.
49 Oneissi Appeal, paras 66, 73.
50 Sabra Appeal, para. 32.
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decision to limit its analysis of notification measures to those taken inside Lebanon.51
In addition, counsel for Mr Sabra contend that the Trial Chamber erroneously failed
to make a finding that Mr Sabra was alive. They also submit that the Trial Chamber
erroneously included its finding that the Accused had absconded in establishing
whether notification had occurred. Accordingly, counsel for all of the accused argue
that the relevant standard for notification of accused persons before proceeding in
absentia has not been met.52 The Prosecutor argues that the Trial Chamber did not
err.53
1.
22.

The applicable legal standards for notification

Article 22(1)(c) of the Statute states:
1. The Special Tribunal shall conduct trial proceedings in the absence of the
accused, if he or she:
[...]
(c) has absconded or otherwise cannot be found and all reasonable steps have
been taken to secure his or her appearance before the Tribunal and to inform
him or her of the charges confirmed by the Pre-Trial Judge.

Rule 106(A)(iii) mirrors this provision.
23. In addition, Article 22(2)(a) creates a separate but complementary notification
requirement relating to the service of the indictment on the accused:
2. When hearings are conducted in the absence of the accused, the Special
Tribunal shall ensure that:
(a) The accused has been notified, or served with the indictment, or notice has
otherwise been given of the indictment through publication in the media or
communication to the State of residence or nationality.
[...]

51 Oneissi Appeal, para. 71; Sabra Appeal, paras 32, 35-44, 49; Badreddine Appeal, paras 46-47.
52 Oneissi Appeal, para. 64-73; Sabra Appeal, paras 32, 35–44, 49-52; Badreddine Appeal, paras 45-47.
53 Prosecutor’s Consolidated Response, paras 35-44, 50-51.
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Rule 106(B) requires the Trial Chamber to ensure that this requirement is met.
24.

Rule 76(B) sets out the applicable standard for formal notification:
Personal service of an indictment on the accused is effected by giving the
accused a copy of the indictment, together with the summons to appear or the
arrest warrant.

However, if reasonable attempts have been made to serve these documents and these
have failed, the President of the Tribunal may order that service be effected in an
alternative manner, including by public advertisement under Rule 76 bis.54
25. While at first sight it may appear that—absent personal notification or
personal service of the indictment—the literal wording of Article 22(2) of the Statute
only requires “notice [that has] otherwise been given”, both the French and Arabic
versions of the Statute make clear that the accused themselves must be notified
in all the circumstances described by the Statute.55 The essential question then is
what is sufficient to constitute “notification” to the accused. In this regard, we are
mindful of our obligation under Article 28(2) of the Statute to interpret the Rules of
Procedure and Evidence as reflecting the “highest standards of international criminal
procedure.”
26. Under the International Covenant on Civil and Political Rights (“ICCPR”),
which Lebanon has ratified, all persons accused of a crime have the right to be tried
in their presence and to be notified of the charges against them.56 The Human Rights
Committee has held that accused persons can, however, waive their right to be present
during their trial.57 Waiver can be inferred from the absence of the accused if a court
54 Rule 76(E) STL RPE.
55 See Art. 22(2)(a) STLSt. of the French version (« L’acte d’accusation a été notifié ou signifié à l’accusé,
ou que celui-ci en a été avisé par voie d’insertion dans les médias ou de communication addressée
à son État de résidence ou de nationalité ») ; see also Article 22(2)(a) STLSt. of the Arabic version:
 أو تم إخطاره بقرار االتهام عن طريق النشر في وسائط اإلعالم أو االتصال في دولة إقامته أو،أن المتهم قد أبلغ بقرار االتهام أو تم تسليمها إليه
جنسيته؛
56 Arts 14(3)(a) and (d) of the International Covenant on Civil and Political Rights, 16 December 1966, 999
U.N.T.S. 171(“ICCPR”).
57 UN Human Rights Committee, General Comment No. 32: Article 14: Right To Equality Before Courts And
Tribunals And To A Fair Trial, UN Doc. CCPR/C/GC/32, 23 August 2007 (“General Comment No. 32”), para.
36 (stating that “[p]roceedings in the absence of the accused may in some circumstances be permissible in the
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can “verify that the [accused] had been informed of the pending case.”58 However, to
proceed in absentia, the court must ensure that the necessary steps have been taken
to summon the accused in a timely manner and to request their attendance.59
27. While the European Convention on Human Rights60 does not bind Lebanon or
this Tribunal, we have found the case-law of the European Court of Human Rights
(“ECtHR”) of assistance in assessing the highest standards of international criminal
procedure on this point. This Tribunal differs greatly from many of the domestic
procedural systems that form the background to the ECtHR’s review of cases. The
STL Statute and Rules contain safeguards that go beyond those in many of these
jurisdictions, including the right to a full retrial,61 the availability of alternate methods
of participating in the trial62 and the assignment of counsel to represent the accused
during in absentia proceedings.63 However, some ECtHR case law is pertinent to
the articulation of the standard for the proper conduct of trials in absentia given the
significant body of case law on this subject.64
28. ECtHR case-law endorses the right of the accused to be present at trial. It
holds that the accused may waive that right by exercising their own free will, either
expressly or tacitly through their conduct, as long as waiver can be established “in an
unequivocal manner and [is] attended by minimum safeguards commensurate to its
interest of the proper administration of justice, i.e. when accused persons, although informed of the proceedings
sufficiently in advance, decline to exercise their right to be present”).
58 UN Human Rights Committee, Maleki v. Italy, UN Doc. CCPR/C/66/D/699/1996 (1999), para. 9.4; see also UN
Human Rights Committee, Mbenge v. Zaire, UN Doc. CCPR/C/OP/2 (1990), para. 14.1 (finding that waiver can
be inferred if all the necessary steps have been taken to inform the accused person of the charges and notify them
of the proceedings); General Comment No. 32, para. 36.
59 General Comment No. 32, para. 36.
60 Convention for the Protection of Human Rights and Fundamental Freedoms, 4 November 1950, 213 U.N.T.S.
222 (“European Convention”).
61 Art. 22(3) STLSt.; Rules 108, 109, STL RPE.
62 Rules 103, 104, 105 STL RPE,
63 Art. 22(2)(c) STLSt.; Rule 105 bis(B) STL RPE.
64 Art. 6 of the European Convention provides a right of an accused to “defend himself in person”. We also note
that the Tribunal’s Statute was drafted in such a way as to “take account of the relevant case law of the [ECtHR],
which determined the regularity of trials in absentia in full respect for the rights of the accused” (Report of the
Secretary-General on the Establishment of a Special Tribunal for Lebanon, UN Doc. S/2006/893 (2006), para.
33 [footnote omitted]).
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importance.”65 However, for the accused to waive the right to be present, they must
first know of the proceedings against them. Only when there is sufficient evidence
that the accused were aware that criminal proceedings existed against them and
knew the nature of and reason for those charges could a finding be made that they
have elected to waive their right to be present.66
29. The ECtHR has held in this regard that notification must be carried out “with
procedural and substantive requirements capable of guaranteeing the effective
exercise of the accused’s rights; vague and informal knowledge cannot suffice”.67
This indicates that indirect knowledge of proceedings alone is not sufficient if formal
steps have not been taken, even if it results in actual knowledge.68 States are given
wide discretion as to the choice of procedural means necessary to ensure notification.
However, these procedural means must be shown to be effective.69
30.
Moreover, the required knowledge is not limited to the charges in the
indictment. Rather, it must also relate to the consequences resulting from the
accused’s failure to appeal.70
65 ECtHR, Sejdovic v. Italy, App. No. 56581/00, Judgment (GC), 1 March 2006 (“Sejdovic v. Italy”), para. 86;
ECtHR, Demebukov v. Bulgaria, App. No. 68020/01, Judgment, 28 February 2008 (“Demebukov v. Bulgaria”),
para. 47; see also ECtHR, Colozza v. Italy, App. No. 9024/80, Judgment, 12 February 1985 (“Colozza v. Italy”),
para. 28.
66 Sejdovic v. Italy, para. 99.
67 Ibid.; ECtHR, T. v. Italy, App. No. 14104/88, Judgment, 12 October 1992 (“T. v. Italy”), paras 28-29;
ECtHR, Somogyi v. Italy, App. No. 67972/01, Judgment, 18 May 2004 (“Somogyi v. Italy”), para. 75.
68 However, contrary to assertions by counsel for Oneissi (Oneissi Appeal, para. 66; Oneissi Reconsideration
Request, para. 35) this case-law cannot be read to imply that waiver can only be inferred from the accused’s
absence if the accused was notified officially and in person. In all three cases (Sejdovic v. Italy, T. v. Italy, and
Somogyi v. Italy) the official notification was clearly insufficient to constitute effective notification and the State
was found to have violated Article 6 of the European Convention. It should also be taken into consideration
that the ECtHR makes a general determination on whether a breach has occurred after considering a number
of different factors bearing on the decision, including the procedural law of the domestic system. In the above
cases, the limited availability of a right to retrial or comprehensive appeal may have been one such factor
contributing to a finding of breach.
69 See Somogyi v. Italy, para. 67; see also Sejdovic v. Italy, para. 83.
70 Sejdovic v. Italy, para. 87 (holding that “before an accused can be said to have implicitly, through his conduct,
waived an important right under Article 6 of the Convention, it must be shown that he could reasonably have
foreseen what the consequences of his conduct would be”); Demebukov v. Bulgaria, para. 48; see also ECtHR,
Jones v UK, App. No. 30900/02, Decision on Admissibility, 9 September 2003. It should be noted that the
guaranteed right to a retrial, notwithstanding whether the accused knew about the proceedings available at this
Tribunal, provides an additional safeguard of the rights of the accused to that existing in some of the domestic
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31. We have concluded that Article 22 of the Statute and Rule 106 of the Rules,
interpreted in light of the international human rights standards, require that in
absentia trials are possible only where i) reasonable efforts have been taken to notify
the accused personally; ii) the evidence as to notification satisfies the Trial Chamber
that the accused actually knew of the proceedings against them; and that iii) it does
so with such degree of specificity that the accused’s absence means they must have
elected not to attend the hearing and therefore have waived their right to be present.
32. There is no requirement under the Tribunal’s Statute or Rules, or under
international human rights law that the Trial Chamber must receive positive evidence
of the accused’s knowledge, or that notification must be carried out officially and in
person.71 Rather, the Trial Chamber must be satisfied that the three elements set out
above are met on the basis of the available evidence before it. That may be done by
inference from the circumstances.
33. Given this requirement and the consequences that flow from a decision to
proceed in absentia, this is necessarily a high evidentiary standard.
2.

The application of this standard by the Trial Chamber
a)

The Trial Chamber’s legal holdings

34. In the Impugned Decision, the Trial Chamber rejected a challenge by counsel
for Mr Oneissi with respect to the notification of the Accused, noting that the Defence
had failed to show “that the standard used in assessing the notification did not meet
the requirements of international human rights law.”72 However, it did not set out the
standard it had applied. We must therefore turn to the original In Absentia Decision
to determine the Trial Chamber’s reasoning in this regard.

jurisdictions to which the ECtHR cases relate.
71 Contra Oneissi Appeal, para. 66. We note that under Rule 76(A) and (B) STL RPE, State officials effect personal
service by giving the accused a copy of the indictment and other relevant documents.
72 Impugned Decision, para. 24.
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35. In that Decision the Trial Chamber referred to Article 22 of the Statute and
Rule 106 of the Rules.73 When assessing that Rule it stated the following:
The Trial Chamber also need not attempt to define the terms used in Rule
106 (A) (iii), namely, of securing “the appearance before the Tribunal” of an
accused, or informing the person of the charges. Both necessarily involve those
steps required to notify an accused that he or she has been indicted. Securing
an appearance, however, may mean “apprehending” an accused (presumably
through an arrest) or alternatively, obtaining their appearance at the Tribunal to
participate in a trial other than by being physically present in the court room.
The latter requires such notification as to allow an accused person to make an
informed choice of whether or not to participate in the trial.74

36. The Trial Chamber further explained that “notification allowing an accused
person to make an informed choice as to participation (in the circumstances relevant
to Rules 104 and 105)75 will normally require more than the mere formal service of
an indictment”.76 In order to further clarify the standard required for it to be satisfied
that the Accused have waived their right to be present, the Trial Chamber expressly
considered the requirements of the Tribunal’s Statute and Rules, international human
rights law, and Lebanese criminal procedural law as well as the practices of other
international courts and tribunals.77
37. It held that, while Lebanese procedural law requires a specific set of formal
steps to achieve “notification”, the Statute and Rules, read in light of international
human rights law and jurisprudence from the international criminal tribunals require
in addition proof of effective notification of the indictment to the accused.78 It held
that the applicable standard under human rights law was that:

73 In Absentia Decision, paras 21-22.
74 Id. at para. 29.
75 Rule 104 STL RPE sets out a number of ways an accused can participate in the proceedings without being
physically present. Rule 105 STL RPE provides for the participation of an accused in the proceedings by way
of video-conference.
76 In Absentia Decision, para. 30.
77 Id. at paras 31-39; see also Rule 3 STL RPE.
78 Id. at paras 28-39.
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The accused must have waived the right to attend the trial by exercising their
own free will or through their conduct. The objective is to ensure that the
accused can properly exercise the right to appear, or conversely, not to appear
at the trial.79

The Trial Chamber further considered that:
The State authorities have a wide discretion as to the method used to properly
inform the accused; what counts is the effectiveness of that communication.80

38. We are satisfied that, in the In Absentia Decision, the Trial Chamber correctly
identified the essential legal requirements to proceed with a trial in absentia,
in particular with regard to the required knowledge on part of the Accused. The
Trial Chamber was therefore correct in rejecting reconsideration of its In Absentia
Decision on this basis.
39. We note that the Trial Chamber’s decision does not contain a specific statement
on the evidentiary standard it applied when determining whether the accused were
in fact notified of the charges against them and the consequences of their failure to
appear. But what is important is whether the Trial Chamber did in fact apply the
required high standard when making its factual findings. We address this issue next.
b)

The Trial Chamber’s factual findings
i)

Whether the high evidentiary standard was applied in practice

40. In the Impugned Decision, the Trial Chamber rejected the Defence requests for
reconsideration that related to an alleged lack of notification.81 It did not recapitulate
the extensive findings it made in the In Absentia Decision. We therefore turn to that
Decision in order to establish which standards the Trial Chamber applied.
41. In the In Absentia Decision the Trial Chamber determined that it “must consider
the steps taken to inform the four Accused of the charges as confirmed by the Pre79 Id. at para. 32.
80 Ibid.
81 Impugned Decision, paras 16-19; 24, 35-36.
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Trial Judge in the Indictment.”82 It first interpreted the formal requirements of Rule
76 in the light of Lebanese law and found that these requirements for notification
had been met, including all reasonable attempts to serve the relevant documents
personally83 and, exceptionally, through advertisement in the Lebanese media.84 With
regard to the latter, it found that “notification of an indictment in such an alternative
manner may satisfy the guarantees provided to an accused in international human
rights law to be properly informed of the charges [...]”, explicitly referring to ECtHR
case-law.85
42. The Trial Chamber also noted that it had “reviewed a wealth of material,
published in the Lebanese and international print, broadcast and electronic media,
connecting the indictment with the names and faces” of the four Accused86 and
found that “[e]ach of the four Accused must have known, from the extent of the
media coverage—at least unofficially from 30 June 2011—that he was a possible
accused.”87 The Trial Chamber referred to the “near saturation media coverage in
Lebanon” connecting the four Accused to the Indictment following the publication
of their names.88 It found that “[t]he evidence of the widespread publication of the
indictment and the identifying information is overwhelming. No other conclusion is
reasonably available to the Trial Chamber.”89 The Trial Chamber also mentioned the
coverage in the Lebanese and international media following the complete unsealing
of the Indictment.90 It again found that “the information connecting Mr Ayyash, Mr
82 In Absentia Decision, para. 45.
83 Id. at paras 45-51. The Trial Chamber explicitly stated that it did not “believe that posting documents in the
[Tribunal’s] Beirut field office constitutes an effective means of informing an accused person of the existence of
an indictment or of his or her rights to participate in the trial, and will accordingly not consider this requirement
under Lebanese law in determining whether ‘all reasonable steps’ have been taken”, see In Absentia Decision,
para. 50.
84 In Absentia Decision, paras 52-56.
85 Id. at para. 56.
86 Id. at para. 59.
87 Id. at para. 63.
88 Id. at para. 67.
89 Ibid.
90 Id. at paras 71-74.
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Badreddine, Mr Oneissi and Mr Sabra with the indictment, and the content of the
indictment itself, was of such notoriety in Lebanon by 17 August 2011 that none
could have been ignorant of the charges against them.”91
43. While these findings were primarily directed at the Accused’s knowledge
of the charges against them, the Trial Chamber also reviewed the evidence as to
whether the Accused would have had knowledge of the procedural consequences
that would result from failure to appear before the Tribunal. In particular, the Trial
Chamber made reference to a statement by the Tribunal’s President which was
disseminated in Lebanon. In this statement, the President explained the Accused’s
right to participate in the proceedings and noted that in their absence, Defence
counsel would be appointed to represent them.92 The Trial Chamber was “satisfied
that the President’s statement was so widely published and broadcast in Lebanon that
each of the Accused would have had to have been aware at the time of its publication
that they were entitled to participate in a trial in the manner specified in Rules 104
and 105.”93
44. Finally, the Trial Chamber reviewed in detail the steps taken by the Lebanese
authorities to inform each of the Accused of the charges and other relevant documents,
including the content of Rules 104 and 105.94 This included seeking the accused at
their potential residences and the residences of their families95 and—with respect to
Messrs Badreddine and Ayyash—at their former places of employment.96
45.

The Trial Chamber concluded that:
[i]n the totality of these circumstances it is inconceivable that [the four
Accused] could be unaware that they have been indicted. Mr Ayyash, Mr
Badreddine, Mr Oneissi and Mr Sabra have also each been notified according
to Lebanese criminal procedural law of the indictment and of various Tribunal

91 Id. at para. 74.
92 Id. at para. 68; see also para. 58.
93 Id. at para. 70.
94 Id. at paras 75-104.
95 Id. at paras 107-110; see also paras 71-111.
96 Id. at para. 107-108.
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documents informing them of their rights to participate in the trial without
being physically present in the court room.97

46. Given the extent and specificity of the Trial Chamber’s review, we find that
the Trial Chamber applied the highest evidentiary standards in establishing that the
Accused were informed of the charges against them, of their right to participate in
the proceedings and of the consequences if they did not appear. These standards
are also reflected in the Trial Chamber’s findings, which leave no doubt as to the
Trial Chamber’s satisfaction that the Accused were properly notified in the specific
circumstances of this case.
ii)

The geographical extent of notification

47. Counsel argue that in the Impugned Decision the Trial Chamber erred by failing
to consider whether notification was formally conducted outside Lebanon.98 In the
In Absentia Decision, the Trial Chamber did not extend its analysis of notification
measures to places outside Lebanon on the basis that “the information available does
not suggest that any of [the Accused] has left Lebanon.”99 On reconsideration, the
Trial Chamber reaffirmed this position and found that counsel had not presented new
facts, or showed any error of reasoning.100
48. As pointed out by the Prosecutor, there is no legal requirement for the Trial
Chamber to order formal notification to the accused outside of Lebanon.101 The Trial
Chamber’s finding in the In Absentia Decision that notification measures were not
necessary beyond Lebanon was a factual finding made by the Trial Chamber in
relation to the evidence before it. On reconsideration, the Trial Chamber was correct
in deciding that a mere disagreement with this finding was not sufficient to warrant
reconsideration and that the Defence had brought no new evidence undermining it.102
97 Id. at para. 106; see also para. 111.
98 Sabra Appeal, paras 35-44; Oneissi Appeal, paras 71-72; Badreddine Appeal, paras 45-47.
99 In Absentia Decision, para. 25.
100 Impugned Decision, paras 17-18, 36.
101 See Prosecutor’s Consolidated Response, para. 36, referring to Art. 22(2)(a) STLSt.
102 Impugned Decision, para. 36.
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In particular, the Defence argument rested on the lack of evidence as to the precise
whereabouts of the Accused.103 They repeat this assertion on appeal without bringing
evidence that the Accused had left Lebanon.104 This is not sufficient to disturb the
Trial Chamber’s reasonable finding. We note however, that certain measures were
in fact taken outside Lebanon, such as the issuance of international arrest warrants
upon confirmation of the indictment.105
iii)

Determination of whether the accused is alive

49. Counsel for Mr Sabra argue that the Trial Chamber erroneously failed to
consider whether Mr Sabra is still alive.106 They argue that under Articles 1 and 22
of the Statute and Rule 106(A) of the Rules, the Trial Chamber was required to make
a positive finding to that effect and that a lack of evidence that an accused is dead is
insufficient.107 The Prosecutor submits that this is not necessary.108
50. The Trial Chamber did not address the question whether it had a legal obligation
to make a positive finding that an accused is alive before deciding to proceed in
absentia.109 Naturally, it is a requirement for a trial that an Accused is alive.110
However, there is nothing in the Statute, Rules or otherwise that would require the
Prosecutor to bring positive proof of this fact at this stage. Were we to suppose such
a requirement, this would in effect make the conduct of in absentia proceedings
impossible, especially in circumstances where an accused has absconded or otherwise
103 Badreddine Reconsideration Request, paras 15-18, Sabra Reconsideration Request, paras 43-45; Oneissi
Reconsideration Request, para. 43.
104 Badreddine Appeal, paras 45-47; Sabra Appeal, paras 35-42; Oneissi Appeal, para. 71.
105 See In Absentia Decision, paras 5 (noting that “the Pre-Trial Judge issued four international arrest warrants
and authorised the Prosecutor to request Interpol to transmit ‘red notices’”), 59 (noting that the Trial Chamber
had “reviewed a wealth of material, published in the Lebanese and international print, broadcast and electronic
media”); see also above, para. 42.
106 Sabra Appeal, paras 25-29.
107 Sabra Appeal, paras 27-28.
108 Prosecutor’s Consolidated Response, paras 28-34.
109 Impugned Decision, para. 35.
110 See e.g., ICTY, Prosecutor v. S. Milošević, Case No. IT-02-54-T, Order Terminating the Proceedings,
14 March 2006, p. 2 (noting that “in the case of the death of an accused, the proceedings have to be terminated”).
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cannot be found.111 On the contrary, on reconsideration all that the Trial Chamber
was required to consider was whether information existed that would indicate that
the Accused could not have been notified because they were deceased. It noted that
the Prosecutor presented official documents from the Lebanese authorities certifying
that no death certificates in respect of any of the four Accused have been issued.112
Therefore, the Trial Chamber did not err in refusing to reconsider its decision.
iv)

Alleged reliance by the Trial Chamber on fact that the Accused
have absconded

51. Contrary to the assertion made by Counsel for Sabra, the Trial Chamber did
not rely on its finding that the accused had absconded to arrive at the conclusion that
effective notification had occurred.113 Rather, the Trial Chamber separately addressed
the question of notification and, having found that the accused had been effectively
notified of proceedings, made a factual finding pursuant to Rule 106(A)(iii) that the
accused had absconded or otherwise could not be found and all reasonable steps had
been taken to secure their appearance before the Tribunal and to inform them of the
charges against them.114
C.

Conclusion

52. The Defence has failed to demonstrate that the Trial Chamber committed an
error in the Impugned Decision when it rejected their requests for reconsideration
with regard to notification. Consequently, the Defence challenges are rejected.

111 It is implicit in the Trial Chamber’s findings that the Accused had been notified and had absconded that it
regarded them to be alive, see In Absentia Decision, para. 111.
112 Impugned Decision, para. 35.
113 Sabra Appeal, para. 49.
114 See In Absentia Decision, paras 106, 111.
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DISPOSITION
FOR THESE REASONS;
THE APPEALS CHAMBER, deciding unanimously;
DISMISSES all four appeals.
Done in Arabic, English and French, the English version being authoritative
Dated 1 November 2012,
Leidschendam, the Netherlands

Judge David Baragwanath
Presiding
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I.

Introduction

1.
The Pre-Trial Judge of the Special Tribunal for Lebanon (the “Tribunal”) is
seised of six motions filed by counsel for Mr. Sabra (“Sabra Defence”), seeking the
disclosure of specific material and information from the Prosecution,1 and hereby
issues his decision.
II.

Background

2.
On 19 July 2012, the Pre-Trial Judge, following consultation with the Parties,
set the tentative date for the start of trial proceedings for 25 March 2013.2 This start
date was determined as early as possible, in the interest of justice, to enable all actors
to anticipate future deadlines and better prepare for trial.3
3.
On 28 August 2012, the Pre-Trial Judge, following further consultation
with the Parties,4 issued an order setting 15 November 2012 as the deadline for the
Prosecution to file its pre-trial brief and associated documents required by Rule 91(G)
of the Rules of Procedure and Evidence (the “Rules”).5

1

STL, The Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/PTJ, Sabra’s First Motion for an Order for
Disclosure — Phone Numbers Allegedly in Contact with the Number Attributed to Mr. Sabra, 10 October
2012 (“First Disclosure Motion”); Sabra’s Second motion for an Order for Disclosure — Theoretical Cell
Coverage, 11 October 2012 (“Second Disclosure Motion”); Sabra’s Third Motion for an Order for Disclosure
— Information Relating to the Telecard, Attributed SIM and Statements of Staff of News Agencies, 18 October
2012 (“Third Disclosure Motion”); Sabra’s Fourth Motion for an Order for Disclosure – Information Pertaining
to Abu Adass, 19 October 2012 (“Fourth Disclosure Motion”); Corrigendum to Sabra’s Fourth Motion for an
Order for Disclosure – Information Pertaining to Abu Adass, Confidential, 1 November 2012; Sabra’s Fifth
Motion for an Order for Disclosure – SMS Records, Confidential, 29 October 2012 (“Fifth Disclosure Motion”);
and Sabra’s Sixth Motion for an Order for Disclosure – Information Relating to Addresses Attributed to Mr
Sabra and Alleged Associates, 31 October 2012 (“Sixth Disclosure Motion”).

2

STL, The Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/PTJ, Order Setting a Tentative Date for the Start
of Trial Proceedings, 19 July 2012.

3

Id, para. 19.

4

STL, The Prosecutor v. Ayyash et al., STL-11-01, Status Conference before the Pre-Trial Judge, 26 July 2012,
Official Transcript, p. 10, ll. 9 et seq.

5

STL, The Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/PTJ, Order Setting a Date for Filing the
Prosecution’s Pre-Trial Brief, 28 August 2012, para. 10, p. 3.
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4.
On 27 September 2012, counsel for the Defence of Messrs Ayyash, Badreddine,
Oneissi and Sabra, filed a joint motion seeking a series of orders setting a time line
for trial preparations (the “Joint Defence Motion”).6
5.
Subsequent to the Joint Defence Motion, and before the Pre-Trial Judge
had ruled on it, the Sabra Defence filed four motions for the disclosure of specific
material on 10, 11, 18 and 19 October 2012 (collectively, the “first Four Disclosure
Motions”).
6.
On 25 October 2012, the Pre-Trial Judge, ruled on the Joint Defence Motion and
set out a working plan, pursuant to Rule 91(A) of the Rules, indicating the deadlines
for the Parties and participating victims to fulfil their preparation obligations prior
to trial.7
7.
On 29 and 31 October 2012, respectively, the Sabra Defence filed its Fifth and
Sixth Disclosure Motions (collectively with the first Four Disclosure Motions, the
“Disclosure Motions”).
8.
On 1 November 2012, the Sabra Defence filed a corrigendum correcting an
error in part of its Fourth Disclosure Motion.8
III.

The Disclosure Motions

9.
The issues the Pre-Trial Judge is currently seised of by the Disclosure Motions
have been the subject of dealings inter partes by way of numerous exchanges of
correspondence and meetings between the Sabra Defence and the Prosecution
since 11 June 2012, and in the case of the Fourth Disclosure Motion, since 26 April
2012, while in the case of the Sixth Disclosure Motion, since 12 September 2012.
Both Rules 110(B) and 113 of the Rules are invoked generally, and largely without

6

STL, The Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/PTJ, Joint Defence Motion for Urgent Orders
Regarding Trial Preparation, 27 September 2012.

7

STL, The Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/PTJ, Order on a Working Plan and on the Joint
Defence Motion Regarding Trial Preparation, 25 October 2012 (“Working Plan Order”).

8

Corrigendum to Sabra’s Fourth Motion for an Order for Disclosure – Information Pertaining to Abu Adass,
Confidential, 1 November 2012 (“Corrigendum”).
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distinction, by the Sabra Defence in relation to the various categories of material
requested in the Disclosure Motions.
10. By the First Disclosure Motion, the Sabra Defence seeks disclosure of lists
of numbers of phone users that have had the greatest frequency of contact with the
telephones attributed to Messrs Sabra and Oneissi, along with other details including
the name of the phone user and the relationship alleged between the phone user and
Messrs Sabra and Oneissi.9
11. By the Second Disclosure Motion, the Sabra Defence seeks disclosure of
material related to “theoretical cell coverage”, being the theoretical evaluation of the
possible location of a particular SIM card at a particular time, based on information
of cell-tower and relevant phone records.10
12. By the Third Disclosure Motion, the Sabra Defence seeks disclosure of
material on: (i) the SIM card attributed to Mr. Sabra (“First Request of the Third
Disclosure Motion”);11 (ii) the Telecard allegedly used to make impugned calls to
Reuters and Al Jazeera (“Second Request of the Third Disclosure Motion”);12 and
(iii) calls made to Reuters and Al Jazeera (“Third Request of the Third Disclosure
Motion”).13
13. By the Fourth Disclosure Motion, the Sabra Defence seeks disclosure of
material on the role of Messrs Sabra and Oneissi in identifying and recruiting a
certain Mr. Abu Adass, allegedly to make the “false claim of responsibility” for the
Hariri attack.14 This Motion seeks disclosure of material by five particular requests,
namely, disclosure of material relating to:

9

First Disclosure Motion, paras 10-11.

10 Second Disclosure Motion, para. 22(i) and (ii). See also para. 3.
11 Third Disclosure Motion, para. 2.
12 Id., para. 3
13 Id., para. 4.
14 Fourth Disclosure Motion, paras 2, 6, 8, 11, 12 and 13.

382

Sabra Defence Disclosure PTJ

a.

allegations concerning a meeting between Messrs Sabra and Adass (“First
Request of the Fourth Disclosure Motion”);15

b.

paragraph 3 of a letter, dated 26 April 2012, by the Sabra Defence to the
Prosecution (“Second Request of the Fourth Disclosure Motion”);16

c.

paragraph 5 of a letter, dated 10 September 2012, by the Sabra Defence to
the Prosecution (“Third Request of the Fourth Disclosure Motion”);17

d.

a discussion at a meeting between the Sabra Defence and the Prosecution
(“Fourth Request of the Fourth Disclosure Motion”);18 and

e.

paragraph 6 of a letter, dated 4 October 2012, by the Sabra Defence to
the Prosecution (“Fifth Request of the Fourth Disclosure Motion”),19 as
amended by the Corrigendum.20

14. By the Fifth Disclosure Motion, the Sabra Defence seeks disclosure of material
relating to various SMS records.21
15. By the Sixth Disclosure Motion, the Sabra Defence seeks disclosure of
material relating to the residence and employment locations attributed to Mr. Sabra
and alleged associates or relatives.22

15 Id., paras 6 and 27(i).
16 Id., Annex A and paras 8 and 27(i).
17 Id., Annex C and paras 11 and 27(i).
18 Id., paras 12 and 27(i).
19 Id., Annex D and paras 13 and 27(ii).
20 Corrigendum, Annex A.
21 Fifth Disclosure Motion, para. 15.
22 Sixth Disclosure Motion, para. 2.
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IV.

The Prosecution Responses

16. The Prosecution opposes each of the first Four Disclosure Motions. The
Prosecution opposes the First Disclosure Motion as moot,23 referring to recent and
imminent disclosures.24 It denies that other materials sought are in its custody or
control,25 and in any event, characterises parts of the request as seeking an “analysis”,26
arguing that the specific disclosure provisions do not justify or impose any obligation
on the Prosecution to “create work product or particular analysis on behalf of the
Defence”.27 The Prosecution explains it has invited the Sabra Defence to inspect the
relevant Call Data Records in its Inspection Room, and has provided guidance on
how to conduct any investigations necessary.28 Ultimately, the Prosecution submits
that the Sabra Defence has the responsibility to exercise its own due diligence in
conducting further analyses.29
17. The Prosecution opposes the Second Disclosure Motion, with reference to
its efforts to date to fulfil its disclosure obligations including previous disclosures
of three external reports on predictive cell coverage.30 It also anticipated pending
disclosure of further relevant documents.31
18. The Prosecution opposes the Third Disclosure Motion, confirming certain
material was not in its custody or control,32 while extensively detailing others
23 STL, The Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/PTJ, Prosecution Response to Sabra’s First
Motion for an Order for Disclosure, 17 October 2012 (“Response to First Disclosure Motion”), paras 6 and 7.
24 Response to First Disclosure Motion, para. 16.
25 Id., para. 10.
26 Id., para. 9.
27 Id., para. 12.
28 Id., para. 14.
29 Ibid.
30 STL, The Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/PTJ, Prosecution Response to Sabra’s Motion
for an Order for Disclosure on Cell Coverage, Confidential, 18 October 2012 (“Response to Second Disclosure
Motion”), para. 4. A Public Redacted version was filed the same day.
31 Response to Second Disclosure Motion, paras 6-7.
32 STL, The Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/PTJ, Prosecution Response to “Sabra’s Third
Motion for an Order for Disclosure”, Confidential with Confidential Annexes A and B, 24 October 2012
(“Response to Third Disclosure Motion”), para. 8. A Public Redacted version was filed the same day.
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that had been disclosed to the Defence on multiple occasions as early as 4 June
2012.33 Further documents were scheduled to be provided by 15 November 2012.34
Generally, the Prosecution argues that Rule 110(B) of the Rules requires only the
disclosure of tangible material, and not “information”, in contrast to Rule 113.35
It repeats it is not obliged to find documents or undertake work to identify ERN
numbers for the Defence under the specific disclosure provisions,36 nor to “create
work product and perform the requested analysis for [the Defence’s] benefit”.37 By
the detailed identification of previous disclosures responding to the categories of
documents sought, the Prosecution highlights the Defence’s failure to conduct its
own due diligence prior to filing requests for disclosure.38 Moreover, the Prosecution
argues the Third Disclosure Motion duplicates relief already requested in multiple
other specific disclosure motions, as well as the Joint Defence Motion for which a
decision was pending at the time the First, Second and Third Disclosure Motions
were filed.39
19. The Prosecution opposes the Fourth Disclosure Motion in its entirety. It avers
that the First Request of the Fourth Disclosure Motion is essentially a “request for
particulars” by seeking clarification of “allegations in the Indictment”.40 In relation
to the Second Request of the Fourth Disclosure Motion, the Prosecution details
precisely the significant disclosures made to date, and its cooperation in arranging
inspections of material which had been postponed by the Sabra Defence just prior to
the filing of the Fourth Disclosure Motion.41 In light of this “substantial compliance”,

33 Response to Third Disclosure Motion, para. 10, 18, 25, Annex B.
34 Id., para. 25.
35 Id., paras 14-15.
36 Id., para. 28.
37 Id., para. 29.
38 Id., paras 30-32.
39 Id., paras 33-39.
40 STL, The Prosecutor v. Ayyash et al., Case No. STL-11-01/PT/PTJ, Prosecution Response to Sabra’s Fourth
Motion for an Order for Disclosure, Confidential with Confidential Annexes A, B, C and D, 25 October 2012
(“Response to Fourth Disclosure Motion), paras 8-9. A Public Redacted version was filed the same day.
41 Response to Fourth Disclosure Motion, paras 14-21.
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the Prosecution submits that an order by the Pre-Trial Judge is unnecessary.42 In
relation to the Third Request of the Fourth Disclosure Motion, the Prosecution
replies that it will be in a position to respond to the request on or before 21 December
2012.43 The Prosecution objects to the vagueness of the Fourth Request of the Fourth
Disclosure Motion, being a reference to an oral discussion at a meeting of which
no date or location details are provided.44 The Prosecution observes that the Fifth
Request of the Fourth Disclosure Motion is premature in light of the fact that it
was complying with a deadline imposed by the Sabra Defence which had not yet
expired.45 Generally, the Prosecution repeats its previous objections concerning
the Sabra Defence’s failure to exercise proper due diligence,46 and the unnecessary
duplication of relief already requested in the Joint Defence Motion.47
20. The Prosecution’s responses to the Second, Third and Fourth Disclosure
Motions were filed past the deadlines ordered. The Prosecution requests the PreTrial Judge to accept these filings out of time pursuant to Rule 9 of the Rules.48
21. Written submissions in response to the Fifth and Sixth Disclosure Motions
have not been filed by the Prosecution, as those deadlines have not yet passed.
However, such responses will not be necessary for a final determination of those
motions for the reasons provided below.

42 Id., para. 22.
43 Id., para. 32.
44 Id., para. 35.
45 Id., paras 38-41.
46 Id., paras 42-43.
47 Id., para. 44.
48 Response to Second Disclosure Motion, para. 3; Response to Third Disclosure Motion, para. 40; Response
to Fourth Disclosure Motion, para. 45. The Response to the Second Disclosure Motion was delayed as a
Prosecution staff member tasked with the response was away from the office due to unforeseen circumstances
and the Prosecutor, who was travelling away from the seat of the Tribunal, required time to turn his attention
to the response. The Response to the Third Disclosure Motion was delayed due to an evacuation drill at the
Tribunal. The Response to the Fourth Disclosure Motion was delayed by two hours due to other obligations and
filings on the same day; the Prosecution notified the Pre-Trial Judge of this fact prior to the deadline. Each of
these three responses were filed on the date as ordered but were delayed by a few hours after the noon deadline.
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V.

Discussion
A.

Applicable Law

22. Article 16 of the Tribunal’s Statute guarantees an accused, at a minimum
and in full equality, “adequate time and facilities for the preparation of his or her
defence”.49
23. Rule 110 of the Rules establishes the general disclosure obligations of the
Prosecutor and provides in relevant part:
(B)
The Prosecutor shall, on request, permit the Defence to inspect
any books, documents, photographs and tangible objects in the Prosecutor’s
custody or control, which are material to the preparation of the defence, or are
intended for use by the Prosecutor as evidence at trial or were obtained from or
belonged to the accused.

24. Rule 113 of the Rules, regulates the disclosure of exculpatory material and
provides in relevant part:
(A)
Subject to the provisions of Rules 116, 117 and 118, the Prosecutor
shall, as soon as practicable, disclose to the Defence any information in his
possession or actual knowledge, which may reasonably suggest the innocence
or mitigate the guilt of the accused or affect the credibility of the Prosecutor’s
evidence.

B.

Principles of Specific Disclosure

25. It is incumbent on the Defence to demonstrate, inter alia, that the inspection
of books, documents, photographs and tangible objects under Rule 110(B) of the
Rules is, prima facie, material to the preparation of the defence.50
49 Article 16(4)(b) STLSt.
50 International Criminal Tribunal for Rwanda (“ICTR”), Prosecutor v. Édouard Karemera, Matthieu Ngirumpatse,
Joseph Nzirorera, Case No. ICTR-98-44-AR73.18, Decision on Joseph Nzirorera’s Appeal from Decision on
Alleged Rule 66 Violation, 17 May 2010 (the “Karemera Decision”), para. 13; International Criminal Tribunal
for the former Yugoslavia (“ICTY”), Prosecutor v. Zejnil Delalić, Zdravko Mucić also known as “Pavo”, Hazim
Delić, Esad Landžo also known as “Zenga”, Case No IT-96-21-T, Decision on the Motion by the Accused
Zejnil Delalić for the Disclosure of Evidence, 26 September 1996 (the “Delalić Decision”), para. 9.
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26. Requests for specific disclosure should state explicitly, and with precision, in
relation to each category of material sought, which particular provision of the Rules
is being relied on, since Rules 110(B) and 113 are distinct in their elements. However,
materiality, for the purposes of the Defence’s trial preparations under Rule 110(B),
may also encompass the possibility that the material sought is exculpatory in nature.51
27. In accordance with the terms of Rule 110(B) of the Rules, the Prosecution is
obliged to respond to any requests for material properly sought by permitting the
inspection of any “books, documents, photographs and tangible objects” which may
be “in the Prosecutor’s custody or control”. The Prosecution must turn its mind to
the criterion of whether such books, documents, photographs and tangible objects
in its custody and control are “material to the preparation of the defence” which is
a distinct consideration, and one which is broader than the disclosure of material in
support of the Prosecution’s case-in-chief or pursuant to its disclosure obligations
under Rule 110(A) of the Rules.52
28. In relation to Rule 113 of the Rules, the Defence is also required to discharge its
burden of proof, on a prima facie basis, that the information it requests is within the
Prosecutor’s possession or actual knowledge, beyond mere speculation, and that it is
exculpatory in nature, in that it “may reasonably suggest the innocence or mitigate
the guilt of the accused or affect the credibility of the Prosecutor’s evidence”.53 A
51 ICTY, Prosecutor v. Radovan Karadžić, Case No. IT-95-5/18-PT, Decision on Accused’s Second Motion for
Inspection and Disclosure: Immunity Issue, 17 December 2008 (the “Karadžić Decision”), para. 14; ICTY,
Prosecutor v. Zejnil Delalić Mucić also known as “Pavo”, Hazim Delić, Esad Landžo also known as “Zenga”,
Case No IT-96-21-T, Decision on the Request of the Accused Hazim Delić Pursuant to Rule 68 for Exculpatory
Information, 24 June 1997, para. 14; ICTY, Prosecutor v. Tihomir Blaškić, Case No. IT-95-14-PT, Decision on
the Production of Discovery Materials, 27 January 1997 (the “Blaškić Decision”), para. 49.
52 Rule 110(A) of the Rules provides, relevantly, that “the Prosecutor shall make available to the Defence in a
language which the accused understands, (i) within thirty days of the initial appearance of an accused, or within
any other time-limit prescribed by the Pre-Trial Judge, copies of the supporting material which accompanied
the indictment when confirmation was sought as well as all statements obtained by the Prosecutor from the
accused; and (ii) within the time-limit prescribed by the Trial Chamber or by the Pre-Trial Judge, copies of:
(a) the statements of all witnesses whom the Prosecutor intends to call to testify at trial; (b) all statements,
depositions, or transcripts taken in accordance with Rules 93, 123, 125, 155, 157 and 158; and (c) copies of the
statements of additional prosecution witnesses.” See also, ICTR, Prosecutor v. Edouard Karemera, Mathieu
Ngirumpatse, Joseph Nzirorera, Case No. ICTR-98-44-T, Oral Decision on the Motion for Inspection of NonRule 68 Material, 9 March 2006.
53 ICTY, Prosecutor v. Miroslav Bralo, Case No. IT-95-17-A, Decision on Motions for Access to Ex Parte Portions
of the Record on Appeal and for Disclosure of Mitigating Material, 30 August 2006 (the “Bralo Decision”)
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wide margin of discretion is afforded to the Prosecutor in the performance of its
important duty to disclose exculpatory information, and the Prosecutor is otherwise
presumed to be acting in good faith in complying with this duty. International
criminal jurisprudence is clear that in the absence of proof by the Defence that the
Prosecution has abused its discretionary judgement in violation of its obligations,
the presumption that the Prosecutor is acting in good faith will preclude judicial
intervention.54
29. Additionally, it is well settled in the jurisprudence of other international
jurisdictions, that categories of material or information sought under the specific
disclosure provisions should be defined as specifically as possible, and the categories
of requests drafted with precision.55 The Defence cannot simply rely on a “mere
general description of the requested information but is required to define the
parameters of its inspection request with sufficient detail”.56
30. Two important qualifications circumscribe the scope of Rules 110(B) and 113.
First, the Prosecution is not obliged to sort or identify the material disclosed
according to the categories specified by the Defence.57 The Pre-Trial Judge recalls the
duty incumbent on the Defence to exercise due diligence by thoroughly reviewing
materials previously disclosed to it, to avoid unnecessary requests and delays.58
para. 31; ICTY, Prosecutor v. Radoslav Brđanin, Case No. IT-99-36-A, Decision on Appellant’s Motion for
Disclosure Pursuant to Rule 68 and Motion for an Order to the Registrar to Disclose Certain Materials, 7
December 2004, p. 3; ICTR, Prosecutor v. Juvénal Kajelijeli, Case No. ICTR-98-44A-A, Judgement, 23 May
2005, para. 262.
54 Bralo Decision, para. 31; ICTY, Prosecutor v. Miroslav Kvočka, Mlado Radić, Zoran Žigić, Dragoljub Prcać,
Case No. IT-98-30/1-A, Decision, 22 March 2004, p. 3; ICTY, Prosecutor v. Tihomir Blaškić, Case No.
IT9514-A, Decision on the Appellant’s Motions for the Production of Material, Suspension or Extension of the
Briefing Schedule, and Additional Filings, 26 September 2000, para. 39.
55 Delalić Decision, para. 10.
56 Karemera Decision, para. 32.
57 Special Court for Sierra Leone (“SCSL”), Prosecution v. Charles Ghankay Taylor, Case No. SCSL-03-1-PT,
Decision on Defence Application to Inspect Exhibits in the Custody of the Prosecution Pursuant to Rule 66(A)
(iii), 16 February 2007. Cf. ICTY, Prosecutor v. Sefer Halilović, Case No. IT-01-48-T, Decision on Motion
for Enforcement of Court Order re Electronic Disclosure Suite, 27 July 2005 (Trial Chamber I declined to
order Prosecution to create an index to over 4 million pages of documents disclosed by way of the Electronic
Disclosure Suite because no index was in existence).
58 Working Plan Order, para. 25.
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31. Second, the Prosecution is not obliged to undertake investigations, perform
analyses, or create work products which are not in its custody or control, possession
or actually known to it.59 Put another way, the Prosecution cannot disclose that which
it does not have.60 Neither Rules 110(B) nor 113 extend to permitting the Defence
to seek orders compelling the Prosecution to generate new lists, tables, or any other
type of document which organises or identifies specific documents in the disclosed
material.
32. Notwithstanding these principles delimiting the scope of the specific disclosure
provisions in the Rules, the Prosecutor is reminded of his unique statutory role as an
independent and separate organ of the Tribunal,61 mandated under the Rules to “assist
the Tribunal in establishing the truth” and furthermore, in so doing, to “respect the
fundamental rights of suspects and the accused”.62 In this central role as assisting
in the administration of justice,63 the Prosecutor is not merely a party to adversarial
proceedings vested with the duty to investigate and prosecute. Rather, as an organ of
international criminal justice charged with the duty to assist in discovering the truth,
the Prosecutor is bound to exercise his or her duties to disclose both inculpatory and,
in particular, exculpatory evidence in good faith. To that end, a wide measure of
discretion is afforded to the Prosecution, with the full expectation that it will fulfil its
disclosure obligations in an organised, comprehensible, useful and effective manner

59 ICTY, Prosecutor v. Radovan Karadžić, Case No. IT-95-5/18-T, Decision on the Accused’s Motion for Order to
Obtain Witness Statements and Testimony from National Courts, 12 January 2011, para. 11; ICTY, Prosecutor
v. Jovica Stanišić, Franko Simatović, Case No. IT-03-69-PT, Decision on Defence Motion to Receive Hard
Copies of Rule 66 Material, 11 March 2005. The terms “custody or control”, “possession” and “known” are
interpreted as synonymous: Blaškić Decision, paras 47 and 50.
60 ITCR, Prosecutor v. Ignace Bagilishema, Case No. ICTR-95-1A-T, Decision on the Request of the Defence for
an Order for Disclosure by the Prosecutor of the Admissions of Guilt of Witnesses Y, Z and AA, 8 June 2000,
para. 8; ICTR, Prosecutor v. Juvénal Kajelijeli, Case No. ICTR-98-44A-T, Decision on Kajelijeli’s Urgent
Motion and Certification with Appendices in Support of Urgent Motion for Disclosure of Materials Pursuant to
Rule 66(B) and Rule 68 of the Rules of Procedure and Evidence, 5 July 2001, para. 14.
61 Article 11(2) STLSt.
62 Rule 55(C) STL RPE.
63 STL, Case No. CH/PTJ/2009/06, Order Regarding the Detention of Persons Detained in Lebanon in Connection
with the Case of the Attack Against Prime Minister Rafiq Hariri and Others, 29 April 2009, para. 25; Blaškić
Decision, para. 50(1).
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so as to ensure delays are minimised and the accused’s fundamental rights to a fair
trial are respected.
33. Finally, the Pre-Trial Judge recalls that the Working Plan Order established a
regime for the management of specific disclosure requests pursuant to Rules 110(B)
and 113 (the “Specific Disclosure Regime”).64 In particular, with respect to
Rule 110(B) requests for disclosure under that regime, the Prosecution is to, within
five working days of any request, either:
a.

respond in writing, disclosing the material sought; or

b.

respond in writing, explaining the Prosecution’s reasons as to why the
material being sought falls outside the Prosecution’s disclosure obligations;
or

c.

respond in writing, specifying a date within a further ten working days of
that date, on which the request for disclosure will be met.

d.

Only where exceptional circumstances justify it, may the Parties seise the
PreTrial Judge with a request to vary the foregoing time limits, in respect
of a specific request for disclosure from the Defence.65

34. The Specific Disclosure Regime was devised after carefully balancing all
the various considerations and interests of the Parties and other participants in
these proceedings. In particular, it takes into account the guarantees of a fair and
expeditious trial afforded to the accused under Article 16 of the Statute, including the
entitlement to adequate time and facilities to prepare his or her defence.
C.

Application of Legal Principles to the first Four Disclosure Motions

35. In relation to each of the first Four Disclosure Motions, the Sabra Defence
submits that the information it requests is material and necessary to preparing

64 Working Plan Order, paras 24-30.
65 Working Plan Order, para. 24.
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its defence, including for the purposes of carrying out its own investigations and
instructing experts.66
36. In submitting its requests, the Sabra Defence relies largely on letters annexed
to the first Four Disclosure Motions which invoke both Rules 110(B) and 113 in a
subject header or in a sentence in the main body of the letter. The submissions for
the Sabra Defence also treat the exculpatory nature of materials sought in a very
general way. Invoking disclosure provisions in a blanket form, without specifying
with precision which provision is relied upon in relation to a discrete category of
material sought, is unhelpful to any party moving the Tribunal for relief. On the
contrary, it may risk the denial of relief, as Rules 110(B) and 113 of the Rules are
distinct in their elements.
37. In this instance, the Pre-Trial Judge finds that the Sabra Defence has not
discharged its burden of proof in relation to Rule 113 of the Rules to demonstrate
prima facie that the information it requests is within the Prosecutor’s possession or
actual knowledge, and that it is exculpatory in nature. Nevertheless, the Pre-Trial
Judge is satisfied that the information requested is, prima facie, material to the Sabra
Defence’s preparation of its defence under Rule 110(B) of the Rules as submitted.
38. With the exception of the Fourth Request of the Fourth Disclosure Motion, the
PreTrial Judge notes that the Prosecution has not raised any objections on grounds of
lack of specificity in relation to the categories posed by the Sabra Defence.
39. Accordingly, the Pre-Trial Judge grants relief, in part, for the requests for
specific disclosure sought in the first Four Disclosure Motions, but denies, as
improper, certain requests or parts thereof, identified in the findings which follow.
In granting the relief sought, the Pre-Trial Judge orders that any requests allowed
are to be subject to the operation of the Specific Disclosure Regime for Rule 110(B)
disclosures. In particular, the Pre-Trial Judge has considered each of the first Four
Disclosure Motions and finds as follows.

66 First Disclosure Motion, paras 18, 24, 25; Second Disclosure Motion, paras 5-6, 16; Third Disclosure Motion,
para. 9; Fourth Disclosure Motion, para. 20.
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1.

First Disclosure Motion

40. With respect to the First Disclosure Motion, it would appear that while certain
requests for disclosure — such as a list of most frequently contacted numbers, ranked
in terms of frequency — have been met, others remain outstanding — such as the
names of subscribers of phones in contact with Messrs Sabra and Oneissi, and their
alleged relationship with Messrs Sabra and Oneissi. The Pre-Trial Judge considers
that, where it exists, the material sought under the categories in paragraph 10 above
is relevant and material to the Sabra Defence’s preparation of its defence. Any such
material must be disclosed if it is in the custody or control of the Prosecution, but
only to the extent its disclosure does not require the Prosecution to create new work
products, engage in unprecedented analysis or require the Prosecution to undertake
investigations. Subject to the foregoing, therefore, the Prosecution is ordered to
comply with the Specific Disclosure Regime for Rule 110(B) disclosures in relation
to categories of material sought in the First Disclosure Motion, referred to at
paragraph 10 above.
2.

Second Disclosure Motion

41. The Prosecution is ordered to comply with the Specific Disclosure Regime for
Rule 110(B) disclosure requests in relation to the categories of material sought in the
Second Disclosure Motion, referred to at paragraph 11 above, that are considered
discloseable, subject to the following exceptions.
42. The request at paragraph 22(a) of the Second Disclosure Motion for a “clear
list” of various items,67 insofar as it constitutes a request for the Prosecution to create
a new work product not presently in its custody or control, is not a proper request and
is accordingly denied. However, those listed items are incorporated, by reference, in

67 Second Disclosure Motion, para. 22(i)(a). The items include: “(i) Each and every piece(s) of relevant information
used to conduct the calculation of ‘theoretical cell coverage’ which relates to their case against Messrs Sabra and
Oneissi; (ii) Any software or hardware used for that purpose; (iii) Any manual or technical verification of results
conducted by the Office of the Prosecutor and disclosure of the means and/or information used for that purpose;
(iv) Any expert opinion or advice received by the Prosecution in relation to that matter; (v) Any information
affecting the credibility or reliability of its conclusions as would fall within the terms of Rule 113”.
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the following category at paragraph 22(b),68 and to the extent that the actual items
themselves constitute “books, documents, photographs and tangible objects” in the
Prosecution’s custody or control, they must be made available.
43. The Sabra Defence also makes express reference to Rule 113 of the Rules in
two discrete sub-paragraphs in the categories of information sought, namely, “[a]
ny information affecting the credibility or reliability of its conclusions as would fall
within the terms of Rule 113”.69 However, the Sabra Defence has not discharged its
burden in this Motion to demonstrate on a prima facie basis that there is information
“in [the Prosecutor’s] possession or actual knowledge, which may reasonably
suggest the innocence or mitigate the guilt of the accused or affect the credibility of
the Prosecutor’s evidence”. Accordingly, relief for the disclosure of the information
sought in these sub-paragraphs is denied.
44. Additionally, the Sabra Defence moves the Pre-Trial Judge to order the
Prosecution to confirm that any disclosure pursuant to these orders, “constitutes each
and every item of relevant information relating to the calculation of ‘theoretical cell
coverage’”. Where some of that material is already in possession of the Defence, the
Sabra Defence submits that the Prosecution should be ordered to identify it by its
ERN”.70 This level of organisation is not a requirement of Rule 110(B) of the Rules,
and the Pre-Trial Judge recalls that the Defence must exercise its own due diligence
in identifying relevant material.71
45. Notwithstanding this, and consistent with the Working Plan Order, the PreTrial Judge orders the Prosecution to file a notice of compliance by 30 November
2012 at the latest, indicating that it has complied with this Decision. For the avoidance
of doubt, this requirement for a notice of compliance applies equally to the First,
Third and Fourth Disclosure Motions.

68 Id., para. 22(i)(b). This category seeks “[t]o disclose without delay […] each and every one of the above” with
reference to para. 22(a).
69 Id., paras 22(i)(a)(v) and (i)(b)(vii).
70 Second Disclosure Motion, para. 22(ii).
71 Working Plan Order, para. 25.
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3.

Third Disclosure Motion

46. The Prosecution is ordered to comply with the Specific Disclosure Regime
for Rule 110(B) disclosures in relation to the categories of material sought in the
Third Disclosure Motion, referred to at paragraph 12 above, that are considered
discloseable subject to the following exceptions.
47. The Third Request of the Third Disclosure Motion seeks information relating
to calls made to Reuters and Al Jazeera, in particular:72
a.

[...] the list of all persons – with their statements or records of interviews
– that [the Prosecution] or other entities have interviewed and who worked
for Reuters or Al-Jazeera at the time. If this material has already been
disclosed to [the Sabra Defence], in whole or in part, identify the relevant
ERNs.

b.

[...] the Call Sequence Table or any other records of calls received by
Reuters and Al-Jazeera on 14 February 2005. If this information has
already been disclosed to [the Sabra Defence], please provide the relevant
ERN references.
(emphasis added)

48. The Pre-Trial Judge grants relief for disclosure to these categories of material
in part. As previously stated,73 Rule 110(B) of the Rules does not oblige the
Prosecution to identify, by ERNs, any previously disclosed material. Accordingly,
the Pre-Trial Judge denies relief for the portions underlined. Relief for the balance
of these categories is granted, subject to a further qualification. For the avoidance
of doubt, any “list” referred to is to be understood as a list currently in the custody
and control of the Prosecution and not one that needs to be freshly generated by the
Prosecution solely for the purpose of responding to these specific requests by the
Sabra Defence. This is subject to any other relevant exemption in the Rules such as

72 Third Disclosure Motion, para. 4.
73 Para. 30 above.
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Rule 111 in relation to reports, memoranda or other internal documents prepared by
the Prosecution in connection with its investigations or preparation of its case.
4.

Fourth Disclosure Motion

49. The Prosecution is ordered to comply with the Specific Disclosure Regime
for Rule 110(B) disclosures in relation to the categories of material sought in the
Fourth Disclosure Motion, referred to at paragraph 13 above, that are considered
discloseable subject to the following exceptions.
50. Restating its terms generally, the First Request of the Fourth Disclosure
Motion asks the Prosecution the following74:
i.

Do you allege that one of the accused personally met with a particular
individual? If so, please specify.

ii. Do you allege that one of the accused a specific location with a
particular individual between certain dates? If so, please specify those
times when you alleged both of them visited that location together.
51. The Pre-Trial Judge considers that this request cannot be characterised as
anything other than a request for particulars seeking clarification of allegations in
the Indictment. As such, it is an improper request, regardless of whether Rule 110(B)
or 113 is relied on, and is accordingly denied.
52. With respect to the Second Request of the Fourth Disclosure Motion, the PreTrial Judge denies the relief sought, insofar as it requests the Prosecutor to specify
“(i) how each part of the Second Request has been responded to; (ii) which parts are
outstanding, and (iii) the extent to which any material disclosed actually pertains to
that request (sic) and (iv) if any material relevant to that request has not yet been
disclosed, to disclose it without delay [...]”.75 This is again a level of organisation
beyond the scope of Rule 110(B) of the Rules. The PreTrial Judge otherwise grants
relief for the remaining elements of this Second Request of the Fourth Disclosure
74 Fourth Disclosure Motion, para. 6.
75 Id., para. 23.
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Motion which is considered discloseable subject to the operation of the Specific
Disclosure Regime.
53. With respect to the Fourth Request of the Fourth Disclosure Motion, the Sabra
Defence seeks disclosure of “the sort of information the Defence would require to
be identified by the Prosecution in relation to the material collected from the home
of Abu Adass” as “discussed orally during the meeting with the Prosecution”.76
The request is denied on grounds of lack of specificity. In its form, relief cannot be
expected to be provided on the basis of oral discussions in meetings between the
Prosecution and the Sabra Defence, particularly where the content of those meetings
has not been specified.77 Relief is denied to this category of material in its entirety.
54. With respect to the Fifth Request of the Fourth Disclosure Motion, an error by
the Sabra Defence in annexing the wrong letter at Annex D, was amended by way of
a corrigendum filed on 1 November 2012.78 The corrigendum rectifies the problem
by annexing the correct letter which replaces Annex D of the Fourth Disclosure
Motion.79 In light of the fact that time has not lapsed for the Prosecution to file its
response pursuant to Rule 8 of the Rules, the Pre-Trial Judge will consider and rule
on this specific request separately at a later date, pending any further submissions by
the Prosecution.
55. As an aside, the Fourth Request and the Fifth Request of the Fourth Disclosure
Motion illuminate starkly why the practice of seeking disclosure of specific material
by way of cross-referencing discussions or correspondence annexed to Motions
should be discouraged. It should be avoided in particular when requests, originally
76 Id., para. 12.
77 Karadžić Decision, para. 20.
78 By its prayer for relief at paragraph 27(ii) of the Fourth Disclosure Motion, the Sabra Defence sought an order
to permit the inspection of information as set out in paragraph 13 of the same Motion. Paragraph 13 refers
to information the Sabra Defence sought on 4 October 2012 “relating to the family, friends and associates of
Abu Adass”. However, it cited, in a footnote, paragraph 6 of a letter of 4 October 2012 attached to the Fourth
Disclosure Motion at “Annex D”. That citation, to an extract of a letter which sought material on investigative
measures undertaken on Mr. Sabra, bore no resemblance to the stated description in paragraph 13 in the body
of the Fourth Disclosure Motion. Instead, other letters were annexed to the Motion (see, Fourth Disclosure
Motion Annex C: Letter from Sabra Defence to Prosecution dated 10 September 2012) which, in fact, do refer
to Mr. Adass at paragraph 6, compounding the uncertainty and confusion.
79 Corrigendum, Annex A.
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made in previous correspondence, have been subject to extensive subsequent dealings
and negotiations between the parties and partial disclosures have been provided
which render moot parts of the original inter partes request by correspondence. It
is unhelpful both to the cause of the moving party and to the Judge or Chamber
determining the Motion to have to discern the relevant parts of such correspondence,
or series of correspondence, as the case may be. Such a practice does not conform
to the requirement of specificity. Nor does it conform to the spirit of the Tribunal’s
Practice Direction on filing of documents.80 While relevant historical correspondence
may be annexed by way of supporting material, categories of specific disclosure
should, ideally, be drafted with precision in the main body of the Motion.
D.

Application of Legal Principles to Prosecution Requests

56. The Prosecution makes two separate requests to the Pre-Trial Judge in its
Responses to the Third and Fourth Disclosure Motions. First, pursuant to Article 18(2)
of the Statute and Rule 77(A) of the Rules, it seeks an order that “any party claiming
inadequate disclosure or seeking relief based on disclosure obligations must certify
in its respective motion that: (1) the party has reviewed all material already disclosed
to it to date and (2) the material disclosed does not contain the material or information
for which judicial relief is sought”.81
57. Second, the Prosecution seeks a direction that “the parties should not seek
identical relief in multiple motions, especially while the Pre-Trial Judge is seized
of the first request for relief and has not yet determined the matter” and “[i]n the
alternative […] [d]irect the Parties to file consolidated motions rather than multiple
motions when possible”.82
58. Along with the principle that the Prosecution is not obliged under Rule 110(B)
to sort or identify material according to categories specified by the Defence, the
80 See, STL, Practice Direction on Filing of Documents Before the Special Tribunal for Lebanon, 23 April 2012,
STL/PD/2010/01/Rev.1, art. 4(1) which requires a clear statement of the relief sought.
81 Response to Third Disclosure Motion, para. 41(b); Response to Fourth Disclosure Motion, para. 46(b).
82 Response to Third Disclosure Motion, para. 41(c) and (d); Response to Fourth Disclosure Motion, para. 46(c)
and (d).
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Pre-Trial Judge recalls the duty incumbent on the Defence to exercise due diligence
by thoroughly reviewing materials previously disclosed to it. This duty should be
exercised in good faith to avoid unnecessary requests and delays.83 Concomitant
with these duties, however are corresponding duties on the Prosecution to exercise
diligence in discharging its disclosure obligations.84 The Parties are strongly
encouraged to exercise greater cooperation than has been displayed to date in
executing the Specific Disclosure Regime in accordance with their respective duties.
In light of the working plan and the implementation of the Specific Disclosure
Regime going forward, the Pre-Trial Judge declines – at this juncture – to make the
requested order and direction sought by the Prosecution and relies on the Defence to
act diligently and conduct itself in good faith in making any future specific requests
for disclosure.
59. In relation to the Prosecution’s requests for an order that its responses to the
Second, Third and Fourth Disclosure Motions filed out of time be accepted, the PreTrial Judge is satisfied that there is sufficiently good cause for the delays. Given the
circumstances and the very slight delay of only a few hours, notice of which was
provided in advance, the Pre-Trial Judge orders that the responses be recognised as
validly filed, pursuant to Rule 9 of the Rules.
E.

Timing
1.

The first Four Disclosure Motions

60. To a large extent, the relief sought by the first Four Disclosure Motions for
specific disclosure repeats the relief sought in the Joint Defence Motion. Mindful
also of the submissions by the Prosecution that much of the material sought will be
disclosed by 15 November 2012 upon the filing of the Prosecution’s pre-trial brief,
the Pre-Trial Judge considers it appropriate for the Specific Disclosure Regime to
apply to the current requests effective as of the date of this decision. On this basis, any
relevant Rule 110(B) disclosure requests should be responded to by 15 November
83 Working Plan Order, para. 25.
84 See para. 32 above.
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2012, and in any event completed by 30 November 2012 at the latest, along with
other outstanding disclosures of Rule 110(A) and 113 material under the Working
Plan Order.
2.

The Fifth Request of the Fourth Disclosure Motion

61. The Corrigendum filed by the Sabra Defence on this particular request, on
1 November 2012, has now required the Prosecution to provide a further response.
The Fifth Request of the Fourth Disclosure Motion will remain outstanding, pending
receipt of the Prosecution’s response, to be filed in accordance with Rule 8. A decision
by the Pre-Trial Judge on this request will be issued separately at a later date.
3.

The Fifth and Sixth Disclosure Motions

62. The Fifth and Sixth Disclosure Motions were filed after the Working Plan
Order was rendered which made specific provision for a Specific Disclosure Regime
to deal with future requests of this kind. Accordingly, the Pre-Trial Judge denies
the Fifth and Sixth Disclosure Motions and directs the Sabra Defence, if it wishes,
to make its requests directly to the Prosecution in accordance with the Specific
Disclosure Regime.
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DISPOSITION
FOR THESE REASONS,
THE PRE-TRIAL JUDGE,
PURSUANT TO Article 16 of the Statute, and Rules 9, 89(B), 110(B) of the Rules,
hereby GRANTS the first Four Disclosure Motions in part; and
a. ORDERS the Prosecution to apply the Specific Disclosure Regime pursuant
to paragraph (b.) below, in order to permit the Sabra Defence to inspect any
books, documents, photographs or tangible objects in the Prosecutor’s custody
and control, as follows:
i.

With respect to the First Disclosure Motion, material referred to at
paragraph 10 of this decision, subject to caveat at paragraph 40.

ii. With respect to the Second Disclosure Motion, material referred to
at paragraph 11 of this decision, but excluding the requests referred
to at paragraphs 42 to 44.
iii. With respect to the Third Disclosure Motion, material referred to at
paragraph 12 of this decision, but excluding the requests referred to
at paragraphs 47 to 48.
iv. With respect to the Fourth Disclosure Motion, material referred to at
paragraph 13, but excluding the requests referred to at paragraphs 50
to 53.
b. ORDERS the Prosecution, within five working days of this Decision, to:
i.

respond in writing, disclosing the material sought; or

ii. respond in writing, explaining the Prosecution’s reasons as to why
the material being sought falls outside the Prosecution’s disclosure
obligations; or
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iii. respond in writing, specifying a date within a further ten working
days of that date on which the request for disclosure will be met.
c. ORDERS the Prosecution to file a notice of compliance with this Decision,
by 30 November 2012.
d. ORDERS the Prosecution to file any response to the Fifth Request of the
Fourth Disclosure Motion, as amended by the Sabra Defence’s Corrigendum
filed 1 November 2012, in accordance with Rule 8 of the Rules.
e. DENIES the remainder of the first Four Disclosure Motions.
f. DENIES the Fifth Disclosure Motion and the Sixth Disclosure Motion.
g. RECOGNISES as validly filed, the Prosecution’s Response to the Second
Disclosure Motion, Response to the Third Disclosure Motion and Response to
the Fourth Disclosure Motion, which were filed out of time.
h. DENIES all other requests by the Prosecution.
Done in Arabic, English and French, the English version being authoritative.
Leidschendam,
8 November 2012

Daniel Fransen
Pre-Trial Judge
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INTRODUCTION
1.
The Head of Defence Office of the Special Tribunal for Lebanon has sought to
appoint Dr Omar Nashabe to assist Defence counsel for the four accused in the Ayyash
et al. case. But the Registrar has advised he does not wish to permit the Tribunal’s
funds to be applied for that purpose on the grounds that Dr Nashabe has knowingly
published material which was the subject of an order for confidentiality made by
the Pre-Trial Judge and that he therefore poses security risks for the Tribunal. The
Registrar further considers that to permit such expenditure would bring the Tribunal
into disrepute. The Head of Defence Office challenges the Registrar’s decision
before me.1

PROCEDURAL BACKGROUND
2.
On 13 July 2012, the Head of Defence Office informed the Registrar that he
intended to assign Dr Nashabe as a Local Resource Person in Lebanon for the purpose
of assisting the Defence of the accused on their forthcoming trial in absentia.2
3.
On 27 July 2012, the Registrar informed the Defence Office that he could not
“consent to the framework [it has] proposed for the employment of Mr. Nashabe,”3
He did so on the basis that “the proposed framework does not relieve the Registrar’s
responsibility for the security of Tribunal staff, its victims and witnesses and his
obligations as the custodian of the court record” and that Dr Nashabe’s knowing
disclosure of confidential information “adversely affects the interests of the Tribunal”.4
1

STL, Prosecutor v. Ayyash et al., STL-11-01/PT/PRES, Request for Review of Registrar’s Decision of
27 July 2012 in Relation to the Assignment of a Local Resource Person, Confidential, 31 August 2012 (“Request
for Review”), paras 2, 74. (All further references to filings and decisions relate to this case number unless
otherwise stated). A public redacted version was filed on 8 October 2012; see also Defence Office Request for
Review of the Registrar’s Decision in Relation to the Assignment of a Local Resource Person Following the
Decision of the Pre-Trial Judge Dated 9 November 2012, 15 November 2012.

2

Request for Review, Annex B, Confidential (Memorandum from Acting Head of Legal Aid Unit to Registrar),
The role was particularized in the following way: “The local resource person shall only act under the explicit
instruction and at the request of counsel.”; see also Request for Review, Annex D, Confidential (Terms of
Reference for Local Resource Person).

3

See Request

4

Id. at para. 12.

for Review, para. 11.
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The Registrar maintained this position despite a meeting of 22 August 2012 to
“explore[] avenues to resolve the impasse”,5 with the result that Dr Nashabe cannot
be assigned by the Head of Defence Office.6
4.
On 31 August 2012, the Head of Defence Office, joined by defence counsel,
challenged before me, in my administrative capacity as President, the refusal of the
Registrar to permit him to appoint Dr Nashabe.7 For reasons contained in my written
decision of 25 September 2012, essentially because I saw the issue as concerning
fairness of trial, I declined in that capacity to determine the dispute. Since the Trial
Chamber is not yet seized of the case pursuant to Rule 95 of the Rules of Procedure
and Evidence, I invited the Pre-Trial Judge as the alternative judicial forum to
consider dealing with the matter.8
5.
On 9 November 2012, the Pre-Trial Judge declared that he is not competent
to review the Registrar’s Decision and to decide on the merits of the Request for
Review.9 The Pre-Trial Judge held that the issue is to be characterized as one relating
to the interrelation among Tribunal organs and is properly determinable by the
President, rather than one relating to fair trial and thus a matter for the Pre-Trial Judge
at this stage.10 The parties did not appeal against the Pre-Trial Judge’s decision. As a
judicial determination, it is binding on the parties and on me as President.
6.
On 15 November 2012, the Defence Office filed a new request asking me as
President to rule on the merits of the Request for Review.11 The Registry elected not
to respond, while the Prosecutor reiterated his previous position that the matter falls

5

Id. at para. 13.

6

Id. at para. 14.

7

Id. at paras 2, 74.

8

Decision of President on Forum and Redactions, 25 September 2012.

9

STL, Prosecutor v. Ayyash et al., STL-11-01/PT/PTJ, Decision on Forum for Review of the Registrar’s Decision
in Relation to the Assignment of a Local Resource Person, 9 November 2012.

10 Id. at paras 19, 33.
11 Defence Office Request for Review of the Registrar’s Decision in Relation to the Assignment of a Local
Resource Person Following the Decision of the Pre-Trial Judge Dated 9 November 2012, 15 November 2012.
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within my authority as President “for the effective functioning of the Tribunal and
the good administration of justice”.12
7.
Following my Decision and Scheduling Order of 21 November 2012,13 I
received submissions14 by the parties and responses thereto.15 On 17 December 2012,
I heard orally from the parties.16 On 18 and 19 December, I also received additional
submissions from the parties.17

FACTS AND CONTENTIONS
8.
The material facts are the following: Following a request by the Prosecutor,
the Pre-Trial Judge issued an order for confidentiality of certain information. In one
of his articles, Dr Nashabe reproduced the protected information. While it is not
my function to adjudicate upon Dr Nashabe’s conduct, the Head of Defence Office
accepts that there is prima facie evidence Dr Nashabe did so deliberately.18 When the
Head of Defence Office sought to retain Dr Nashabe, first as an investigator then as
12

Prosecution Response to Defence Office Request for Review of the Registrar’s Decision
in Relation to the Assignment of a Local Resource Person following the Decision of the
Pre-Trial Judge Dated 9 November 2012, 20 November 2012.

13 Decision and Scheduling Order Following Defence Office Request of 15 November 2012, 21 November 2012.
14 Defence Office Submissions on the Merits, 7 December 2012; Registry Submission Regarding the President’s
Decision and Scheduling Order Following Defence Office Request of 15 November 2012, Confidential,
7 December 2012 (“Registry Submission”) (a public redacted version was filed on 10 December 2012);
Prosecution Submissions Pursuant to Scheduling Order of 21 November 2012, Confidential, 7 December 2012
(“Prosecution Submissions”) (a public redacted version was filed on the same day).
15 Defence Office Consolidated Response Pursuant to the Scheduling Order of 21 November 2012, Confidential,
14 December 2012 (“Defence Office Response”) (a public redacted version was filed the same day); Registry
Response Pursuant to Scheduling Order of 21 November 2012, 14 December 2012 (“Registry Response”);
Prosecution Response Pursuant to Scheduling Order of 21 November 2012, 13 December 2012 (“Prosecution
Response”).
16 Confidential Hearing, 17 December 2012 (unrevised version) (“Hearing of 17 December 2012”).
17 Registry Submission Pursuant to Rule 48(C) Regarding Oral Hearing of 17 December 2012, 18 December
2012 (“Registry Submission of 18 December”); Prosecution Submissions Relating to Head of Defence Office’s
Request for Review of the Registrar’s Decision in Relation to the Assignment of a Local Resource Person,
dated 15 November 2012, 19 December 2012; Response of the Defence Office to the Observations Filed by the
Registry on 18 December 2012, Confidential, 19 December 2012 (a public redacted version was filed the same
day).
18 The Head of Defence advised that the information had appeared on the Tribunal’s public website for a period of
six weeks prior to the order.
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a Local Resource Person, the Registrar opposed such retainer on the grounds that Dr
Nashabe had knowingly violated a court order.
9.
The Head of Defence Office contends that it is his province to make a
decision, in the light of the best interests of the Tribunal which include the provision
of an effective defence which, in the absence of the accused who are being tried in
absentia, requires the retainer of a “Local Resource Person.”19
10. The Registrar asserts that the decision of the Head of Defence Office to arrange
to have Dr Nashabe retained by Defence counsel is contrary to the proper interests of
the Tribunal and, in effect, that he may veto it by refusing to make funds available.20
He initially advanced three grounds:
(1) the alleged violation of the confidentiality order by Dr Nashabe;
(2) an internal registry risk assessment adverse to Dr Nashabe; and
(3) information contained in a confidential and ex parte annex to his
submission of 7 December 2012.21
11. Since the second document on which the Registrar relied had not been
provided to the Head of Defence Office or to me I drew the Registrar’s attention
to a decision of the UK Supreme Court22 holding that in analogous circumstances
fairness of process required disclosure of any material adverse to the opposing
party.23 The Registrar advised that he would have been willing to provide these
documents to the President or a Chamber of the Tribunal if it were in the course of
exercising a judicial function as opposed to an administrative function.24 He declined
to make them available in the present case.25 However, material that I have not had
19 Request for Review, paras 37-38.
20 Registry Submission, para. 48.
21 Hearing of 17 December 2012, pp. 36-43.
22 See UK, Supreme Court, In the matter of A (A Child) [2012] UKSC 6, 12 December 2012.
23 Hearing of 17 December 2012, pp. 37-38, 40-41.
24 Registry Submissions of 18 December, para. 7.
25 Ibid.

409

Local Resource Person PRES

the opportunity to examine cannot form part of my assessment. I therefore decline to
take into account the Registrar’s submission in this regard.
12. Regarding the third ground on which the Registrar relied, i.e., the information
contained in the confidential and ex parte annex to his submission of 7 December
2012,26 following a request by the Head of Defence Office to receive copy of this
material27 the Registrar indicated that he did not wish to share this information with
the Head of Defence Office.28 The Tribunal’s Statute requires that it act fairly. To
act upon material which the Head of Defence Office has not had the opportunity
to examine would infringe the audi alteram partem rule accepted by civil law and
common law jurisdictions alike.29 I therefore disregard that document as well. My
assessment will be based on the first argument submitted by the Registrar. As will
appear, I do not accept a further argument advanced by the Registrar, in writing and
at the oral hearing, that Dr Nashabe is disqualified from retainer because he has
shown himself a critic of the Tribunal.
13. The Prosecutor supports the Registrar. Defence counsel have not intervened
in these proceedings.

DISCUSSION
I.

Nature of the dispute

14. The parties have submitted that the President should deal only with the
legality of the Registrar’s decision and leave them to debate further what practical
26 Registry Submission, Confidential and Ex Parte Annex C.
27 Urgent Request for Access to Annex C of The Registrar’s Submission of 7 December 2012, Confidential,
11 December 2012.
28 Registry Submission in Relation to The Defence Office’s Urgent Request for Access to Annex C of The
Registrar’s Submission of 7 December 2012, 12 December 2012, paras 4-5. At the Hearing of 17 December
2012, the Registrar advised that if the President wishes to share this document with the Head of Defence, he will
withdraw it, Hearing of 17 December 2012, p. 10.
29 The common law calls it one of the rules of natural justice. See UK, High Court of Justice, John v. Rees [1970]
Ch. 345 at 402 where Sir Robert Megarry warned of the risk of acting on one side’s contentions without hearing
the other; see also ICTY, Prosecutor v. Karadžić, IT-95-5/18-T, Decision on Motion for Access to Confidential
Ex Parte Annex, 15 April 2011, p. 2.
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result is required.30 Contrary to what was advanced, the issue is not simply whether
the decision of the Registrar is challengeable. The general issue is whether and if
so to what extent, on the true construction of the Statute of the Tribunal and in the
public interest, the law imposes on the Head of Defence Office constraints upon
the exercise of his authority, by whom, by what standards and how such constraints
should be implemented.
15. In a nutshell, the dispute primarily concerns the respective authorities of the
Head of Defence Office and of the Registrar. Article 4(1) of the Annex to Security
Council Resolution 1757(2007) states:
The Secretary-General shall appoint a Registrar who shall be responsible
for the servicing of the Chambers and the Office of the Prosecutor, and for
the recruitment and administration of all support staff. He or she shall also
administer the financial and staff resources of the Special Tribunal.

Article 12 of the Statute extends the responsibility of the Registrar further. It provides
that: “[u]nder the authority of the President of the Special Tribunal, the Registry shall
be responsible for the administration and servicing of the Tribunal” i.e., including
the Defence Office created by Article 13, as well as the Chambers and the Office of
the Prosecutor.
16. Article 13 of the Statute confers on the Head of Defence Office the power to
appoint Office Staff for the Defence Office, stating:
(1) The Secretary-General, in consultation with the President of the Special
Tribunal, shall appoint an independent Head of the Defence Office,
who shall be responsible for the appointment of the Office Staff and the
drawing up of a list of defence counsel.
(2) The Defence Office [...] shall protect the rights of the defence, provide
support and assistance to defence counsel [...] including [...] collection of
evidence and advice [...].
30 Defence Office Response, para. 19; Prosecution Response, para. 2, 4; Registry Response, para. 6. However, the
Registrar submits that “the President’s review encompasses the fundamental question of whether the Defence
Office may hire Mr Nashabe to serve as a local resource person for Defence counsel”, Registry Response, para.
8.
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17. Rule 57(D)(x) of the Rules of Procedure and Evidence provides that the Head
of Defence Office will “draw up and maintain a list of highly qualified experts,
investigators and legal assistants and case managers who may be assigned to assist
the Defence”. Article 22(B) of the Directive on the Assignment of Counsel, issued
by the Head of Defence Office, also provides that he may “assign persons assisting
counsel, such as legal assistants, consultants, investigators, [...] to provide support for
the lead counsel” and “may impose qualification requirements for persons assisting
counsel.”
18. The Head of Defence Office contends31 that by analogy with Rule 58(A)(v)
of the Rules it is his responsibility, not that of the Registrar, to decide whether a
potential “person [...] assisting counsel” satisfies him that the person:
has not engaged in conduct, whether in pursuit of his profession or otherwise,
which is dishonest or otherwise discreditable to a counsel, prejudicial to the
administration of justice, likely to diminish public confidence in the Tribunal or
the administration of justice, or otherwise brings the Tribunal into disrepute.32

19. The Registrar by contrast contends that the authority to conduct security and
background checks of persons contracted to work with the Tribunal falls solely under
his authority, in the light of his responsibility for the administration and servicing of
the Tribunal, and is not within the authority of the Defence Office or the Office of
the Prosecutor.33
20. The present issue was raised in August and there is a tentative fixture for the
start of trial on 25 March 2013. There is pressing need for a determination. The
Statute’s mandate to conduct the proceedings expeditiously34 requires a practical
resolution of this matter, which includes addressing the decision of the Head of
Defence Office to appoint Dr Nashabe. I must accept responsibility for identifying
the border between the functions of the Head of Defence Office and the Registrar
and for resolving the present impasse.
31 Defence Office Response, para. 6.
32 Rule 58(A)(v) STL RPE.
33 Registry Submission, para. 39.
34 See Arts 21, 28 STL St.
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21.

Therefore the issues are:

(1) What are the respective roles of the Head of Defence Office and the
Registrar in respect of the appointment of a person assisting counsel?
(2) Was the Head of Defence Office entitled to appoint Dr Nashabe as a Local
Resource Person assisting counsel?
(3) Was the Registrar entitled to withhold approval to such appointment and
thus to issue his decision of 27 July 2012?
(4) What decision should now be made by me as President?
II.

The scheme of the Statute

22. In addition to the Chambers, the Statute establishes three other organs, the
heads of each being appointed by the United Nations Secretary-General: the Office
of the Prosecutor, the Defence Office, and the Registry. Under Article 11 of the
Statute, the task of investigation and prosecution is that of the Prosecutor. Article 13
provides that the task of protecting the rights of the accused and of providing support
and assistance to defence counsel and persons entitled to legal assistance is that of
the Head of Defence Office. And Article 12 indicates that the task of administering
and servicing the Tribunal, including its funds, is that of the Registrar.
23. However, the Statute does not subordinate the Prosecutor, the Head of Defence
Office or the Registrar to either of the others. Rather it allocates separate functions
to each, plainly in the expectation that where their respective functions come into
potential collision there will be consultation and where necessary resolution either
administratively by the President under Article 10 of the Statute or by a Chamber
acting judicially.
24. It should be stressed that, while there are similarities between the Tribunal
and other international or “hybrid” courts and tribunals, our structure mandated
by the Statute, adopted through the United Nations Security Council Resolution
1757(2007) under Chapter VII of the United Nations Charter, is different from the
others because of the establishment of the Defence Office as a separate organ. This
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important structural change assists delivery of the right of the accused both to a
fair trial and to equality in terms of Article 16 of the Statute. Its creation does limit
somewhat the purview of the Registrar’s functions, but also places heavy burdens on
the Defence Office, which must conduct itself as a careful manager attentive to the
broader interests of the Tribunal.
III.

Role of the President

25. The President has no judicial role save as a member of the Appeals Chamber.
As the Head of Defence Office agrees, I must construe his request as asking the
President to exercise administrative authority under Articles 10(1) and 12(1) of the
Statute and Rule 32(C) of the Rules of Procedure and Evidence which:
(1) make the President responsible for the effective functioning of the Tribunal
and the good administration of justice;
(2) place the responsibility of the Registry for the administration and servicing
of the Tribunal under the authority of the President;
(3) require the President to supervise the activities of the Registry.35
26. That raises the question of what approach I am to take. The Registrar submitted
I should adopt the practice of other international courts and tribunals according to
which administrative decisions are subject to a test of reasonableness36 and so should
quash the Registrar’s administrative decision only if it reached a conclusion which
no sensible person who has properly applied their mind to the issue could have
reached.37 Such approach is wholly appropriate in cases of judicial review where
35 Art. 10(1) STL St. provides: “The President of the Special Tribunal, in addition to his or her judicial functions,
shall represent the Tribunal and be responsible for its effective functioning and the good administration of
justice.” Art. 12(1) STL St. provides: “Under the authority of the President of the Special Tribunal, the Registry
shall be responsible for the administration and servicing of the Tribunal.” Rule 32(C) of the Rules provides:
“[The President] shall supervise the activities of the Registry.”
36 Registry Submission, paras 22-26; see also Prosecution Submissions, para. 4.
37 See, e.g., ICTY, Prosecutor v. Karadžič, IT-95-5/18-T, Decision on Request for Review of Decision on
Privileged Telephone Calls, 23 March 2012, paras 4-5; ICTR, The Prosecutor v. Siméon Nchamihigo, ICTR2001-63-I, The President’s Decision on Siméon Nchamihigo’s Appeal Against the Registrar’s Decision Denying
the Request for the Withdrawal of Lead Counsel, 12 September 2003, p. 5; ICC, The Prosecutor v. Joseph Kony
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a non-expert court is called upon to review the legality of the decision of an expert
decision-maker. But as I wrote in my separate and partially dissenting opinion on
the legality challenges to the Tribunal,38 a reviewing body must select the method of
review appropriate to the particular class of case in the light of a variety of factors.
In the present case these include:
(1) the architecture of the Statute, which shares authority among (here)
three senior officers, each individually appointed by the United Nations
Secretary-General – the Head of Defence Office, the Registrar and the
President;
(2) the fact that there is a state of impasse between the Head of Defence Office
and the Registrar which must be resolved.
27. I do not agree that the President may not review the Registrar’s present decision
unless it can be called “irrational/unreasonable,” which is one of the familiar criteria
for judicial review. Such approach may be appropriate if:
(i)

his was the sole decision so there was no collision with a competing
decision of the Head of Defence Office; and

(ii)

he possessed special expertise relevant to the present decision that is not
shared by either the Head of Defence Office or the President. In other
respects the President would defer to the Registrar: he is, for example,
expert in matters of administration and finance with unparalleled ability
to weigh competing demands for funds within a large and complex
organization.

28. Here the Head of Defence Office has decided that Dr Nashabe should be retained
and the Registrar has said he should not. In terms of what I call the architecture and

et al. , ICC-02/04-01/05-378, Reasons for the Decision on the Application of Mr Jens Dieckmann of 28 October
2008 for judicial review of his appointment by the Registrar as defence counsel, in accordance with the decision
of Pre-Trial Chamber II of 21 October 2008, 10 March 2009, paras 29-33.
38 STL, Prosecutor v. Ayyash et al., STL-11-01/PT/AC/AR90.1, Decision on the Defence Appeals Against the
Trial Chamber’s “Decision on the Defence Challenges to the Jurisdiction and Legality of the Tribunal”, 24
October 2012, Separate and Partially Dissenting Opinion of Judge Baragwanath, para. 72.
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scheme of the Statute neither has authority over the other. The President has certain
authority in respect of the Registry under Article 12(1) of the Statute and Rule 32
of the Rules and must under Article 10 of the Statute have implicit authority to
resolve this demarcation dispute according to his evaluation of what is legally and
factually the best decision.
29. That is because it is the President who has been given by Article 10(1)
“responsibility for [the Tribunal’s] effective functioning and the good administration
of justice”. Certainly when acting administratively I must take care not to act beyond
the administrative function and to leave judicial functions to Chambers.
IV.

Discussion of principles
A.

Preliminary observation

30. As a preliminary matter, I emphasize for future reference that it would be
prudent for any organ which perceives the possibility of disagreement with another
to raise the issue with that other before embarking on formal dispute resolution
procedures. The Senior Management Board, established by Rule 38 of the Rules,
and informal meetings may be productive avenues of solving disagreements. In the
event of stalemate, the matter may be referred informally to the President, who, in
the exercise of his functions under Article 10 of the Statute, may be regarded as the
arbiter of intra-organ disputes. Since, in the current circumstances, the formal path
has been selected it must be followed to conclusion.
B.

The decision-maker

31. With rare exceptions, generally regarded as anomalous, there is no such thing
as an unfettered power. All power must be exercised both for a proper purpose and
within the limits of the instrument conferring it. The Registrar may no more control
substantive decisions of the Prosecutor or the Head of Defence Office simply because
he has authority to expend Tribunal funds than they may assert unlimited power of
expenditure. Beyond the strict confines of (in the case at hand) financial and security
matters interpreted narrowly, which fall squarely under his purview as the organ
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responsible for administering and servicing the Tribunal under the authority of the
President, the Registrar is required to implement decisions which other organs are
mandated to take.
32. In the particular case of “the appointment of the Office staff” of the Defence
Office, Article 13 of the Statute specifically confides the decision to the Head
of Defence Office. While Article 4 of the Annex to Security Council Resolution
1757 conferred on the Registrar a general responsibility “for the recruitment and
administration of all support staff”,39 the Registrar acknowledged that Article 13 of
the Statute confers on the Head of Defence Office the task of appointing Defence
Office staff40 and that Article 13 of the Legal Aid Policy gives decision-making
authority in the assignment of consultants to the Head of the Legal Aid Unit, a staff
member of the Defence Office.41 The difference between the Head of Defence Office
and the Registrar resolves into the issue of alleged risk to the Tribunal and others, for
which he contends and which the Head of Defence Office disputes.
33. There can be no doubt that the Statute of the Tribunal not only permits but
requires protection of various interests. Article 12(4), for instance, requires the
Registrar to provide measures to protect the safety, physical and psychological wellbeing, dignity and privacy of victims and witnesses. Article 28 requires the judges,
when adopting Rules of Procedure and Evidence, to be guided by the Lebanese
Code of Criminal Procedure and by other reference materials reflecting the highest
standards of international criminal procedure. The Rules made under Article 28 of the
Statute contain elaborate protection for confidentiality of certain parties, especially
victims and witnesses, and of certain information.42
39 Emphasis added.
40 Hearing of 17 December 2012, pp. 6-8.
41 Annex B to the Request for Review uses the term “assignment” in reference to the retainer of Dr Nashabe.
42 In the El Sayed matter, the Appeals Chamber repeatedly emphasized the need to balance Mr El Sayed’s right to
access information against the need to inter alia protect victims and witnesses and the confidentiality of ongoing
investigations. See STL, In the matter of El Sayed, CH/AC/2010/02, Decision on Appeal of Pre-Trial Judge’s
Order Regarding Jurisdiction and Standing, 10 November 2010, para. 69; STL, In the matter of El Sayed, CH/
AC/2011/01, Decision on Partial Appeal by Mr. El Sayed of Pre-Trial Judge’s Decision of 12 May 2011, 19
July 2011, para. 50; STL, In the matter of El Sayed, CH/AC/2011/02, Order Allowing in Part and Dismissing in
Part the Appeal by the Prosecutor Against the Pre-Trial Judge’s Decision of 2 September 2011 and Ordering the
Disclosure of Documents, 7 October 2011, para. 34.
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34. Therefore, any recruitment process at the Tribunal must take into account these
elements and carte blanche to receive confidential information may not be given
save to a recipient who is demonstrably able and willing to maintain confidentiality.
Thus, proper recruitment procedures require a discerning and effective assessment of
security threats and other risks. This is performed for every person who is employed
by, or provides services to, the Tribunal.
35. In the present context, the decision-making authority with respect to the
assignment of persons assisting counsel, such as a Local Resource Person, lies with
the Head of Defence Office. It is he who must accept the responsibility for such
assignment and its consequences. However, the organ which in practice conducts the
threat and risk assessments is the Registry. There was no evidence of a request by
the Defence Office to the Registry to perform such a check. Moreover, the Registrar
may take steps to challenge any conduct of the Head of Defence Office which he
considers infringes financial rules and/or the security of the Tribunal or third parties.
One can understand the Registrar’s refusing to countenance an obvious threat to
confidentiality by declining, pending definitive determination, to make himself party
to it by providing funds for the purpose. But the Registrar is not a censor of the Head
of Defence Office and in the event of a dispute that cannot be resolved by agreement
it is the Chambers and, in the present context on the basis of the decision of the PreTrial Judge, the President who must determine whether the challenge is sustained.43
C.

The engagement of Dr Nashabe
1.

Dr Nashabe’s conduct
a.

Dr Nashabe’s criticism of the Tribunal

36. First, I do not accept the contention of the Registrar that to have been a critic
of the Tribunal disqualifies the retainer of Dr Nashabe.44 He is entitled to express his
43 I note the Registrar’s reference to the Tribunal’s Financial Regulations and Rules in para. 49 of the Registry
Submission, which inter alia regulate the disbursement of Tribunal’s funds. While they are important they
cannot override the provisions of the Statute and must be interpreted in accordance with it.
44 See Registry Response, para. 10 (“Furthermore, he has also published several articles that appear to have been
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opinions of the Tribunal and they cannot be used as an argument against his retainer
by the Head of Defence Office, not as an employee (who as a Tribunal staff member
would owe it a single-minded duty of fidelity), but as a consultant who remains
outside the institution. Freedom of expression is guaranteed at both international and
domestic levels. In Article 13, the Lebanese Constitution provides: “The freedom
to express one’s opinion orally or in writing, the freedom of the press, the freedom
of assembly, and the freedom of association shall be guaranteed within the limits
established by law.” This Article is also a reflection of the principle of freedom of
speech contained in Article 19 of the Universal Declaration of Human Rights, also
referred to in the Preamble of the Lebanese Constitution.
37. The law’s approach to freedom of expression of public institutions including
the courts and this Tribunal was classically stated by Lord Atkin:
[…] The path of criticism is a public way: the wrong headed are permitted to err
therein: provided that members of the public abstain from imputing improper
motives to those taking part in the administration of justice, and are genuinely
exercising a right of criticism, and not acting in malice or attempting to impair
the administration of justice, they are immune. Justice is not a cloistered
virtue: she must be allowed to suffer the scrutiny and respectful, even though
outspoken, comments of ordinary men.45

b.

Dr Nashabe’s publication of confidential information

38. The Registrar’s arguments in relation to Dr Nashabe’s violation of a court
order to protect confidential information are serious. The Head of Defence Office
argues that the absence of contempt proceedings against Dr Nashabe in this respect
suggests that neither the interests of the Tribunal have been adversely affected, nor
has Dr Nashabe wilfully interfered in the administration of justice.
39. Because it is not my present role to evaluate Dr Nashabe’s conduct I make
no comment upon it beyond the fact, acknowledged by the Head of Defence Office,
that there is prima facie evidence of breach of the order. Because it could signify
maliciously written with the purpose of undermining the legitimate work of the Tribunal.”).
45 UK, Privy Council, Ambard v Attorney-General for Trinidad and Tobago [1936] AC 322 at 335.
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a preparedness to disregard without justification a court order made to protect
confidentiality, I find that the Registrar was correct in principle to adopt a cautious
approach to that event.
40. It follows that at this stage it would have been imprudent and thus contrary to
the presumed intention of the Statute simply to authorize the retainer of Dr Nashabe
to perform without limit the tasks which might be entrusted to, for instance, an
investigator who was free of any such allegation.
41. On the other hand, for the Registrar to impose a total ban of any involvement
in the Defence case of a Local Resource Person in whom the Head of Defence Office
has confidence went too far. Whatever the true characterization of Dr Nashabe’s
publication of the confidential information, it is a long stride to assert that such
conduct disqualifies him from every kind of role as a Local Resource Person.
42. What is contemplated in the framework proposed by the Defence Office is
that he will:
• Provide information concerning factual areas of interest;
• Alert counsel to any evidentiary material that counsel may need to collect;
• Identify and suggest (potential) witnesses to counsel;
• Cross-reference and summarize relevant factual materials either provided by
counsel or publicly available;
• Produce reports and memoranda further to the above activities; and
• Perform any other relevant duties as instructed by counsel.46
Apart from the parts emphasized above,47 none of these entails receipt by Dr
Nashabe of confidential information. And there is no allegation of conduct possibly
disqualifying him from being a supplier, as distinct from recipient, of information.
46 Request for Review, Annex D.
47 - Identify (potential) witnesses;
- Cross-reference and summarize relevant factual materials […] provided by counsel;
- Perform any other relevant duties as instructed by counsel.
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43. Insofar as the Registrar seems to argue that employment of Dr Nashabe in
the light of his violation of the Pre-Trial Judge’s order would bring the Tribunal into
disrepute,48 I find that as long as the necessary safeguards are in place—in particular
ensuring that Dr Nashabe gains no access to confidential information as set out
below—this fear is speculative and unwarranted.
2.

Dr Nashabe’s retainer

44. The proposed framework, including the tasks referred to above, entails
some form of investigative work together with access to information provided by
the Tribunal. In the light of the prima facie evidence related to the disclosure of
confidential information, it is appropriate to exclude these tasks unless and until
a Chamber orders otherwise. I do not see however anything that would prevent
appointment of Dr Nashabe to assist Defence counsel on the basis of the funding
provided to them for this purpose under the Legal Aid Policy. In this capacity, he
would be treated as a third party vis-à-vis the Tribunal’s premises and confidential
information (which could be provided to him if necessary with the consent of a
Judge or Chamber), but would be able to provide relevant information for the benefit
of the accused.
45. These conditions appear consistent with the hiring of an expert consultant
under Article 13 of the Legal Aid Policy. Under this provision, the Head of the Legal
Aid Unit must be satisfied that the expert consultant is suitable for appointment
as an expert in the light of his proposed assignment. In this context, I note that
the proposed framework did not foresee that the Tribunal would enter in a contract
with Dr Nashabe. Rather it would be lead counsel who would contract with him.
Moreover, I note lead counsel’s responsibility to protect the Tribunal’s confidential
information in this regard. For instance, paragraph 5 of the Code of Professional
Conduct for Counsel Appearing Before the Tribunal states that counsel shall
“protect the confidentiality of evidence and proceedings identified as such by the
Tribunal” and that, unless otherwise provided by the relevant Chamber, “Counsel
may only disclose confidential evidence to others who are ethically or contractually
48 Registry Submission, para. 48.
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bound to protect its confidentiality and only when necessary for investigations or
case preparation.” 49 These provisions may be said to apply to the relation between
counsel and expert consultants.
46. I add out of caution that I make no comment on whether Dr Nashabe will
or could be called as an expert witness. That will be a matter for counsel and the
relevant Chamber.
47. Care must of course be exercised when disbursing substantial amounts of
public money. In this case, the proposed framework envisaged up to 8,850 Euros per
month of fees to be received by Dr Nashabe. The Head of Defence Office has not
shown evidence that a careful procedure was followed to justify such a substantial
disbursement. It should do so before deciding on any assignment of Dr Nashabe.
48. It is of course appropriate to remunerate the work of a person used by Defence
teams to prepare their case. In the present circumstances, and on the basis of the
submissions of the parties, Dr Nashabe should, if his services are indeed considered
necessary by counsel, be paid with the financial resources provided by the Tribunal
for highly trained individuals with many years of relevant experience pursuant to
Article 13.9 and 13.10 of the Legal Aid Policy for the Defence.

49 STL, Code of Professional Conduct for Counsel Appearing Before the Tribunal, 28 February 2011, paragraph 5
under Professional Conduct.
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DISPOSITION
FOR THESE REASONS;
I
QUASH the Registrar’s Decision of 27 July 2012 denying appointment of Dr Omar
Nashabe as a Local Resource Person;
ORDER that the Head of the Defence Office may, if requested by Defence counsel,
and taking into account, among other factors, security and financial constraints,
appoint Dr Omar Nashabe under the following conditions:
1. Dr. Nashabe may provide the following support to Defence teams:
(i) Provide information concerning factual areas of interest;
(ii) Alert counsel to any evidentiary material that they may need to
collect;
(iii) Suggest (potential) witnesses to counsel;
(iv) Cross‐reference and summarize relevant publicly available factual
materials;
(v) Produce reports and memoranda further to the above activities.
2. Payment to Dr Nashabe shall be provided by counsel for the Defence from
the allotment for experts pursuant to Article 13.9 and 13.10 of the Legal Aid
Policy for the Defence, under their authority and responsibility, on the basis of
Dr Nashabe’s actual contribution to the presentation of their case and within
the financial constraints discussed above;
3. Dr. Nashabe shall be treated as a member of the public for the purposes of
access to the premises of the Tribunal and information thereof, and pending
any contrary decision of a Judge or Chamber, provision of confidential
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information shall not be granted to him unless ordered by a Judge or Chamber,
as appropriate, upon reasoned request by counsel;50
4. Dr Nashabe shall not use, disclose, or otherwise make accessible to others any
information of which he has become aware during the course of his assignment
with Defence teams, even after termination of his appointment.
ORDER the Registrar to implement the decision of the Head of Defence Office
taken in accordance with the above guidelines.
REMIND counsel that they are responsible for conduct violating the Code of
Professional Conduct for Defence Counsel and Legal Representatives of Victims
appearing before the Special Tribunal for Lebanon, as well as any relevant judicial
order, by members of the defence team under their supervision.51
Done in Arabic, English and French, the English version being authoritative.
Dated 21 December 2012,
Leidschendam, the Netherlands

Judge David Baragwanath
President

50 See, mutatis mutandis, Pre-Trial Judge’s Decision Relating to the Prosecution Request Seeking measures for
Non-Dissemination of Material of 2 May 2012, 25 May 2012.
51 Code of Professional Conduct for Defence Counsel and Legal Representatives of Victims appearing before the
Special Tribunal for Lebanon, STL/CC/2012/03, 14 December 2012, Article 6.
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In Absentia Decision TC. 17; Criminal Association PTJ. 13;
Reconsideration Applicable Law AC. 12, 48; Legality and
Jurisdiction TC. 41, 42, 81; Legality and Jurisdiction AC. 6; Legality
and Jurisdiction AC (Separate and partially dissenting opinion of
Judge Riachy). 14.

International Law
Commission

Legality and Jurisdiction AC. 36.

International peace and
security

Legality and Jurisdiction AC. 33, 51-52; Legality and Jurisdiction AC
(Separate and partially dissenting opinion of Judge Baragwanath).
32, 33-34, 40; Legality and Jurisdiction AC (Separate and partially
dissenting opinion of Judge Riachy). 13, 14; Legality and Jurisdiction
TC. 12, 15, 52, 54, 57, 71, 86.

International peace and
security, threat to

Legality and Jurisdiction AC. 32-35, 37, 46, 51-53; Legality and
Jurisdiction AC (Separate and partially dissenting opinion of Judge
Baragwanath). 42, 50, 53, 75, 83-84, 86-87; Legality and Jurisdiction
AC (Separate and partially dissenting opinion of Judge Riachy). 13.

International standards (SEE:
human rights, international
standards)
International courts and
tribunals

In Absentia Reconsideration TC. 30; Legality and Jurisdiction AC.
10, 25, 40; Legality and Jurisdiction AC (Separate and partially
dissenting opinion of Judge Baragwanath). 23, 50, 71, 77-79, 85,
92; Legality and Jurisdiction AC (Separate and partially dissenting
opinion of Judge Riachy). 4.

International courts and
tribunals, jurisprudence

Legality and Jurisdiction AC. 41.

Interpretation, clear wording

Legality and Jurisdiction AC. 15.

435

Index

Interpretation, limitative
wording

Legality and Jurisdiction AC (Separate and partially dissenting
opinion of Judge Riachy). 8.

Interpretation, literal
language

Legality and Jurisdiction AC (Separate and partially dissenting
opinion of Judge Baragwanath). 12, 14, 25.

Interpretation, principle of /
rule of

Legality and Jurisdiction AC (Separate and partially dissenting
opinion of Judge Baragwanath). 24-26.

Interpretation, strict (narrow,
restrictive)

Reconsideration Applicable Law AC. 45; Legality and Jurisdiction
AC. 4; Legality and Jurisdiction AC (Separate and partially
dissenting opinion of Judge Baragwanath). 10, 13, 19, 23, 52;
Legality and Jurisdiction AC (Separate and partially dissenting
opinion of Judge Riachy). 10.

Investigations, safeguard of

El Sayed Relevance AC. 29, 39.

Judge, function

Legality and Jurisdiction AC (Separate and partially dissenting
opinion of Judge Baragwanath). 2.

Judge, impartiality

Legality and Jurisdiction AC. 44; Legality and Jurisdiction AC
(Separate and partially dissenting opinion of Judge Baragwanath).
80, 95.

Judge, independence

Legality and Jurisdiction TC. 66; Legality and Jurisdiction AC
(Separate and partially dissenting opinion of Judge Baragwanath).
2, 44, 48, 69, 78, 81.

Judges, plenary

Reconsideration Applicable Law AC. 2, 30, 34, 38; Legality and
Jurisdiction TC. 24.

Judicial authority

In Absentia Decision TC. 48, 50; Legality and Jurisdiction AC
(Separate and partially dissenting opinion of Judge Baragwanath).
63, 78.

Judicial bias

Legality and Jurisdiction AC (Separate and partially dissenting
opinion of Judge Baragwanath). 16.

Judicial economy

In Absentia Reconsideration AC. 11.

Judicial functions

Legality and Jurisdiction AC (Separate and partially dissenting
opinion of Judge Baragwanath). 77, 79.

Judicial review

Legality and Jurisdiction TC. 54, 55; Legality and Jurisdiction AC.
35, 39, 52; Legality and Jurisdiction AC (Separate and partially
dissenting opinion of Judge Baragwanath). 1, 40, 43, 47, 52, 54, 56,
68, 71-81; Local Resource Person PRES. 26, 27.

Jurisdiction

In Absentia Decision TC. 9, 13, 53; Legality and Jurisdiction TC.
26-41, 62-65, 86-88; Legality and Jurisdiction AC. 11-21, 41, 42;
Legality and Jurisdiction AC (Separate and partially dissenting
opinion of Judge Baragwanath). 2, 3, 4, 15-23, 83, 88, 94; Legality
and Jurisdiction AC (Separate and partially dissenting opinion of
Judge Riachy). 4-11.

Jurisdiction, ancillary

Legality and Jurisdiction TC. 12, 36.
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Jurisdiction, challenge to

Legality and Jurisdiction AC. 14, 21; Legality and Jurisdiction AC
(Separate and partially dissenting opinion of Judge Riachy). 10;
Legality and Jurisdiction TC. 56, 58, 63, 76, 84.

Jurisdiction, criminal

Legality and Jurisdiction AC (Separate and partially dissenting
opinion of Judge Baragwanath). 47.

Jurisdiction, domestic

Legality and Jurisdiction AC (Separate and partially dissenting
opinion of Judge Baragwanath). 32, 38, 47, 71.

Jurisdiction, inherent
/ implicit / incidental
/ Kompetenz-Kompetenz
(or compétence de la
compétence)

Legality and Jurisdiction TC. 22, 23, 28, 35, 36, 70; Legality and
Jurisdiction AC. 15-18; Legality and Jurisdiction AC (Separate and
partially dissenting opinion of Judge Baragwanath). 16.

Jurisdiction, objection based
on

Legality and Jurisdiction AC. 14.

Jurisdiction, primary

Legality and Jurisdiction TC. 15, 35; Legality and Jurisdiction AC.
16; Legality and Jurisdiction AC (Separate and partially dissenting
opinion of Judge Baragwanath). 52.

Jurisdiction, subject-matter

Legality and Jurisdiction TC. 18, 27; Legality and Jurisdiction AC.
12.

Jurisdiction, temporal

Legality and Jurisdiction AC. 12; Legality and Jurisdiction AC
(Separate and partially dissenting opinion of Judge Baragwanath).
11.

Jurisdiction, territorial

Legality and Jurisdiction TC. 18; Legality and Jurisdiction AC.
12; Legality and Jurisdiction AC (Separate and partially dissenting
opinion of Judge Baragwanath). 11.

Jus cogens

Legality and Jurisdiction AC. 47; Legality and Jurisdiction AC
(Separate and partially dissenting opinion of Judge Baragwanath).
58, 68.

Jus de non evocando

Legality and Jurisdiction TC. 63, 76, 82.

Justice, administration of

Assignment of Counsel PTJ. 19; Legality and Jurisdiction AC. 52;
In Absentia Reconsideration AC. 26; Sabra Defence Disclosure PTJ.
32; Local Resource Person PRES. 16, 18, 25, 29, 37, 38.

Justice, miscarriage of

Legality and Jurisdiction AC. 9.

Lebanese authorities

In Absentia Decision TC. 3-9, 41, 46, 51-63, 75-77, 112-118; El
Sayed Relevance AC. 33; In Absentia Reconsideration TC. 8, 31, 35,
40; Legality and Jurisdiction TC. 6, 58; In Absentia Reconsideration
AC. 44, 50.

Lebanese civil war

Legality and Jurisdiction TC. 64.

Lebanese Code of Civil
Procedure

Legality and Jurisdiction AC (Separate and partially dissenting
opinion of Judge Riachy). 7.
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Lebanese Code of Criminal
Procedure

In Absentia Decision TC. 34, 44-46, 77, 79, 86, 92, 100;
Reconsideration Applicable Law AC. 36; Legality and Jurisdiction
AC (Separate and partially dissenting opinion of Judge Riachy). 7;
Local Resource Person PRES. 33.

Lebanese Constitution

Legality and Jurisdiction TC. 15, 41, 42, 44, 45, 49, 84; Legality and
Jurisdiction AC. 4, 31; Local Resource Person PRES. 36.

Lebanese Constitution
(article of)
Article 13

Local Resource Person PRES. 36.

Article 20

Legality and Jurisdiction TC. 82, 83.

Lebanese courts

In Absentia Decision TC. 6, 34, 49, 50; Legality and Jurisdiction
TC. 76, 82.

Lebanese Criminal Code

Criminal Association PTJ. 10-15; Reconsideration Applicable Law
AC. 6, 11, 47, 48, 51.

Lebanese Criminal Code
(article of)
Article 188

Criminal Association PTJ. 10.

Article 212

Criminal Association PTJ. 10.

Article 213

Criminal Association PTJ. 10.

Article 335

Criminal Association PTJ. 10, 11, 12, 15, 16.

Lebanese domestic law

Lebanese Government

Lebanese judiciary,
competence
Lebanese media

Legality and Jurisdiction TC. 50, 56; Legality and Jurisdiction AC.
24; Legality and Jurisdiction AC (Separate and partially dissenting
opinion of Judge Baragwanath). 84, 92; Legality and Jurisdiction
AC (Separate and partially dissenting opinion of Judge Riachy). 6,
7; Reconsideration Applicable Law AC. 36.
In Absentia Decision TC. 2, 4, 5, 15, 16, 25, 46, 112, 115, 117; In
Absentia Reconsideration TC. 35; Legality and Jurisdiction TC. 6,
8, 42, 43, 49.
Legality and Jurisdiction TC. 15, 56.
In Absentia Decision TC. 3, 10, 11, 26, 59, 61, 62, 63, 65, 71, 72, 77,
79, 86, 92, 100, 105, 106, 111; In Absentia Reconsideration TC. 8;
In Absentia Reconsideration AC. 41.

Lebanese National Pact of
Mutual Existence

Legality and Jurisdiction TC. 42.

Lebanese Parliament

Legality and Jurisdiction TC. 9, 10.

Lebanese Prosecutor General
(Public Prosecutor)

In Absentia Decision TC. 6, 10-17, 24, 46, 50-55, 72-86, 91-101,
112-118.

Lebanese Supreme (higher)
Council for the Judiciary

Legality and Jurisdiction TC. 14.

Legal Aid Policy

Local Resource Person PRES. 2, 32, 44, 45, 48.
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Legal Aid Unit

Local Resource Person PRES. 32, 45.

Legal guidelines

Legality and Jurisdiction AC. 50.

Legal order

Legality and Jurisdiction AC. 42; Legality and Jurisdiction TC. 76.

Legal Representation,
common

Victim Participation Status PTJ. 5, 11, 102, 109, 110, 113, 120.

Legal Representation, full

Assignment of Counsel PTJ. 17; Victim Participation Status PTJ.
128.

Legality, challenge to

Legality and Jurisdiction AC. 7, 11, 13-14, 21; Legality and
Jurisdiction AC (Separate and partially dissenting opinion of Judge
Baragwanath). 1, 20, 22; Legality and Jurisdiction AC (Separate and
partially dissenting opinion of Judge Riachy). 11.

Legality, presumption of

Legality and Jurisdiction AC (Separate and partially dissenting
opinion of Judge Riachy).12, 15, 16.

Legality, principle of (SEE:
nullum crimen sine lege)
Legality, question of

Legality and Jurisdiction AC (Separate and partially dissenting
opinion of Judge Riachy). 10.

Local Resource Person PRES

Local Resource Person PRES. 2, 8, 9, 21, 35, 41.

Material, probative

Modalities of Victim Participation PTJ. 76.

Material, supporting

In Absentia Decision TC. 61; Victim Participation Status PTJ.
107; Modalities of Victim Participation PTJ. 44, 69, 71-79;
Reconsideration Applicable Law AC. 7; Sabra Defence Disclosure
PTJ. 55.

Measures, exceptional

In Absentia Decision TC. 51.

Measures, investigative

In Absentia Decision TC. 12; Sabra Defence Disclosure PTJ. 54.

Measures, protective

Victim Participation Status PTJ. 7, 102, 131; Modalities of Victim
Participation PTJ. 40, 71, 74.

Media coverage

In Absentia Decision TC. 60, 63, 65, 67.

Media release

In Absentia Decision TC. 53, 61, 64, 65, 68, 71.

Media report

In Absentia Decision TC. 65, 80, 87, 93, 101.

Memoranda, internal
(UNIIIC or Prosecution)

Legality and Jurisdiction TC. 14, 61; Sabra Defence Disclosure PTJ.
48.

Misconduct

El Sayed Relevance AC. 6, 44.

Modes of liability /
responsibility

Criminal Association PTJ. 3.

Modes of liability /
responsibility, collective
criminality, indirect
perpetration

El Sayed Relevance AC. 32.
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Modes of liability /
responsibility, complicity

In Absentia Decision TC. 5.

Non bis in idem

In Absentia Reconsideration TC. 21; Legality and Jurisdiction TC.
81.

Notification (of the charges,
indictment)

In Absentia Decision TC. 29-34, 45-58, 83, 84, 89, 90, 97, 98, 103,
104, 113; In Absentia Reconsideration TC. 19, 24; In Absentia
Reconsideration AC. 2, 12-17, 21, 23-25, 29, 31-32, 34-37, 40-41,
47-48, 51-52.

Nullum crimen sine lege
(principle of legality/ nonretroactivity)

Reconsideration Applicable Law AC. 11, 12, 45, 48.

Nuremberg Trials

Legality and Jurisdiction TC. 25, 86.

Offence, charged

Criminal Association PTJ. 3.

Offence, cumulative
(plurality)

Criminal Association PTJ. 3.

Order, irreversibility of

El Sayed Relevance AC. 15.

Organs of the Tribunal,
relationship / disputes

Local Resource Person PRES. 5, 30.

Persons assisting Counsel

Local Resource Person PRES. 17, 35.

Persons assisting Counsel,
assignment of

Local Resource Person PRES. 35.

Policy

Legality and Jurisdiction AC (Separate and partially dissenting
opinion of Judge Baragwanath). 42, 72.

Power, abuse of

Legality and jurisdiction AC. 6, 32; Legality and Jurisdiction AC
(Separate and partially dissenting opinion of Judge Baragwanath).
4; Victim Participation Status PTJ. 95; Reconsideration Applicable
Law AC. 25.

Prejudice

Reconsideration Applicable Law AC. 24-27, 31, 40-43, 46, 51; In
Absentia Reconsideration AC. 12-19; Legality and Jurisdiction AC.
23.

Preliminary motions

Legality and Jurisdiction TC. 17, 18; Legality and Jurisdiction AC.
7-12, 18, 19; Legality and Jurisdiction AC (Separate and partially
dissenting opinion of Judge Baragwanath). 11-13; Reconsideration
Applicable Law AC. 38; In Absentia Reconsideration AC. 8.

Preliminary motion
challenging jurisdiction

Legality and Jurisdiction AC. 6-7, 11-12, 16, 19-20; Legality and
Jurisdiction AC (Separate and partially dissenting opinion of Judge
Baragwanath).11; Legality and Jurisdiction AC (Separate and
partially dissenting opinion of Judge Riachy). 3.

Preliminary motion,
definition of

Legality and Jurisdiction AC. 13.

Preliminary questions (of
law)

Criminal Association PTJ. 1, 3, 8, 9, 16; Reconsideration Applicable
Law AC. 32, 34, 40.
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Preliminary questions, scope

Reconsideration Applicable Law AC. 40, 41.

President of the Tribunal,
administrative function

Local Resource Person PRES. 4, 6, 11, 16, 23, 25, 29.

President of the Tribunal,
authority

Local Resource Person PRES. 6, 15, 25.

President of the Tribunal,
judicial function

Local Resource Person PRES. 11, 25, 27.

Presumption of innocence

Legality and Jurisdiction AC (Separate and partially dissenting
opinion of Judge Baragwanath). 94.

Presumption, rebuttable

Legality and Jurisdiction AC (Separate and partially dissenting
opinion of Judge Riachy). 15, 16.

Proceeding, expeditious
conduct of

Assignment of Counsel PTJ. 23; Criminal Association PTJ. 8,
9; Victim Participation Status PTJ. 100, 110-113, 120, 127, 131;
Modalities of Victim Participation PTJ. 31, 37, 42, 59, 61, 64;
Reconsideration Applicable Law AC. 28, 35, 36; Legality and
Jurisdiction (Separate and partially dissenting opinion of Judge
Baragwanath) AC. 15, 21, 24, 25; In Absentia Reconsideration AC.
8, 10; Sabra Defence Disclosure PTJ. 34; Local Resource Person
PRES. 20.

Proceedings, adversarial

El Sayed Relevance AC. 38; In Absentia Reconsideration TC. 20, 21;
Reconsideration Applicable Law AC. 31; Sabra Defence Disclosure
PTJ. 32.

Proceedings, fairness of / fair
conduct of

Victim Participation Status PTJ. 110; Reconsideration Applicable
Law AC. 14, 18, 31, 37-40; Legality and Jurisdiction TC. 62, 67;
Legality and Jurisdiction AC (Separate and partially dissenting
opinion of Judge Baragwanath). 11, 13, 15, 20, 25, 93, 95; Local
Resource Person PRES. 5, 24.

Proceedings, stay of

In Absentia Reconsideration TC. 29, 35.

Proportionality, principle of

Legality and Jurisdiction AC (Separate and partially dissenting
opinion of Judge Baragwanath). 45.

Proprio motu

Victim Participation Status PTJ. 131; Modalities of Victim
Participation PTJ. 22, 23, 32; In Absentia Reconsideration TC. 6,
46; Reconsideration Applicable Law AC. 10, 19.

Prosecutor, removal

El Sayed Relevance AC. 40, 41.

Provision of law, general

Legality and Jurisdiction AC (Separate and partially dissenting
opinion of Judge Baragwanath). 61.

Public advertisement in the
international media

Decision to Hold Trial in Absentia. 11.

Public advertisement in the
Lebanese media

Decision to Hold Trial in Absentia. 11, 52, 53.

Public advertisement of the
charges

In Absentia Reconsideration AC. 24.
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Public advertisement,
procedure of

In Absentia Decision TC. 52.

Public danger

Reconsideration Applicable Law AC. 48.

Public interest

Legality and Jurisdiction AC. 44, 45; Local Resource Person PRES.
14.

Reasonable steps

In Absentia Decision TC. 9, 17, 21, 22, 25, 27, 28, 30, 34, 35, 36,
37, 38, 50, 53, 57, 75, 105, 107, 108, 109, 110,117; In Absentia
Reconsideration TC. 8, 9; In Absentia Reconsideration AC. 21, 22,
51.

Reconsideration,
prerequisites

Reconsideration Applicable Law AC. 24.

Reconsideration, request for

In Absentia Reconsideration AC. 12, 19, 40; Reconsideration
Applicable Law AC. 4, 7-9, 14, 15.

Reconsideration, standard of

In Absentia Reconsideration AC. 3, 18, 20.

Reconsideration, standing

Reconsideration Applicable Law AC. 9, 12, 14.

Red notice

In Absentia Decision TC. 5; In Absentia Reconsideration AC. 48.

Registrar, authority of

Local Resource Person PRES. 19, 26, 31.

Remedy

In Absentia Decision TC. 43; Victim Participation Status PTJ. 43;
In Absentia Reconsideration TC. 7; Reconsideration Applicable
Law AC. 23; Legality and Jurisdiction TC. 81; In Absentia
Reconsideration AC. 16.

Res judicata

El Sayed Relevance AC. 6, 16, 18.

Responsibility, criminal

In Absentia Decision TC. 37.

Retrial

In Absentia Reconsideration AC. 3, 14-15, 27.

Review, standard of

Legality and Jurisdiction AC. 10, 51.

Revision

Legality and Jurisdiction AC. 10.

Right, absolute

Legality and Jurisdiction AC (Separate and partially dissenting
opinion of Judge Baragwanath). 28, 66.

Right of liberty

Legality and Jurisdiction AC (Separate and partially dissenting
opinion of Judge Baragwanath). 66.

Right, procedural

Legality and Jurisdiction AC. 10.

Right, substantive

Legality and Jurisdiction AC. 10.

Right to a fair trial

Legality and Jurisdiction TC. 2, 82, 85, 87, 88; Legality and
Jurisdiction AC (Separate and partially dissenting opinion of Judge
Baragwanath). 45, 66, 68, 78, 95

Right to a remedy

Victim Participation Status PTJ. 43.

Right to a retrial

In Absentia Reconsideration TC. 21, 31, 32, 39; In Absentia
Reconsideration AC.14, 27.

Right to a trial

In Absentia Reconsideration TC. 31.
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Right to adequate means to
prepare a defence

Sabra Defence Disclosure PTJ. 22, 34.

Right to appeal

El Sayed Relevance AC. 16, 26; Reconsideration Applicable Law
AC. 34, 37; Legality and Jurisdiction AC. 15, 17; Legality and
Jurisdiction AC (Separate and partially dissenting opinion of Judge
Riachy). 3, 7.

Right to justice

Legality and Jurisdiction AC (Separate and partially dissenting
opinion of Judge Baragwanath). 28.

Right to participate in the
proceedings

In Absentia Decision TC. 73.

Right to participate in trial

In Absentia Decision TC. 32, 58

Rights of the accused

Assignment of Council PTJ. 17; Victim Participation Status PTJ.
13, 17, 99-101, 113, 120, 123, 127, 130; Modalities of Victim
Participation PTJ. 15, 19, 59, 61. In Absentia Reconsideration
TC. 16. Reconsideration Applicable Law AC. 16. Legality and
Jurisdiction TC. 15, 16, 62, 76, 83, 85. Local Resource Person
PRES. 22.

Rights of the accused, to
communicate with counsel
freely and privately

Assignment of Counsel PTJ. 17; Victim Participation Status PTJ. 13,
17, 99, 100-101, 111, 113, 120, 123, 127, 130-131.

Rights of the defence/or of
the accused

Assignment of Counsel PTJ. 13, 17; Modalities of Victim
Participation PTJ. 15, 19, 59, 61; In Absentia Reconsideration TC.
40; Reconsideration Applicable Law AC. 4, 16, 34, 47; Legality
and Jurisdiction TC. 1, 15, 16, 41, 62, 74, 76, 83, 85; In Absentia
Reconsideration AC. 27; Sabra Defence Disclosure PTJ. 32; Local
Resource Person PRES. 16, 22, 24.

Rights of the detained person

Legality and Jurisdiction AC. 53.

Rights of the suspect

Reconsideration Applicable Law AC. 47; Legality and Jurisdiction
TC. 78; Sabra Defence Disclosure PTJ. 32.

Rights, effective exercise of

In Absentia Reconsideration AC. 29.

Rights, restriction/limitation
of

El Sayed Relevance AC. 29.

Rights, violation of

El Sayed Relevance AC. 39; In Absentia Reconsideration TC. 21;
Legality and Jurisdiction TC. 16, 63, 78; In Absentia Decision TC.
15.

Risk assessment

El Sayed Relevance AC. 12; Victim Participation Status PTJ. 131;
Local Resource Person PRES. 10, 35.

Rome Statute (article of)
Article 68
Rule of law

Victim Participation Status PTJ. 88, 95.
Legality and Jurisdiction TC. 67; Legality and Jurisdiction AC
(Separate and partially dissenting opinion of Judge Baragwanath).
40, 44, 62, 66, 69, 78, 93.
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Rules of Procedure and
Evidence (generally)

In Absentia Decision TC. 1, 18, 35, 36, 39, 42, 45, 84, 90, 98,
104; Assignment of Counsel PTJ. 2; Criminal Association PTJ. 1,
8; El Sayed Relevance AC. 6; Victim Participation Status PTJ. 2,
64, 71; Modalities of Victim Participation PTJ. 3, 72; In Absentia
Reconsideration TC. 3; Reconsideration Applicable Law AC. 1, 15,
28, 33, 36; Legality and Jurisdiction TC. 2, 17, 31, 70; Legality and
Jurisdiction AC. 9, 14; In Absentia Reconsideration AC. 7, 9, 25;
Sabra Defence Disclosure PTJ. 3.

Rules of Procedure and
Evidence (rule of)
Rule 2

In Absentia Decision TC. 14; Victim Participation Status PTJ.
15, 22, 27-29, 35-40, 46, 55-57, 63-68, 72, 76, 78, 89, 90, 100,
105; Modalities of Victim Participation PTJ. 18; Reconsideration
Applicable Law AC. 17.

Rule 3

Legality and Jurisdiction TC. 81; Legality and Jurisdiction AC. 2425; Legality and Jurisdiction AC (Separate and partially dissenting
opinion of Judge Riachy). 6-7; In Absentia Reconsideration AC. 36.

Rule 9

Sabra Defence Disclosure PTJ. 59.

Rule 23

Legality and Jurisdiction TC. 81.

Rule 32

Local Resource Person PRES. 25, 28.

Rule 38

Local Resource Person PRES. 30.

Rule 48

Modalities of Victim Participation PTJ. 6, 36, 83.

Rule 51

Victim Participation Status PTJ. 6, 16, 125, 128; Modalities of
Victim Participation PTJ. 82, 83, 86, 87, 90.

Rule 57

In Absentia Decision TC. 19; Assignment of Counsel PTJ. 8, 18;
Modalities of Victim Participation PTJ. 90; Local Resource Person
PRES. 17.

Rule 58

Assignment of Counsel PTJ. 6; Local Resource Person PRES. 17.

Rule 59

Assignment of Counsel PTJ. 6, 10, 12, 15-16, 18, 22-24; Victim
Participation Status PTJ. 125; Legality and Jurisdiction TC. 18;
Legality and Jurisdiction AC. 11.

Rule 60

In Absentia Decision TC. 36; El Sayed Relevance AC. 6, 40, 44;
Modalities of Victim Participation PTJ. 56.

Rule 67

Legality and Jurisdiction TC. 81.

Rule 68

Criminal Association PTJ. 1, 2-3, 8; Modalities of Victim
Participation PTJ. 71; Reconsideration Applicable Law AC.1, 4, 10,
14, 19, 41.

Rule 71

Criminal Association PTJ. 1, 7, 8.

Rule 72

Legality and Jurisdiction TC. 31, 34.

Rule 76

In Absentia Decision TC. 6, 9, 11, 20, 24, 45, 46, 52, 53, 75, 79, 86,
92, 100; In Absentia Reconsideration AC. 24, 41.
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Rule 77

Legality and Jurisdiction TC. 23, 25.

Rule 79

In Absentia Decision TC. 44; Legality and Jurisdiction TC. 81.

Rule 86

Victim Participation Status PTJ. 17-27, 40, 57, 85, 88, 92, 95, 98102, 108, 113, 119, 120, 124; Modalities of Victim Participation
PTJ. 20.

Rule 87

Victim Participation Status PTJ. 4; Modalities of Victim Participation
PTJ. 32-39, 43-54, 64-72, 76, 80, 82, 86.

Rule 89

Modalities of Victim Participation PTJ. 23, 42; Legality and
Jurisdiction AC. 20.

Rule 90

Legality and Jurisdiction TC. 18-38; Legality and Jurisdiction
AC. 11-23; Legality and Jurisdiction AC (Separate and partially
dissenting opinion of Judge Baragwanath). 8-13, 20-28; Legality
and Jurisdiction AC (Separate and partially dissenting opinion of
Judge Riachy). 3, 7, 9, 10; In Absentia Reconsideration AC. 8.

Rule 91

Modalities of Victim Participation PTJ. 24, 76, 77.

Rule 94

Modalities of Victim Participation PTJ. 25.

Rule 95

Modalities of Victim Participation PTJ. 3, 71, 72, 76; Legality
and Jurisdiction AC. 19; Legality and Jurisdiction AC (Separate
and partially dissenting opinion of Judge Baragwanath). 13: Local
Resource Person PRES. 4.

Rule 96

Victim Participation Status PTJ. 129.

Rule 104 and 105

In Absentia Decision TC. 7, 16, 26, 30, 42, 44, 68, 70, 75, 76, 84, 90,
98, 104; In Absentia Reconsideration AC. 36, 43, 44.

Rule 105 bis

In Absentia Decision TC. 1, 13; Assignment of Counsel PTJ. 2, 4, 5;
In Absentia Reconsideration TC. 13.

Rule 106

In Absentia Decision TC. 14-39, 40, 57, 105, 111-118; Assignment
of Counsel PTJ. 3, 8, 17; In Absentia Reconsideration TC. 3, 8-13,
21-27, 34, 37, 39, 42, 46; In Absentia Reconsideration AC. 3, 13,
31, 49.

Rule 107

Reconsideration Applicable Law AC. 15.

Rules 108 and 109

In Absentia Decision TC. 42; In Absentia Reconsideration TC. 39.

Rule 110

Sabra Defence Disclosure PTJ. 27, 40; Reconsideration Applicable
Law AC. 4, 7, 15.

Rule 113

Modalities of Victim Participation PTJ. 44.

Rule 126

El Sayed Relevance AC. 14, 15; Legality and Jurisdiction TC. 20, 21,
25; Legality and Jurisdiction AC. 18-23; Legality and Jurisdiction AC
(Separate and partially dissenting opinion of Judge Baragwanath). 8,
13, 20, 21, 27; Legality and Jurisdiction AC (Separate and partially
dissenting opinion of Judge Riachy). 2.

Rule 133

Modalities of Victim Participation PTJ. 55; Victim Participation
Status PTJ. 131.
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Rule 140

In Absentia Reconsideration TC. 6, 10, 32; Reconsideration
Applicable Law AC. 10, 12, 19-24; In Absentia Reconsideration
AC. 12, 18, 19.

Rule 150

Victim Participation Status PTJ. 102.

Rule 162

Legality and Jurisdiction TC. 78.

Rule 164

Legality and Jurisdiction TC. 78.

Rule 176

Legality and Jurisdiction AC. 9; Legality and Jurisdiction TC. 81.

Rule 176 bis

Reconsideration Applicable Law AC. 4, 7, 9, 10, 12, 14-21, 28, 37,
40, 42; In Absentia Reconsideration AC. 19.

Rule 187

In Absentia Reconsideration AC. 7.

Rules of Procedure and
Evidence, ICTY, Rule 72

Legality and Jurisdiction TC. 31, 34.

Security Council (SEE under
United Nations)
Security of a State

Criminal Association PTJ. 10, 15.

Security of the Tribunal

Local Resource Person PRES. 35.
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Local Resource Person PRES. 30.

Separation of powers

Legality and Jurisdiction AC. 50.
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In Absentia Decision TC. 9, 53.
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Service of arrest warrants

In Absentia Decision TC. 10, 18, 43, 111, 113, 116.

Service of the indictment
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23, 25.
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Jurisdiction AC. 24; Legality and Jurisdiction AC (Separate and
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In Absentia Decision TC. 35; Reconsideration Applicable Law AC.
34; Legality and Jurisdiction TC. 67; Legality and Jurisdiction AC
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53.

Standard of review

Legality and Jurisdiction AC. 9, 10; In Absentia Reconsideration
AC. 5, 6.

Standing

Modalities of Victim Participation PTJ. 41; In Absentia
Reconsideration TC. 2-5; Reconsideration Applicable Law AC. 3, 9,
12, 14-18; Legality and Jurisdiction TC. 36, 44, 57.

Statement, witness

El Sayed Relevance AC. 12, 20; Victim Participation Status PTJ.
74; Modalities of Victim Participation PTJ. 44; Reconsideration
Applicable Law AC. 7.
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Statute, STL (article of)
Article 1

Legality and Jurisdiction TC. 23, 75; Legality and Jurisdiction AC
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Article 2
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68; Sabra Defence Disclosure PTJ. 22, 34; Local Resource Person
PRES. 24.

Article 17
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Reconsideration AC. 25; Criminal Association PTJ. 8.
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PTJ. 33.
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Treaty
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Trial, outcome
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Trial proceedings
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Major rulings issued by the Special Tribunal for Lebanon in 2012
1

Decision to Hold Trial In Absentia
(In Absentia Decision TC)

The Prosecutor v. Ayyash et al., Trial Chamber,
Case No.: STL-11-01/I/TC, 1 February 2012

2

Assignment of Counsel for the Proceedings Held In
Absentia Pursuant to Rule 106 of the Rules
(Assignment of Counsel PTJ)

The Prosecutor v. Ayyash et al., Pre-Trial Judge,
Case No.: STL-11-01/I/PTJ, 2 February 2012

3

Order on Preliminary Questions Concerning the Crime
of Criminal Association Addressed to the Appeals
Chamber Pursuant to Rules 68 (G) and 71 (A) (ii) of the
Rules of Procedure and Evidence
(Criminal Association PTJ)

The Prosecutor v. Ayyash et al., Pre-Trial Judge,
Case No.: STL-11-01/PT, 2 March 2012

4

Decision on the Prosecutor’s Partial Appeal of the PreTrial Judge’s Order of 20 February 2012
(El Sayed Relevance AC)

In the matter of El Sayed, Appeals Chamber,
Case No.: CH/AC/2012/03, 18 April 2012

5

Decision on Victims’ Participation in the Proceedings
(Victim Participation Status PTJ)

The Prosecutor v. Ayyash et al., Pre-Trial Judge
Case No.: STL-11-01/PT/PTJ, 8 May 2012

6

Decision on the VPU’s Access to Materials and the
Modalities of Victims’ Participation in Proceedings
Before the Pre-Trial Judge
(Modalities of Victim Participation PTJ)

The Prosecutor v. Ayyash et al., Pre-Trial Judge
Case No.: STL-11-01/PT/PTJ, 18 May 2012

7

Decision on Reconsideration of the In Absentia Decision
(In Absentia Reconsideration TC)

The Prosecutor v. Ayyash et al., Trial Chamber
Case No.: STL-11-01/PT/TC, 11 July 2012

8

Decision on Defence Requests for Reconsideration of
the Appeals Chamber’s Decision of 16 February 2011
(Reconsideration Applicable Law AC)

The Prosecutor v. Ayyash et al., Appeals Chamber
Case No.: STL-11-01/PT/AC/R176bis, 18 July 2012

9

Decision on the Defence Challenges to the Jurisdiction
and Legality of the Tribunal
(Legality and Jurisdiction TC)

The Prosecutor v. Ayyash et al., Trial Chamber
Case No.: STL-11-01/PT/TC, 27 July 2012

10 Decision on the Defence Appeals Against the Trial
Chamber’s “Decision on the Defence Challenges to the
Jurisdiction and Legality of the Tribunal”
(Legality and Jurisdiction AC)

The Prosecutor v. Ayyash et al., Appeals Chamber
Case No.: STL-11-01/PT/AC/AR90.1, 24 October 2012

11 Decision on Defence Appeals Against Trial Chamber’s
Decision on Reconsideration of the Trial In Absentia
Decision
(In Absentia Reconsideration AC)

The Prosecutor v. Ayyash et al., Appeals Chamber
Case No.: STL-11-01/PT/AC/AR126.1, 1 November 2012

12 Decision on the Sabra Defence’s First, Second, Third,
Fourth, Fifth and Sixth Motions for Disclosure
(Sabra Defence Disclosure PTJ)

The Prosecutor v. Ayyash et al., Pre-Trial Judge
Case No.: STL-11-01/PT/PTJ, 8 November 2012

13 Decision on the Head of Defence Office Request for
Review of the Registrar’s Decision Relating to the
Assignment of a Local Resource Person
(Local Resource Person PRES)

The Prosecutor v. Ayyash et al., President
Case No.: STL-11-01/PT/PRES, 21 December 2012
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