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I. INTRODUCTION 

1. Following Trial Chamber I's Judgment and Sentencing Judgment, dated 

18 August 2020 and 11 December 2020 respectively, 1 the Appeals Chamber is seized of a 

notice of appeal against conviction and sentence filed by Defence Counsel for Mr Ayyash.2 

Prior to considering the merits of this appeal, the Appeals Chamber must satisfy itself that 

Counsel for Mr Ayyash, assigned to the Accused by the Defence Office, and not accepted by 

him, have standing to file this appeal in absentia. 

2. The Statute of the Special Tribunal for Lebanon ("Tribunal" or "STL") expressly 

provides for trials in absentia.3 Common in a number of national systems, trials in absentia 

allow criminal proceedings, and their "search for the truth",4 to progress rather than being 

indefinitely delayed due to the absence of an accused. 5 In this respect, the conduct of trials in 

absentia, accompanied by the necessary safeguards for the accused, ensures that evidence is 

not irreparably lost due to the passing of time, and plays a major role in promoting justice for 

victims and social peace. This approach may further assist in expressing societal condemnation, 

through criminal conviction, of certain types of conduct (if the evidence proves guilt beyond 

reasonable doubt) and ensures that an accused wilfully escaping from justice does not, for this 

reason, obstruct the course of justice. In short, in absentia trials-when they fully respect the 

rights of the accused-are a legitimate means to achieve justice objectives; they are recognized 

in Lebanon, and the UN Security Council, when adopting the Tribunal's Statute under 

Chapter VII of the UN Charter, recognized their value under certain-limited and well 

defined-circumstances. 

1 STL, Prosecutor v. Ayyash et al., STL-11-01/T/TC, F3839, Judgment, 18 August 2020 ("Judgment"); STL, 
Prosecutor v. Ayyash et al., STL-11-01/S/TC, F3855, Sentencing Judgment, 11December2020 
("Sentencing Judgment"). 
2 STL, Prosecutor v. Ayyash, STL-11-01/A-l/AC, F0002, Notice of Appeal on behalf of Mr Ayyash against 
Conviction and Sentence, Public with Public Annex A, 12 January 2021 ("Ayyash Notice of Appeal"). 
3 Art. 22 STL St. The provisions governing the conduct of trials in absentia embody an element of novelty in the 
STL's legal framework as no other international criminal tribunal since the International Military Tribunal at 
Nuremberg has been expressly granted jurisdiction over absent accused in their founding Statute: Agreement for 
the Prosecution and Punishment of the Major War Criminals of the European Axis, Signed 8 August 1945, 
82 U.N.T.S. 279, Annex, Charter of the International Military Tribunal, Art. 12. 
4 SC Res. 1757, UN Doc. S/RES/1757, 30 May 2007, p. 2. 
5 Report of the Secreta1y-General on the Establishment of a Special Tribunal for Lebanon, UN Doc. S/2006/893, 
15 November 2006, paras 32 (b), 33. 
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3. In relation to appellate proceedings before the Tribunal, the Statute provides that 

appeals shall be heard from "persons convicted by the Trial Chamber" or from the Prosecutor. 6 

However, the Statute does not expressly provide for a Defence appeal in absentia. 

4. The Appeals Chamber finds by majority, Judge Baragwanath and Judge Nsereko 

dissenting, that the legal framework of in absentia proceedings at the STL, as interpreted below 

in conformity with the general principles of interpretation, does not require, and does not 

envisage a Defence appeal lodged in absentia against a trial judgment issued in absentia. 

Counsel for Mr Ayyash have no standing to appeal the Judgment and Sentencing Judgment 

issued by Trial Chamber I. 

II. PROCEDURAL BACKGROUND 

5. On 18 August 2020, Trial Chamber I delivered its Judgment in the Ayyash et al. case, 

followed by its Sentencing Judgment on 11 December 2020. 

6. On 12 January 2021, Counsel for Mr Ayyash filed their Notice of Appeal setting out 

the grounds of appeal against the Judgment and Sentencing Judgment of Trial Chamber I. 

Therein, Counsel for Mr Ayyash made submissions in support of their standing to file an appeal 

on behalf of Mr Ayyash. 7 

7. On 14 January 2021, the Appeals Chamber issued a "Scheduling Order Inviting Written 

Submissions on the Standing of Assigned Defence Counsel to File Appeal In Absentia", in 

which it suspended the time limit for filing the Appellant's Brief until a decision on the 

admissibility of the appeal was reached. 8 

6 Art. 26 (1) STL St. 
7 Ayyash Notice of Appeal, paras 6-27. 
8 STL, Prosecutor v. Ayyash, STL-11-01/A-l/AC, F0007, Scheduling Order Inviting Written Submissions on the 
Standing of Assigned Defence Counsel to File Appeal Jn Absentia, 14 January 2021 ("Scheduling Order"), p. 3. 
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8. On 3 and 4 February 2021, respectively, the Prosecutor and the Legal Representative 

of Victims ("LRV") filed their response and observations pursuant to the Scheduling Order. 9 

On 15 February 2021, Counsel for Mr Ayyash filed their reply. 10 

III. SUBMISSIONS 

A. Counsel for Mr Ayyash 

9. Counsel for Mr Ayyash submit that they "may exercise the absent convicted person's 

Article 26( 1) right of appeal" 11 and that the Tribunal's Statute empowers them to lodge an 

appeal. 12 In support of this argument, they refer to a decision of the Appeals Chamber in which 

we stated that the Statute "operates on the premise that Defence counsel have the same powers 

as the accused they represent, unless there is an explicit provision to the contrary". 13 They 

contend that no explicit provision in Article 26 (1) or in the Tribunal's legal framework 

"precludes assigned Counsel from exercising the convicted person's right of appeal" 14 and that 

the Statute therefore permits Defence counsel to exercise the right of appeal under Article 26 

during in absentia proceedings. 15 

10. Counsel for Mr Ayyash further submit that Article 22 does not establish a detailed 

framework of in absentia proceedings and that "Article 22(3) establishes a specific right in the 

event of hypothetical, future in presentia proceedings; it does not mention and in no way bars 

the exercise of the Article 26 right of appeal during in absentia proceedings". 16 

11. Counsel for Mr Ayyash maintain that the Rules of Procedure and Evidence ("Rules") 

"confirm Counsel's power to exercise the absent convicted person's right of appeal". 17 Relying 

9 STL, Prosecutor v. Ayyash, STL-11-01/A-l/AC, F0019, Prosecution Response to Defence Submissions on 
Standing of in absentia Counsel to Initiate in absentia Appeal against Conviction and Sentence, 3 February 2021 
("Prosecution Response"); STL, Prosecutor v. Ayyash, STL-11-01/A-l/AC, F0021, The Legal Representative of 
Victims Observations on the Standing of Counsel for Ayyash to File Notice of Appeal, 4 February 2021 
("LR V Observations"). 
10 STL, Prosecutor v. Ayyash, STL-11-01/A-l/AC, F0022, Defence Reply to Prosecution and Legal 
Representative of Victims Submissions on Counsel for Mr Ayyash's Standing to Appeal, 15 February 2021 
("Ayyash Reply"). 
11 Ayyash Notice of Appeal, para. 7. 
12 Id. at paras 8-13. 
13 Id. at para. 10, citing STL, Prosecutor v. Ayyash et al., STL-11-01/PT/AC/Rl 76bis, F0327, Decision on 
Defence Requests for Reconsideration of the Appeals Chamber's Decision of 16 February 2011, 18 July 2012 
("Rule 176 bis Reconsideration Decision"), para. 16. 
14 Ayyash Notice of Appeal, para. 10. 
15 Id. at para. 13. 
16 Ayyash Reply, para. 5. 
17 Ayyash Notice of Appeal, para. 14. 

Case No. STL-11-01/A-l/AC Page 3 of32 29 March 2021 



PUBLIC R001901 

STL-11-01/A-l/AC 
F0026/202 l 0329/ROOl 897-ROO 1960/EN/af 

on the Rule 176 bis Reconsideration Decision, they submit that neither Rule 177 in relation to 

"Notice of Appeal", nor any other Rule, "contains 'an explicit provision' rebutting 'the premise 

that Defence Counsel have the same power[] as the [ ... ] [convicted person] they represent' to 

excise the Article 26(1) and Rule 177(A)(ii) right of appeal". 18 They further state that "the 

drafters' consistent use of the term 'Party"' in Rule 177 "indicates a deliberate, legislative 

choice to confirm that the defence-as a party-is empowered to exercise the Article 26(1) 

right of appeal in both in presentia and in absentia proceedings". 19 

12. Recognizing that Rule 109 "could be viewed as possibly limiting Counsel's powers 

under Article 26(1) and Rule 177",2° Counsel for Mr Ayyash argue that this rule only addresses 

the specific situation in which a person convicted in absentia appears before the Tribunal and 

does not therefore apply to the conduct of the current proceedings as they are in absentia.21 In 

conclusion, Counsel state that Rules 107 and 177 are the dominant provisions in these 

proceedings and should be read as empowering assigned Counsel to exercise the Article 26 

right of appeal, while Rule 109 "must be properly read as permitting an accused who appears 

before the Tribunal, following an Article 26( 1) appeal lodged by assigned Counsel, to exercise 

the full panoply of rights provided" therein. 22 

13. Finally, Counsel for Mr Ayyash submit that the Statute and Rules must be interpreted 

in conformity with the Statute's spirit, which encompasses the pursuit of truth and justice, and 

in a manner that renders the Tribunal's legal framework effective and operational. 23 They 

contend that such an interpretation should lead to allowing assigned counsel to appeal under 

Article 26. Counsel for Mr Ayyash further consider that no prejudice would be caused to the 

Prosecutor or the victims by allowing an appeal by assigned counsel, who by doing so would 

be exercising a fundamental human right. They submit that should any ambiguity remain with 

respect to the interpretation of the Tribunal's Statute and Rules, it should be resolved in favour 

of the Defence, pursuant to the principle of in dubio mitius. 24 

18 Id. at para. 17 (i). 
19 Id. at para. 18. 
20 Id. at para. 19. 
21 Id. at paras 19-21. 
22 Id. at para. 22. 
23 Id. at paras 23, 25. 
24 Id. at paras 26, 27. 
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B. The Prosecutor 

14. The Prosecutor submits that "Defence Counsel assigned to represent Mr Ayyash's 

rights and interests for the trial in absentia [ ... ] do not have standing to initiate an appeal from 

conviction", and that "[t]his does not impair Mr Ayyash's personal right" to do so. 25 He 

requests the Appeals Chamber to dismiss the Notice of Appeal. 26 

15. According to the Prosecutor, "[u]nder the Statute and Rules, only a convicted person

including one convicted in absentia-can elect to appeal a conviction."27 The Prosecutor 

argues that, while other provisions of the Statute use the term "Defence Counsel", Article 26 

specifically refers to "persons convicted" which, according to an interpretation consistent with 

Article 31 (1) of the Vienna Convention on the Law of Treaties ("Vienna Convention"), 

excludes "in absentia Counsel". 28 According to the Prosecutor, this interpretation of "persons 

convicted" is consistent with international human rights law, and in particular with the 

jurisprudence of the European Court of Human Rights ("ECtHR"). 29 

16. The Prosecutor further argues that Article 22 of the Statute establishes a distinction 

between the rights of the accused during a trial in absentia and their rights after the completion 

of the trial. Representation by in absentia counsel is limited to the trial phase, after which it is 

for the accused to accept the judgment or personally exercise his right of retrial pursuant to 

Article 22 (3 ), or to personally exercise his right of appeal as per Article 26 of the Statute. 30 

For this reason, the Prosecutor claims that the Appeals Chamber's 

Rule 176 bis Reconsideration Decision is inapposite to the situation at hand as that decision 

concerned the powers of in absentia Counsel during a trial in absentia. 31 

17. With respect to the Rules, the Prosecutor states that they "must be consistent with, and 

cannot be ultra vires, the Statute" and that, in any event, "there is no inconsistency" because 

the Rules, in particular Rules 107, 109 and 177 (A) (ii), establish the same scheme as Article 26 

whereby only the convicted person has the right to appeal a conviction. 32 The Prosecutor 

25 Prosecution Response, para. 1. 
26 Ibid. 
27 Id. at para. 2. 
28 Id. at paras 5, 6. 
29 Id. at para. 6. 
30 Id. at paras 7, 10. 
31 Id. at para. 8. 
32 Id. at para. 11. 
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elaborates upon Rule 109 and submits that this rule "is exhaustive as to the possible scenarios" 

a convicted person might face if they appear after the conclusion of a trial in absentia.33 He 

points out that these scenarios do not include the appearance of a convicted person after an 

appeal by assigned counsel has been lodged. 34 He also maintains that pursuant to Rule 109, in 

order to appeal a conviction in absentia, the convicted person must appear and waive the right 

to retrial personally, and the Statute and the Rules do not authorize assigned Counsel to waive 

this right to retrial on his behalf. 35 

18. As to Rules 107 and 177, the Prosecutor considers that they must be read consistently 

with Article 26 of the Statute, and as such, the reference to "Party" in Rule 177 is limited to 

the convicted person. He argues that this interpretation of Rule 177 is also consistent with 

Rule 2.36 The Prosecutor opposes the Defence's submission that Rule 177 is the dominant 

provision because its general language cannot overcome the more specific language of 

Rule 109, which includes the requirement that the convicted person appear to personally waive 

their right to retrial before appealing in absentia convictions. 37 

19. Finally, the Prosecutor states that preventing Counsel from appealing on behalf of an 

accused convicted in absentia is not unfair as the person convicted retains the ability to appeal 

against the judgment convicting him, provided he appears and waives his right to a retrial. 38 In 

this case, Mr Ayyash could benefit from his right of appeal or a retrial, irrespective of the 

timing of his appearance. 39 

C. The Legal Representative of Victims 

20. The LRV considers that the Statute and the Rules "do not allow the pursuit of appeals 

by those who have absconded from justice".40 According to the LRV, "[t]he system does not 

provide for an accused to have an unfettered right to two trials and two appeals. Such a regime 

33 Id. at para. 14. 
34 Id. at paras 12-15. 
35 Id. at para. 12. 
36 Id. at paras 16, 17. 
37 Id. at para. 18. 
38 Id. at paras 20, 21. 
39 Id. at para. 21. 
40 LRV Observations, para. 1. 
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would be disproportionate and represent an injustice to the prosecution and the participating 

victims."41 

21. Similarly to the Prosecutor, the LRV argues that "[a Jn appeal by counsel on behalf of a 

convicted person tried in absentia is neither supported by the Statute nor the Rules". 42 The 

LRV submits that Article 22 operates only to empower the Tribunal to conduct trial 

proceedings in absentia, and not appellate proceedings in absentia. The LRV further maintains 

that Article 26 limits the availability of an appeal to the Prosecutor and "persons convicted", 

being the physical person convicted by the Trial Chamber. 43 

22. The LRV adds that an appeal in absentia by assigned Counsel would be 

unprecedented, 44 that Counsel lacks instructions and the mandate to file such an appeal, 45 and 

that, given the right to a retrial, there is no prejudice to the accused if assigned Counsel lack 

standing to appeal in absentia.46 Finally, the LRV submits that permitting an appeal by Counsel 

in these circumstances will result in unreasonable delay which is prejudicial to the victims and 

will encourage offenders to remain at large. 47 He opines that, therefore, admitting the appeal 

goes against the spirit of the Statute and the principle of effectiveness. 48 

IV. APPLICABLE LAW 

A. The Statute 

23. Articles 22 and 26 of the Statute are central to the issue at hand. Article 22 (1) provides 

the conditions in which the Tribunal shall conduct trial proceedings in the absence of the 

accused and Article 22 (2) mandates the Tribunal to ensure that safeguards are in place for the 

accused when hearings are conducted in their absence. Article 22 (3) provides that "[i]n case 

of conviction in absentia, the accused, if he or she had not designated a defence counsel of his 

or her choosing, shall have the right to be retried in his or her presence before the Special 

Tribunal, unless he or she accepts the judgement." 

41 Id. at para. 5. He explains that this disproportionate regime would result from an accused being convicted in 
absentia, an appeal proceeding in absentia, the accused appearing and seeking a retrial, following which retrial 
and conviction in praesentia the accused could appeal a second time. 
42 See id. at paras 5-18. 
43 Id. at paras 7, 8. 
44 Id. at paras 19, 20. 
45 Id. at paras 21-24. 
46 Id. at para. 25. 
47 Id. at para. 26. 
48 Ibid. 
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24. Article 26 states that: 

1. The Appeals Chamber shall hear appeals from persons convicted by the Trial 
Chamber or from the Prosecutor on the following grounds: 

(a) An error on a question oflaw invalidating the decision; 

(b) An error of fact that has occasioned a miscarriage of justice. 

[ ... ] 

B. The Rules of Procedure and Evidence 

25. Implementing the provisions of the Statute, Rule 106 (A) provides for circumstances in 

which the Trial Chamber shall conduct proceedings in absentia, Rule 106 (B) provides for 

safeguards in the event that the Trial Chamber decides to conduct proceedings in absentia. In 

relation to the conduct of in absentia proceedings, Rule 107 clarifies that "[t]he rules on pre

trial, trial, and appellate proceedings shall apply mutatis mutandis to proceedings in absentia." 

26. Rules 108 and 109 set out the procedural consequences following the appearance of an 

accused during trial proceedings in absentia or after they have been held. Rule 108 (D) 

specifies that "[t]he right to retrial may be exercised only once". Rule 109 reads as follows: 

(A) Where an accused appears before the Tribunal after a trial in absentia, including 
sentencing, if any, has been concluded he shall state his position and submissions as to 
the procedural consequences of his appearance. 

(B) At his appearance before the Tribunal, the accused may choose in writing to accept 
both the judgement and sentence, if any. 

(C) If the accused has been convicted in absentia by the Trial Chamber, he may: 

(i) accept in writing the judgement and/or sentence; 

(ii) request in writing a retrial; 

(iii) accept in writing the judgement and request a new hearing in respect of his 
sentence, or 

(iv) appeal against conviction or sentence, or both, if he has waived in writing his 
right to retrial. The time-limit within which to file the appeal shall run from the 
date of the waiver of his right to retrial. 

(D) Where, after the Prosecutor has appealed a judgement or sentence rendered in 
absentia, the accused appears, the Appeals Chamber shall terminate appellate 
proceedings and remit the case to the Trial Chamber, unless the accused accepts in 
writing the judgement and sentence, if any, of the Trial Chamber. 

(E) If the accused has been convicted in absentia by the Appeals Chamber, he may: 
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(i) accept in writing the conviction or sentence; 

(ii) request a retrial; 

(iii) accept in writing the conviction and request a new hearing in respect of his 
sentence; or 

(iv) accept the Trial Chamber's judgement of acquittal and request a new hearing 
on appeal. 

(F) This Rule does not apply to an accused who appointed, and was represented by, 
defence counsel to represent him during the trial in his absence. 

27. Finally, Rule 177, setting out the requirements for filing a notice of appeal, reads as 

follows: 

(A) By filing a notice of appeal setting out the grounds of appeal, 

(i) the Prosecutor may appeal a judgement of acquittal pursuant to Rule 168 within 
thirty days from the pronouncement of the judgement where all Accused on an 
indictment have been acquitted of all counts in the indictment; 

(ii) in all other cases, a Party may appeal a judgement pronounced pursuant to 
Rule 168, or a sentence imposed pursuant to Rule 171, within thirty days of the 
pronouncement of the sentence. 

[ ... ] 

V. DISCUSSION 

A. Scope of the Appeals Chamber's decision 

28. In every appeal the Appeals Chamber must satisfy itself that it is properly seized of the 

matter and that the appeal is admissible. The question for determination in this decision is 

whether the Tribunal's legal framework provides for a Defence appeal in absentia against the 

Trial Chamber's Judgment and Sentencing Judgment. This is to determine whether Counsel 

possess standing to file an appeal, on behalf of Mr Ayyash, against the Judgments rendered in 

absentia in the present circumstances, i.e. when Mr Ayyash is not present and has not provided 

instructions to counsel on whether to file an appeal or not.49 

49 The Appeals Chamber has previously defined the notion of "standing" as relating to "the right of a person 
allegedly aggrieved by the violation of a legal rule to seek relief for any damage he may have suffered": STL, 
Jn the matter of El Sayed, CHI AC/2010/02, Decision on Appeal of Pre-Trial Judge's Order Regarding Jurisdiction 
and Standing, 10 November 2010, para. 60. 
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29. In this case, Trial Chamber I decided to initiate proceedings in absentia against the 

Accused, pursuant to Article 22 of the Statute and Rule 106 of the Rules. 50 Accordingly, the 

Defence Office assigned counsel to represent Mr Ayyash as mandated by Article 22 (2) (c). 51 

Despite the attempts made by the Government of Lebanon to identify his whereabouts and to 

arrest him pursuant to the binding request by the Tribunal, as notified to the Tribunal 

throughout these years, Mr Ayyash remains at large and has not appointed, nor accepted, 

counsel to represent him. As a result, the proceedings against Mr Ayyash have been, and 

continue to be, in absentia. 

30. The issue of the admissibility of Defence appeals in absentia has not previously been 

raised before the Appeals Chamber, as the Judgment and Sentencing Judgment of Trial 

Chamber I were the first judgments rendered in absentia at the Tribunal. 

B. Principles of interpretation of the Statute and the Rules 

31. From the outset, we stress the need to interpret the above mentioned applicable legal 

provisions by considering their terms in good faith in accordance with the ordinary meaning to 

be given to them, in their context and in the light of the object and purpose of the Statute and 

the Rules, within the specific circumstances applicable to this type of documents.52 In this 

context, the intent of the drafters of the STL's legal framework, namely the United Nations and 

the Government of Lebanon with regard to the Statute appended to UN Security Council 

resolution 1757 (2007), guides the interpretation of the presumed intent of the Judges of the 

Tribunal with regard to the Rules. 53 

50 STL, Prosecutor v. Ayyash et al., STL-11-01/l/TC, FOl 12, Decision to Hold Trialln Absentia, 1February2012 
("Decision to Hold Trial Jn Absentia"), p. 47. This was based on the Trial Chamber's finding that Mr Ayyash had 
absconded, id. at para. 107. 
51 STL, Prosecutor v. Ayyash et al., STL-11-01/I/PTJ, FOl 13, Assignment of Counsel for the Proceedings Held 
In Absentia Pursuant to Rule 106 of the Rules, 2 February 2012. 
52 STL, Prosecutor v. Ayyash et al., STL-11-01/I, F0936, Interlocutory Decision on the Applicable Law: 
Terrorism, Conspiracy, Homicide, Perpetration, Cumulative Charging, 16 February 2011 ("2011 Interlocutory 
Decision on Applicable Law"), paras 27, 28. For instance, in this case (similarly to what has occurred in relation 
to the Statutes of other Tiibunals operationalized by UN Security Council resolution, such as the International 
Criminal Tribunal for the former Yugoslavia ("ICTY") and the International Criminal Tribunal for Rwanda 
("ICTR")) the accompanying Report of the UN Secretary-General assumes specific relevance as it consolidates 
the analysis and understanding reached during the negotiations of the Statute itself, see Report of the 
Secretary-General on the Establishment of a Special Tribunal for Lebanon, UN Doc. S/2006/893, 
15 November 2006. 
53 See 2011 Interlocutory Decision on Applicable Law, para. 22; STL, STL-17-07/I/AC/R176bis, F0021, 
Interlocutory Decision on the Applicable Law: Criminal Association and Review of the Indictment, 
18 October 2017 ("2017 Interlocutory Decision on Applicable Law"), para. 17. 
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1. Principles of interpretation of the Statute 

32. The Appeals Chamber recalls that the principles of interpretation of the Statute were 

set out at length in its 2011 Interlocutory Decision on Applicable Law54 and have been 

reiterated in subsequent decisions. 55 

2. Principles of interpretation of the Rules 

33. Rule 3 sets out the principles that must be applied when interpreting the provisions of 

the Rules and when resolving any ambiguity or lacuna therein. 56 Pursuant to Rule 3 (A), the 

Rules must be interpreted "in a manner consonant with the spirit of the Statute" and, in order 

of precedence, with: (i) the principles of interpretation laid down in customary international 

law as codified in Articles 31, 32 and 33 of the Vienna Convention, (ii) international standards 

on human rights, (iii) the general principles of international criminal law and procedure and, as 

appropriate, (iv) the Lebanese Code of Criminal Procedure ("LCCP"). The principle of 

teleological interpretation embodied in Article 31 (1) of the Vienna Convention is based on the 

search for the purpose and object of a rule "with a view to bringing to fruition as much as 

possible the potential of the rule". 57 

34. As per the hierarchical structure of Rule 3, only if these principles are not helpful or 

capable of resolving ambiguity should the Appeals Chamber tum to "the adoption of such 

interpretation as is considered to be the most favourable to any relevant suspect or accused in 

the circumstances then under consideration". 58 

35. Finally, pursuant to Rule 6, the three languages in which the Rules have been adopted 

(Arabic, English and French) are "equally authentic". In case of discrepancy, the version more 

consonant with the spirit of the Statute and of the Rules prevails. 

54 2011 lnterlocutory Decision on Applicable Law, paras 19-32. 
55 See STL, Jn the case against New T. V S.A.L. and Khayat, STL-14-05/PT/AP/AR126.l, F0012, Decision on 
Interlocutory Appeal Concerning Personal Jurisdiction in Contempt Proceedings, 2 October 2014, paras 26-30; 
2017 Interlocutory Decision on Applicable Law, paras 15-21; STL, Prosecutor v. Ayyash, 
STL-18-10/PT/AC/AR90.l, F0008, Decision on Defence Appeal Against "Decision on Defence Preliminary 
Motion Challenging Jurisdiction", 26 October 2020, paras 21-28. 
56 STL, Jn the case against New TV S.A.L. and Khayat, STL-14-05/PT/AP/AR126.l, F0012, Decision on 
Interlocutory Appeal Concerning Personal Jurisdiction in Contempt Proceedings, 2 October 2014, para. 26. 
57 2011 Interlocutory Decision on Applicable Law, para. 29. See also 2017 Interlocutory Decision on Applicable 
Law, para. 21. 
58 Rule 3 (B) STL RPE. 
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36. The Appeals Chamber will apply the principles of interpretation referred to above in 

determining whether the appeal is admissible. 

C. Whether the Statute and the Rules provide for the right of assigned Defence 

counsel to appeal in absentia against the Trial Chamber's Judgments 

1. The applicability of Article 26 to Defence appeals in absentia 

37. Counsel for Mr Ayyash submit that they may exercise Mr Ayyash's right of appeal 

pursuant to Article 26 (1). 59 In doing so, they assert that the right of appeal enshrined in 

Article 26 may be exercised in absentia by Counsel. The Prosecutor maintains that in absentia 

Counsel may not exercise this right of appeal on behalf of Mr Ayyash. 60 

38. The Appeals Chamber will examine the applicability of Article 26 to the appeal 

presently lodged by Counsel for Mr Ayyash. 

39. Article 26 (1) of the Statute mandates that the Appeals Chamber "shall hear appeals" 

from "persons convicted by the Trial Chamber". The French version of Article 26 (1) states 

that the Appeals Chamber shall hear appeals from "des personnes que la Chambre de premiere 

instance a reconnu coupables". The Arabic version of Article 26 (1) refers to appeals "~ 

~l~ll\ oyl.i.J\ ~I.ii". The terms of Article 26 pursuant to their ordinary meaning, clearly refer 

to the convicted person himself (unlike, for instance, Article 20 (2), referring to "the Defence" 

when explaining the order of examination of witnesses at trial). Nonetheless, consideration of 

the ordinary meaning of Article 26 (1) does not suffice, as its terms must be interpreted in their 

context and in the light of the object and purpose of the Statute. Thus, the terms on their own 

do not exhaustively clarify whether Article 26 applies to Defence appeals in absentia. 

40. The Appeals Chamber will turn to consider the context of Article 26, namely the 

provisions of the Statute and the Rules which establish the legal framework of in absentia 

proceedings before the Tribunal. 

2. The legal framework of in absentia proceedings before the Tribunal 

41. The Statute and the Rules regulate in absentia proceedings before the Tribunal. 

Article 22 of the Statute sets out the conditions when "[t]rials in absentia" may be conducted, 

59 Ayyash Notice of Appeal, para. 7. 
60 Prosecution Response, para. 5. 
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and the safeguards for the accused during and following such proceedings. The Rules elaborate 

upon the circumstances in which proceedings are considered to have been held in absentia, as 

well as the legal safeguards available for accused following the initiation of proceedings in 

absentia. 

42. In particular, proceedings are not deemed to be in absentia if an accused appears before 

the Tribunal in person, by video-conference, or by counsel appointed or accepted by him. 61 

Accordingly, the Rules distinguish between, on the one hand, proceedings in which Defence 

counsel has been appointed, or otherwise accepted, by the accused (these follow the principles 

and rules of proceedings in praesentia) and, on the other hand, proceedings in which Defence 

counsel is assigned by the Defence Office in the absence of the accused (proceedings in 

absentia). 

a. The statutory provision regulating in absentia proceedings 

43. Article 22 is the only provision in the Statute which expressly regulates "[t]rials in 

absentia". It contains sub-articles which apply to the various phases of the proceedings, 

following a chronological order. While Article 22 (1) provides for the circumstances in which 

the Tribunal conducts trial proceedings in the absence of the accused, Article 22 (2) provides 

safeguards for an accused when hearings are held in his or her absence following a 

determination that the proceedings are to be conducted in absentia. Article 22 (3), in tum, deals 

with the situation in which an accused is convicted in absentia and has not designated Defence 

counsel of their choosing. This is the main provision applicable to the situation at hand; 

Mr Ayyash was convicted in absentia by the Trial Chamber and failed to appoint or accept 

counsel to represent him. 

44. Article 22 (3) provides that an accused who has been convicted in absentia, without 

having designated Defence counsel, "shall have the right to be retried in his or her presence 

before the Special Tribunal". Article 22 (3) therefore creates a right ofretrial for Mr Ayyash in 

the event that he appears before the Tribunal and if he does not accept the Trial Chamber 

Judgment. As a result, the Trial Chamber's Judgment rendered in absentia is not yet final, and 

61 Rule 104 STL RPE. 
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the sentence pronounced in absentia is not enforceable against Mr Ayyash, as he can exercise 

his right to retrial pursuant to Article 22 (3). 62 

45. Article 22 (3) is the only provision of the Statute which expressly sets out the recourse 

available to an accused following their conviction in absentia. On its face, and on the basis of 

the letter of the Statute, retrial in praesentia is therefore the recourse envisaged for accused to 

challenge their conviction in absentia provided for in the Statute, unless they accept the 

conviction. 

46. The Rules of the Tribunal expand upon the options available to an accused when they 

appear following conviction in absentia. The Appeals Chamber turns to consider the Rules 

relevant to the determination of the issue before us. 

b. Options available to a person convicted in absentia who appears before the 

Tribunal 

47. The Prosecutor relies on Rule 109 to argue that Mr Ayyash must appear before the 

Tribunal to appeal a conviction rendered in absentia. 63 Conversely, Counsel for Mr Ayyash 

submit that Rule 109 cannot inform the decision of the Appeals Chamber in this instance, as 

Mr Ayyash has not yet appeared following his conviction in absentia.64 

48. Rule 109 of the Rules supplements Article 22 (3) of the Statute by expanding the 

options available to an accused who appears before the Tribunal following their conviction in 

absentia, and by clarifying the procedure by which these options may be exercised. According 

to Rule 109 (C), an accused who has been convicted in absentia by the Trial Chamber may: 

(i) accept in writing the judgement and/or sentence; 

(ii) request in writing a retrial; 

(iii) accept in writing the judgement and request a new hearing in respect of his sentence, 
or 

62 See STL, Prosecutor v. Ayyash et al., STL-l l-Ol/PT/AC/AR126.l, F0012, Decision on Defence Appeals 
Against Trial Chamber's Decision on Reconsideration of the Trial In Absentia Decision, 1 November 2012, 
para. 14: "[t]he Accused's appearance at the Tribunal [after a decision to hold a trial in absentia] would terminate 
the effect of that decision because as soon as they appear, the proceedings would begin anew, unless the Accused 
decide otherwise". 
63 Prosecution Response, para. 12. 
64 Ayyash Notice of Appeal, paras 20, 21. 
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(iv) appeal against conviction or sentence, or both, if he has waived in writing his right 
to retrial. The time-limit within which to file the appeal shall run from the date of the 
waiver of his right to retrial. 

49. While it is true that "Rule 109 [ ... ] does not apply during [ ... ] in absentia 

proceedings",65 since the appearance of the accused (which then automatically terminates 

proceedings in absentia) is required to trigger its application, this does not mean that Rule 109 

has no bearing on the proper interpretation of the Tribunal's legal framework for in absentia 

proceedings. 

50. Rule 109 (C) (iv) clearly allows an accused to appeal against conviction or sentence 

only where "he has waived in writing his right to retrial" enshrined in Article 22 (3) of the 

Statute. Pursuant to this sub-rule, the exercise of a convicted person's right to appeal a 

conviction pronounced in absentia is contingent on the accused's appearance and manifestation 

in writing of his choice between an appeal and a retrial. Rule 109 (C) (iv) specifies that the 

time limit within which to file an appeal runs "from the date of the waiver of [the] right to 

retrial". 

51. The question then arises of whether, in the absence of the accused, assigned Defence 

counsel can appeal in absentia against conviction or sentence despite the requirement in 

Rule 109 (C) (iv). Indeed, while all accused must be treated equally by the Tribunal pursuant 

to Article 16 (1) of the Statute, and counsel for in absentia proceedings are appointed "with a 

view to ensuring full representation of the interests and rights of the accused" according to 

Article 22 (2) ( c) of the Statute, these provisions must also be interpreted in their context and 

within the framework of the Statute as a whole. 

52. The Appeals Chamber finds that, in this context, the choice between an appeal and a 

retrial, pursuant to Rule 109 (C) (iv), must be exercised personally by an accused. This 

determination is made to protect the fairness of the proceedings by ensuring that the crucial 

safeguard of the right to retrial is not waived in the absence of the accused and without his 

instructions, and that the time limit for filing an appeal does not run until the accused himself 

has chosen to waive his right to retrial. It is also consistent with the title of Rule 109, which 

indicates that the appearance of the accused is mandatory before the exercise of the options 

contained in this rule, and with its wording ("in writing"), which requires that each option be 

exercised personally. 

65 Id. at para. 20. 
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53. Furthermore, as we have previously highlighted, "some provisions in the Rules accord 

rights to the accused that are to be exercised by the accused personally". 66 We explained that 

"these provisions either require the physical presence of the accused or can only be read as 

according rights to the individual accused, rather than to a party"67 and referred, inter alia, to 

Rule 109 (A) to illustrate the kind of provision that falls within the latter category. 68 Unlike the 

provision under consideration in that decision, which "create[ d] a right that [could] in fact be 

discharged by Defence counsel for the accused", Rule 109 (C) (iv) actually entails the exercise 

of a personal right, in writing and in praesentia. 69 

54. This conclusion is strengthened when one carefully considers the rest of Rule 109, 

giving effect to Article 22 of the Statute. As Counsel for Mr Ayyash concede, Rule 109 does 

not include, among the circumstances in which an accused might appear, "an ongoing or 

concluded defence appeal". 70 Indeed, Rule 109 (D) covers the situation in which the accused 

appears after the Prosecutor has appealed a judgment or sentence rendered in absentia and 

before the Appeals Chamber rendered its Judgment. In such circumstances, the Appeals 

Chamber would be mandated to "terminate appellate proceedings and remit the case to the Trial 

Chamber, unless the accused accepts in writing the judgement and sentence, if any, of the Trial 

Chamber". As to Rule 109 (E), it deals with a situation in which "the accused has been 

convicted in absentia by the Appeals Chamber" and therefore only applies where the accused 

appears following a successful Prosecution appeal resulting in a conviction by the Appeals 

Chamber. This is confirmed by Rule 109 (E) (iv), which provides the option to the accused of 

"accept[ing] the Trial Chamber's judgment of acquittal", against which only the Prosecutor 

could appeal. We note in this regard that the Rules envisage an appeal by the Prosecutor against 

a judgment of the Trial Chamber rendered in absentia, with no requirement that the accused be 

present. The Prosecutor must indeed be able to appeal without waiting for the accused to appear 

before the Tribunal-failing this power, he would risk losing his right to appeal against an 

acquittal exercised within the applicable time limits.71 The absence of any provision expressly 

dealing with the accused's options following a Defence appeal in absentia supports the 

66 Rule 176 bis Reconsideration Decision, para. 17. 
67 Ibid. (footnote omitted). 
68 Id. at para. 17, fn. 46. 
69 Id. at para. 17. 
70 Ayyash Notice of Appeal, para. 21. 
71 See Rule 177 (A) (i) STL RPE. The problem does not arise with respect to the convicted person's right to appeal 
given that the time limit for such an appeal only starts running from the waiver of the right to retrial, see 
Rule 109 (C) (iv) STL RPE. 
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conclusion that such appeals are not envisaged by the drafters of the Rules, in line with the 

choice of the Statute to explicitly refer to "persons convicted" as the individuals who may file 

an appeal. 72 

55. Thus, the framework of the Statute and the Rules envisages a right to appeal by a person 

convicted in absentia only if that person waives their right to a retrial, a right enshrined in the 

Statute on the basis of human rights law. 73 In this context, if Defence counsel were allowed to 

file an appeal in absentia on behalf of an accused, counsel would be endowed with greater 

rights than the accused they were assigned to represent. 

56. We find that assigned Defence counsel cannot be permitted to pursue a remedy-in this 

case, an appeal without waiver of the right to retrial-not available to the accused. 74 This would 

also contradict the clear intent of Rule 109, aimed at preventing a situation in which an appeal 

against a conviction in absentia would coexist with a retrial. Moreover, permitting assigned 

Defence counsel to appeal in absentia would result in a non-final judgment and a non

enforceable sentence being open to appeal by both assigned counsel and by the convicted 

person personally if he waives in writing his right to retrial. The potential duplication of 

appellate proceedings would lead to inordinate delay and cause prejudice to the Prosecutor and 

victims participating in the proceedings, without it resulting in the accused being entrusted with 

any more safeguards than those already provided to him under the Statute and the Rules, or 

required by international human rights standards reviewed below.75 

72 We note that Rule 108, which governs the situation where an accused appears "in the course of proceedings in 
absentia", only mentions the possibility of the accused appearing in the course of proceedings in absentia 
conducted before the Trial Chamber. 
73 ECtHR, Colozza v. Italy, No. 9024/80, Judgment, 12 February 1985, para. 29: "When domestic law permits a 
trial to be held notwithstanding the absence of a person 'charged with a criminal offence' [ ... ] , that person should, 
once he becomes aware of the proceedings, be able to obtain, from a court which has heard him, a fresh 
determination of the merits of the charge." See also ECtHR, Sanader v. Croatia, No. 66408/12, Judgment, 
12 February 2015, para. 78; ECtHR, Sejdovic v. Italy, No. 56581/00, Judgment (GC), 1March2006, para. 82; 
ECtHR, Medenica v. Switzerland, No. 20491/92, Judgment, 14 June 2001, para. 54; ECtHR, Poitrimol v. France, 
No. 14032/88, Judgment, 23 November 1993, para. 31. 
74 See STL, Prosecutor v. Ayyash et al., STL-ll-Ol/PT/AC/AR126.l, F0012, Decision on Defence Appeals 
Against Trial Chamber's Decision on Reconsideration of the Trial Jn Absentia Decision, 1 November 2012, 
para 16. 
75 We further consider not extraneous to these conclusions the fact that Article 21 (1) of the Statute requires the 
Tribunal to "confine the trial, appellate and review proceedings strictly to an expeditious hearing of the issues 
raised by the charges, or the grounds for appeal or review, respectively [and to] take strict measures to prevent 
any action that may cause unreasonable delay". In deciding on two valid interpretations of a provision of the 
Statute, and ensuring the rights of the accused and other relevant interests are duly protected, expeditiously hearing 
an appeal should be favoured. Delays caused by the duplication of appellate proceedings would be unreasonable, 
in the circumstances of an accused found to be evading justice, see Decision to Hold Trialln Absentia, para. 107. 
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c. Whether Rules 107 and 177 empower assigned Defence counsel to lodge an 

appeal in absentia 

1. Rule 107 

57. Counsel for Mr Ayyash argue that Rule 107, along with Rule 177 discussed below, 

empowers assigned Counsel to exercise the Article 26 (1) right of appeal.76 The Prosecutor 

submits that Rule 107 does not authorize "in absentia Counsel to initiate appeals from 

convictions". 77 

58. Rule 107 mandates that the Rules of the Tribunal on pre-trial, trial, and appellate 

proceedings "shall apply mutatis mutandis to proceedings in absentia". Rule 107 is a 

procedural provision to ensure that, when proceedings take place in absentia-by operation of 

other Rules or the Statute-the rules on pre-trial, trial, and appellate proceedings apply to guide 

those proceedings, as applicable and appropriate for such sui generis proceedings. In this way, 

the rules applicable to appellate proceedings conducted in praesentia apply, pursuant to 

Rule 107, to the appeal by the Prosecutor against the acquittals of Messrs Merhi and Oneissi, 

conducted in absentia. 78 As submitted by Counsel for Mr Ayyash, the rules on appellate 

procedure that apply mutatis mutandis to proceedings in absentia "operationalise the right of 

appeal under Article 26(1)". 79 Nonetheless we find that they do not-and cannot, on their 

own---establish a basis for a Defence appeal in absentia not otherwise provided for in the legal 

framework of the Tribunal. 

11. Rule 177 

59. Counsel for Mr Ayyash also rely on Rule 177 to support their argument that they may 

exercise the absent accused's right of appeal. 80 In particular, they maintain that the wording of 

Rule 177 (A) (ii) ("a Party") empowers assigned Defence counsel to appeal the Judgments of 

the Trial Chamber issued in absentia. 81 The Prosecutor submits that the wording of Rule 177 

76 Ayyash Notice of Appeal, para. 22. 
77 Prosecution Response, para. 11. 
78 Rules applicable by virtue of Rule 107 apply mutatis mutandis, meaning that they might require adapting ifthe 
in absentia nature of the proceedings affects the application of a specific rule. 
79 Ayyash Notice of Appeal, para. 15. 
80 Id. at paras 17, 18. 
81 Jd.atpara.18. 
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must be interpreted so as to limit appeals to those initiated by convicted persons and the 

Prosecutor. 82 

60. Rule 177 (A) (ii) provides that "a Party" may appeal a judgment or sentence by filing a 

notice within the time limits set forth therein. "Party" is defined in Rule 2 as "[t]he Prosecutor 

or the Defence", with "Defence" defined in Rule 2 as "[t]he accused/suspect and/or Defence 

counsel". 

61. We find that Rule 177 (A) (ii) is procedural in nature as it merely sets a time limit of 

thirty days from the pronouncement of either the Trial Chamber's judgment or sentence for 

those who possess standing to file a notice of appeal to do so. In the present circumstances, 

those with standing include the Prosecutor and the convicted person when he appears before 

the Tribunal, as provided by Article 26 (1) of the Statute and Rule 109. Rule 177 does not

and cannot-empower those without standing to file a notice of appeal. 83 Even considered as 

part of the context in which Article 26 and Rule 109 should be read, such a provision cannot 

be read as establishing a right that would otherwise run counter to the objectives of the Statute. 

62. In this respect, the Appeals Chamber also notes that Article 22 (2) (c) of the Statute 

mentions that one of the requirements to initiate trials in absentia is that counsel be assigned 

"with a view to ensuring full representation of the interests and rights of the accused". This is, 

again, a procedural provision to explain what conditions the Tribunal must ensure when it 

allows hearings in the absence of the accused, not a general statement of the role of assigned 

Defence counsel beyond trials. This provision, too, needs to be interpreted in its context and 

within the overall framework of the Statute-and cannot on its own provide Rule 177 (or other 

Rules) with the expansive meaning sought by Counsel. 

d. Interlocutory appeals must be distinguished from appeals against the Trial 

Chamber's Judgments 

63. Assigned Defence counsel were permitted to file interlocutory appeals on behalf of the 

Accused during the trial proceedings conducted in absentia. However, interlocutory appeals 

82 Prosecution Response, paras 16, 17. 
83 In Rutaganda, the ICTR Appeals Chamber reached a similar conclusion in relation to an analogous provision 
of the ICTR Rules (Rule 108 (B)): "That Rule [108 (B)], however, prescribes only the time-limit for the filing of 
a Notice of Appeal in certain circumstances [ ... ] Sub-rule 108(B) does not of itself create a right of appeal": ICTR, 
Prosecutor v. Rutaganda, ICTR-96-3-A, Decision on Appeals Against the Decisions by Trial Chamber I Rejecting 
the Defence Motions to Direct the Prosecutor to Investigate the Matter of False Testimony by Witnesses "E" and 
"CC", 8 June 1998, para. 24. 
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are to be distinguished from appeals against a judgment pursuant to Rule 168 and a sentencing 

judgment pursuant to Rule 171. 

64. Interlocutory appeals serve to safeguard the fairness and expeditiousness of (pre-trial 

and) trial proceedings, as well as to materially advance trial proceedings. While interlocutory 

appeals play an important role, they remain incidental to trial proceedings, which have now 

come to a close in this case. They allow the Pre-Trial Judge and the Trial Chamber, as 

applicable, to proceed with "an expeditious hearing of the issues raised by the charges" as 

required by Article 21 (1) of the Statute and guide these judges when one of the parties to the 

trial challenges interlocutory orders or decisions. 

65. Accordingly, by allowing the filing of interlocutory appeals in absentia by assigned 

Defence counsel during the trial proceedings, no expectation is created that standing to file an 

appeal in absentia against a final judgment would follow. In line with our recent denial of the 

right of the LRV to file an appeal, standing to file an interlocutory appeal does not equate to 

standing to file an appeal against a trial judgment or sentencing judgment. 84 

3. Teleological interpretation 

66. Counsel for Mr Ayyash submit that empowering assigned Defence counsel to exercise 

the accused person's right of appeal pursuant to Article 26 (1) serves the main goal of the 

Tribunal, namely the "pursuit of truth, and impartial and efficient justice". 85 The Prosecutor 

argues that the object and purpose of trials in absentia under the Statute is to enable victims 

and "the public" to see a case progress to trial despite the absence of an accused, and that the 

wording of Article 26 must be understood in that context. 86 

67. The Appeals Chamber recalls that the object and purpose of the Statute is to administer 

justice in a fair and efficient manner. 87 We disagree with Counsel for Mr Ayyash that, to accord 

with this goal, we must interpret the relevant provisions of the STL's legal framework so as to 

permit the "immediate review of convictions issued in absentia". 88 Rather, an interpretation of 

the legal framework that ensures fairness to the accused, on the one hand, while minimizing 

84 See STL, Prosecutor v. Ayyash et al., STL-11-01/A-l/AC & STL-11-01/A-2/AC, F0025 & F0012, Decision on 
the Admissibility of the LRV Appeal Against Sentence and Modalities of Victim Paiiicipation, 24 February 2021, 
para. 35. 
85 Ayyash Notice of Appeal, para. 24. 
86 Prosecution Response, para. 6. 
87 See 2011 Interlocutory Decision on Applicable Law, para. 32. 
88 Ayyash Notice of Appeal, para. 24. 
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unreasonable delay, promoting the appearance of an absent accused and avoiding the 

unwarranted multiplication of proceedings, on the other hand, best accords with the object and 

purpose of the Tribunal's Statute and Rules. 

68. We find that interpreting the legal framework of the Tribunal in a way that promotes 

the possible appearance of a person convicted in absentia to exercise their right of appeal is 

consonant with the object and purpose of the STL's legal framework. On the contrary, allowing 

the possibility of a multiplication of appeal proceedings without a clear choice of what strategy 

the convicted person actually prefers to pursue, stretching the interpretation of the applicable 

Rules, and effectively granting Defence counsel even greater rights than the convicted person 

himself possesses, runs counter to the spirit of the Statute. 

4. Conclusion as to whether assigned counsel may exercise in absentia the convicted 

person's right of appeal pursuant to Article 26 of the Statute 

69. Contrary to the submissions of Counsel for Mr Ayyash, 89 we hold that Article 22, read 

in combination with the Rules of the Tribunal, do establish a comprehensive framework for the 

conduct of in absentia proceedings before the Tribunal. We find that this framework provides 

recourse to an accused convicted in absentia in the form of a retrial, pursuant to Article 22 (3) 

of the Statute and Rule 109 (C) (ii), or an appeal, pursuant to Article 26 (1) and 

Rule 109 (C) (iv), provided that he waives his right to retrial. The choice between these two 

options must be exercised personally by the convicted person, in writing. In other words, the 

applicability of Article 26 (1) vis-a-vis the accused is triggered only upon his appearance, 

"[ o ]therwise, the conviction will stand". 90 

70. Having regard to the ordinary meaning of the terms of Article 26 (1) in the context of 

the provisions of the Statute and the Rules regulating in absentia proceedings, and in light of 

the object and purpose of the Tribunal's legal framework, the Appeals Chamber concludes that 

Article 26 (1) does not provide an avenue for assigned Counsel to exercise an appeal against 

the Judgment and Sentencing Judgment on behalf of an accused who has been convicted in 

absentia and who has not appeared before the Tribunal. 

89 Ayyash Reply, para. 5. 
90 Report of the Secretary-General on the Establishment of a Special Tribunal for Lebanon, UN Doc. S/2006/893, 
15 November 2006, para. 33. 
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71. The safeguards provided in the Tribunal's legal framework to an accused convicted in 

absentia ensure that no prejudice arises from the unavailability of a Defence appeal in absentia. 

D. International standards on human rights and fairness of the proceedings 

1. Whether the unavailability of a Defence appeal in absentia infringes upon the 

principle of equality of arms 

72. Counsel for Mr Ayyash contend that "[t]he drafters would have sought to avoid the 

possibility of a dissonant and unfair outcome arising from a mixed trial verdict in a multi

accused case where some individuals are convicted and others acquitted [ ... ] and only the 

Prosecution is permitted to immediately proceed with an appeal."91 In this regard, the Appeals 

Chamber recalls that the principle of equality of arms has long been identified in human rights 

law as an inherent feature of the right to a fair trial92 which mandates "procedural equality of 

the accused with the public prosecutor". 93 According to the ECtHR, equality of arms is closely 

linked to the "adversarial principle"94 and requires that each party be given "a reasonable 

opportunity to present his case in conditions that do not place him at a disadvantage vis-a-vis 

his opponent".95 

91 Ayyash Notice of Appeal, para. 25. 
92 See, e.g., Council of Europe, Convention for the Protection of Human Rights and Fundamental Freedoms, 
Adopted 4 November 1950, 213 U.N.T.S. 99 ("European Convention"), Art. 6; ECtHR, Regner v. The Czech 
Republic, No. 35289/11, Judgment (GC), 19 September 2017, para. 146; ECtHR, Delcourt v. Belgium, 
No. 2689/65, Judgment, 17 January 1970, para. 28; ECtHR, Neumeister v. Austria, No. 1936/63, Judgment, 
27 June 1968, para. 22; ECommHR, Pataki and Dunshirn v. Austria, Nos. 596/59 and 789/60, Repmi of the 
Commission, 28 March 1963, p. 49. 
93 ECommHR, Ofner and Hopfinger v. Austria, Nos. 524/59 and 617/59, Report of the Commission, 
23 November 1962, p. 78. 
94 ECtHR, Avoti1J.s v. Latvia, No. 17502/07, Judgment (GC), 23 May 2016, para. 119. 
95 ECtHR, Foucher v. France, No. 22209/93, Judgment, 18 March 1997, para. 34. See also ECtHR, Regner 
v. The Czech Republic, No. 35289111, Judgment (GC), 19 September 2017, para. 146; ECtHR, Ocalan v. Turkey, 
No. 46221/99, Judgment (GC), 12 May 2005, para. 140. Similarly, the United Nations Human Rights Committee 
("UNHRC") has highlighted that equality of arms is guaranteed as part of "[t]he right to equality before courts 
and tribunals". UNHRC, General Comment No. 32: Article 14: Right to Equality Before Courts and Tribunals 
and to a Fair Trial, UN Doc. CCPR/C/GC/32, 23 August 2007, para. 8. See also UNHRC, Morael v. France, 
Communication No. 207/1986, UN Doc. CCPR/C/36/D/207/1986, 28 July 1989, para. 9.3. The UNHRC 
explained this concept as requiring that "the same procedural rights [ ... ] be provided to all the parties unless 
distinctions are based on law and can be justified on objective and reasonable grounds, not entailing actual 
disadvantage or other unfairness to the defendant", UNHRC, General Comment No. 32: Article 14: Right to 
Equality Before Courts and Tribunals and to a Fair Trial, UN Doc. CCPR/C/GC/32, 23 August 2007, para. 13 
(footnote omitted). 
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73. International criminal tribunals, including this Tribunal, have recognized equality of 

arms as an inherent element of the right to a fair trial,96 which requires that "each party[ ... ] 

have a reasonable opportunity to defend its interests under conditions which do not place him 

at a substantial disadvantage vis-a-vis his opponent". 97 At the STL, the Pre-Trial Judge adopted 

the definition of equality of arms set down by the Appeals Chamber of the ICTY in Tadic, as 

follows: 

[t]he principle of equality of arms "means that the Prosecution and the Defence must be 
equal before the Trial Chamber" and that "equality of arms obligates a judicial body to 
ensure that neither party is put at a disadvantage when presenting its case". 98 

74. The principle of equality of arms requires a "fair balance" between the parties. 99 It does 

not mandate, however, "mathematical equality" between them, for example in relation to the 

allocation of time to present their case between the Prosecution and the Defence. 100 Nor does 

it require, for instance, that the same time limits apply to the prosecutor and to private parties 

96 See STL, Prosecutor v. Ayyash, STL-18-10/MISC.2/AC, F0006, Decision on "Appeals Against Decision of 
President Convening Trial Chamber II", 13 December 2019, para. 27; Rule 176 bis Reconsideration Decision, 
para. 18; ICTY, Prosecutor v. Tadie, IT-94-1-A, Judgement, 15 July 1999, paras 44, 48, referring to relevant 
jurisprudence from the UNHRC and the ECtHR. See also ICTY, Prosecutor v. Perisie, IT-04-81-PT, Decision on 
Motion to Appoint Amicus Curiae to Investigate Equality of Arms, 18 June 2007, para. 5, referring to, inter alia, 
ICTR, Prosecutor v. Kayishema and Ruzindana, ICTR-95-1-A, Judgment (Reasons), 1 June 2001, para. 67; 
ICTY, Prosecutor v. Milutinovie et al., IT-99-37-AR73.2, Decision on Interlocutory Appeal on Motion for 
Additional Funds, 13 November 2003, paras 23, 24; ICTY, Prosecutor v. Aleksovski, IT-95-14/1-AR73, Decision 
on Prosecutor's Appeal on Admissibility of Evidence, 16 February 1999, para. 23; ICTY, Prosecutor v. Tadie, 
IT-94-1-AR72, Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, 2 October 1995, para. 
46; ICTY, Prosecutor v. Kordie and Cerkez, IT-95-14/2-A, Judgement, 17 December 2004, para. 175; ICTY, 
Prosecutor v. Kordie and Cerkez , IT -95-14/2-A, Decision on Application by Mario Cerkez for Extension of Time 
to File His Respondent's Brief, 11 September 2001, para. 5; ICTR, Prosecutor v. Kayishema and Ruzindana, 
ICTR-95-1-T, Judgement, 21May1999, para. 55. 
97 ICTY, Prosecutor v. Prlie et al., IT-04-74-AR73.9, Decision on Slobodan Praljak's Appeal Against the Trial 
Chamber's Decision of 16 May 2008 on Translation of Documents, 4 September 2008, para. 29 citing ICTY, 
Prosecutor v. Tadie, IT-94-1-A, Judgement, 15 July 1999, paras 44-55; ICTY, Prosecutor v. Alekwvski, 
IT-95-14/l-AR73, Decision on Prosecutor's Appeal on Admissibility of Evidence, 16 February 1999, 
paras 23-25; ICTR, Prosecutor v. Kayishema and Ruzindana, ICTR-95-1-A, Judgment (Reasons), 1 June 2001, 
para. 69; ICTY, Prosecutor v. Milutinovie et al., Case No. IT-99-37-AR73.2, Decision on Interlocutory Appeal 
on Motion for Additional Funds, 13 November 2003, paras 23-24; ICTY, Prosecutor v. Kordie and Cerkez, 
IT-95-14/2-A, Judgement, 17December2004, paras 175-177;ICTY, Prosecutor v. Orie, IT-03-68-AR73.2, 
Interlocutory Decision on Length of Defence Case, 20 July 2005, paras 7-9. 
98 STL, Prosecutor v. Ayyash et al., STL-11-01/I/PTJ, F0047, Decision on Languages in the Case of Ayyash et al., 
16 September 2011, para. 43, citing ICTY, Prosecutor v. Tadie, IT-94-1-A, Judgment, 15 July 1999, paras 48, 52. 
99 ECtHR, Regner v. The Czech Republic, No. 35289/11, Judgment (GC), 19 September 2017, para. 146. 
100 ICTY, Prosecutor v. Orie, IT-03-68-AR73.2, Interlocutory Decision on Length of Defence Case, 20 July 2005, 
para. 7. See also ICTY, Prosecutor v. Prlie et al., IT-04-74-AR73.7, Decision on Defendants Appeal Against 
"Decision portant attribution du temps a la Defense pour la presentation des moyens a decharge", 1 July 2008, 
para. 19. 
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for lodging an appeal, as long as the latter is not placed at a "substantial disadvantage". 101 

Moreover, equality of arms does not mean "equality of resources", 102 nor equality of relief. 103 

75. But these limitations of the principle of equality of arms do not squarely arise, in the 

Appeals Chamber's view, in relation to the matter at hand. The most relevant aspects of 

equality of arms in this instance relate to the circumstance that an accused must be afforded 

procedural equality vis-a-vis the Prosecution, with each being granted "equal access to the 

processes of the Tribunal, or an equal opportunity to seek procedural relief where relief is 

needed". 104 This is guaranteed by the Statute and the Rules of the Tribunal where both the 

Prosecutor and the convicted person have a right to appeal the Judgment of the Trial Chamber, 

and where a number of safeguards guarantee the rights of in absentia defendants. This 

procedural framework was designed by the drafters to ensure that persons convicted in absentia 

are assigned counsel to fully represent their rights and interests 105 and have the right to a retrial, 

or to appeal their conviction, once they appear before the Tribunal. 106 

76. Another aspect that could, at first sight, be considered relevant is that Article 16 (1) 

provides that all accused-and therefore accused tried in praesentia and accused tried in 

absentia-shall be equal before the Tribunal. If the former have a right to appeal, therefore the 

latter must benefit from this right too, as the Statute should not be interpreted as creating 

artificial or otherwise unwarranted distinctions in the enjoyment of the accused's rights. 

Nonetheless, it is clear that, before the Tribunal, accused in both proceedings in praesentia and 

in absentia have the same right: while the former may file an appeal insofar as they were tried 

in their presence, the latter may equally appeal any conviction upon appearance, or, 

alternatively, may request a retrial because-unlike accused in proceedings in praesentia

they were not in the condition of making their arguments presenting their evidence (rather than 

the one provided by Defence Counsel) before the Tribunal. The conclusion, we deduce, is that 

101 ECtHR, Guigue and SGEN-CFDTv. France, No. 59821/00, Decision, 6 January 2004, p. 6. 
102 ICTY, Prosecutor v. Prlic et al., IT-04-74-AR73.9, Decision on Slobodan Praljak's Appeal Against the Trial 
Chamber's Decision of 16 May 2008 on Translation of Documents, 4 September 2008, para. 29. 
103 ICTY, Prosecutor v. Blaskic, IT-95-14-A, Decision on Appellant's Dario Kordic and Mario Cerkez's Request 
for Assistance of the Appeals Chamber in Gaining Access to Appellate Briefs and Non-public Post Appeal 
Pleadings and Hearing Transcripts Filed in the Prosecutor v. Blaskic, 16 May 2002, para. 20 referring to ICTY, 
Prosecutor v. Kordic and Cerkez, IT-95-14/2-A, Decision on Application by Mario Cerkez for Extension of Time 
to File His Respondent's Brief, 11 September 2001, paras 7-9. 
104 ICTY, Prosecutor v. Blaskic, IT-95-14-A, Decision on Appellant's Dario Kordic and Mario Cerkez's Request 
for Assistance of the Appeals Chamber in Gaining Access to Appellate Briefs and Non-public Post Appeal 
Pleadings and Hearing Transcripts Filed in the Prosecutor v. Blaski6, 16 May 2002, para. 20, referring to ICTY, 
Prosecutorv. Tadic, IT-94-1-A, Judgement, 15July1999, paras 48, 50, 51. 
105 Art. 22 (2) (c) STL St. 
106 Art. 22 (3) STL St.; Rule 109 STL RPE. 
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no unwarranted difference anses affecting the right of a convicted person under this 

interpretation of the Statute and the relevant Rules. 

77. The Appeals Chamber finds that having regard to the regime designed by the drafters 

of the STL Statute, the unavailability of a Defence appeal in absentia in no way violates the 

equality of arms, nor the right of all accused to be treated equally. 

2. Whether the unavailability of a Defence appeal in absentia infringes upon the right 

of access to a court 

78. The jurisprudence of the ECtHR is particularly relevant when considering international 

standards on human rights, and was specifically taken into account in the drafting of the 

Tribunal's Statute as it relates to proceedings in absentia. 107 This is why, despite it not being 

binding on the Tribunal, the Appeals Chamber has had recourse to this case-law in the past to 

interpret key statutory provisions in this area. 108 The ECtHR has had to address, throughout the 

decades, several national provisions allowing and regulating proceedings in absentia; its case

law by now establishes some guidance as to how this type of proceeding is to be conducted 

while respecting the fundamental human rights of the accused and avoiding unfairness. We 

focus here on pronouncements specifically dealing with the right to appeal. 

79. Article 6 of the European Convention guarantees the right to a fair trial, and many 

subsidiary rights are now understood to fall within its ambit, including the right of access to a 

court. 109 In this respect, the ECtHR has held that the right of access to a court is not absolute, 

and "may be subject to limitations permitted by implication, particularly regarding the 

conditions of admissibility of an appeal". 110 

80. The ECtHR has considered cases in which applicants have argued that their right of 

access to a court had been violated because of the unavailability of appellate proceedings in 

their case. The Appeals Chamber prefaces its discussion of this jurisprudence by highlighting 

that these ECtHR cases concern the unavailability of appellate proceedings for convicted 

persons themselves, whereas, on any interpretation of the Tribunal's legal framework, persons 

107 Report of the Secretary-General on the Establishment ofa Special Tribunal.for Lebanon, UN Doc. S/2006/893, 
15 November 2006, para. 33. 
108 See, e.g., STL, Prosecutor v. Ayyash et al., STL-l l-Ol/PT/AC/AR126. l, F0012, Decision on Defence Appeals 
Against Trial Chamber's Decision on Reconsideration of the Trial Jn Absentia Decision, 1 November 2012, 
paras 27-29. 
109 ECtHR, Omar v. France, No. 24767/94, Judgment (GC), 29 July 1998, para. 34. 
110 Ibid. (citation omitted). 
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convicted by the Tribunal have the right to appeal a judgment rendered in absentia by the Trial 

Chamber, provided that they appear and waive their right of retrial. It is only their assigned 

Defence counsel, in the absence of the convicted person's instructions to appeal, who may not. 

81. When applicants before the ECtHR have, in the domestic jurisdiction in question, been 

denied an appeal on points oflaw solely because they had not surrendered into custody pursuant 

to the decision that was the subject of the appeal, the ECtHR has found that the applicants 

"suffered an excessive restriction of their right of access to a court, and therefore of their right 

to a fair trial". 111 Conversely, the ECtHR has found that when applicants had not been permitted 

to appeal an in absentia judgment without first surrendering to custody pursuant to a warrant 

of arrest which had been issued by an investigative judge ("juge d'instruction") prior to the 

trial that led to the impugned judgment, their right of access to a court was not impaired. 112 In 

such cases, the ECtHR reasoned that by absconding, whilst subject to arrest warrants issued by 

an investigative judge early on in the proceedings, the applicants had failed to comply with 

their obligation to remain at the disposal of justice. 113 

82. The Appeals Chamber remarks that the violation of Article 6 sanctioned by the ECtHR 

in the cases referred to above is the conditioning of the availability of an appeal on the 

prospective appellant's surrender into custody pursuant to the judicial decision challenged in 

the appeal. In these cases, the ECtHR did not sanction the conditioning of an appeal on the 

incarceration of the prospective appellant pursuant to an arrest warrant issued in the 

proceedings before the trial began. This second factual matrix is more akin to the case at hand 

against Mr Ayyash, who has been subject to a warrant for his arrest since early in the 

proceedings in this case. Indeed the arrest warrant against Mr Ayyash was issued by the Pre

Trial Judge on 28 June 2011, 114 well before his trial in absentia commenced before the Trial 

Chamber on 16 January 2014. 

83. The ECtHR has also found that a domestic law conditioning an appeal on points of law 

to the retrial of the person convicted in absentia was compatible with the European Convention 

111 Id. at para. 44. See also ECtHR, Khalfaoui v. France, No. 34791/97, Judgment, 14 December 1999, para. 47; 
ECtHR, Poitrimol v. France, No. 14032/88, Judgment, 23 November 1993, para. 38. 
112 ECtHR, Karatas and Sari v. France, No. 38396/97, Judgment, 16 May 2002, paras 46-51. 
113 Id.at paras 49, 50. In reaching this conclusion, the Court emphasized that if the accused were to surrender, the 
first instance judgment issued in absentia would be rendered void. 
114 STL, Prosecutor v. Ayyash et al., STL-11-01/l, F0013, Warrant to Arrest Mr Salim Jamil Ayyash Including 
Transfer and Detention Order, 28 June 2011. 
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as it allowed the case to be reconsidered in its entirety in the presence of the accused. 115 In this 

respect, the Court held that the interest in trying persons in their presence in a criminal court of 

first instance against whose judgment no appeal lies on the facts, but only on points of law, 

takes precedence over the interest of a person convicted in absentia to appeal against his 

conviction to avoid the risk of being arrested because, in the Court's view, the convicted 

person's appearance in court is of vital importance in view of the requirement of a fair criminal 

trial conducted with due regard to the defendant's rights. 116 

84. The Appeals Chamber concludes, based on the jurisprudence of the ECtHR reviewed 

above, that limitations on the availability of an appeal in the absence of an accused do not 

render proceedings incompatible with the right of access to a court, and more generally with 

the right to a fair trial, enshrined in the European Convention. In particular, the ECtHR 

determined that the availability of an appeal from proceedings in absentia could be lawfully 

restricted when legal safeguards for the accused, such as a retrial-which is also available to 

persons convicted in absentia by the Tribunal-exist. In sum, conditioning the availability of 

an appeal against a judgment rendered in absentia on the presence of the convicted person, or 

of counsel instructed by him, is in conformity with the European Convention. 

85. The jurisprudence of other regional human rights courts does not provide guidance on 

the specific issue at hand. The Inter-American Court of Human Rights ("IACtHR"), in 

particular, has refrained from ordering a state "to carry out the necessary penal and procedural 

115 ECtHR, Haser v. Switzerland, No. 33050/96, Decision, 27 April 2000, p. 10. See also ECtHR, Eliazer 
v. The Netherlands, No. 38055/97, Judgment, 16 October 2001, paras 35. 
116 ECtHR, Haser v. Switzerland, No. 33050/96, Decision, 27 April 2000, p. 9: 

La Cour estime qu 'il en va de meme d'une legislation imposant a un accuse condamne par 
contumace de re/ever le defaut avant de se pourvoir en cassation ou, en d 'autres termes, de faire 
reexaminer la cause entierement, tant en ce qui concerne !es points defait que de droit, avant de 
faire usage d 'une voie de recours ne portant que sur I 'application du droit. [. . .] [L] 'interet a un 
debat contradictoire devant un tribunal penal de premiere instance dont le jugement ne peut pas 
faire l'objet d'un appel, mais seulement d'un pourvoi, prevaut sur celui du condamne par 
contumace par ce tribunal a etre dispense de relever le defaut afin de ne pas encourir le risque 
d'etre arrete. Dans un tel cas, en effet, la comparution du condamne revet une importance capitale 
au regard de I' exigence du proces penal equitable et Juste, mene dans le respect des droits de la 
defense. La decision par laquelle le pourvoi du requerant fitt declare irrecevable ne saurait des !ors 
etre consideree comme une «sanction disproportionnee » ayant porte atteinte a son droit d'acces 
au tribunal OU a son droit a un proces equitable. 

See also ECtHR, Eliazer v. The Netherlands, No. 38055/97, Judgment, 16 October 2001, para. 34. 
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reforms [ ... ] to permit prosecution in absentia", given, inter alia, the lack of consensus among 

the countries within its jurisdiction on this issue. 117 

86. However, the American Convention on Human Rights does guarantee the right to 

appeal. 118 Based on this right, the IACtHR has developed, in its jurisprudence, a standard for 

appeals, including that appeals must be heard by a different and hierarchically superior court 

and must not be subject to restrictions or requirements that would infringe upon the essence of 

this right. 119 According to the IACtHR, a right of appeal must offer access to a remedy with 

the possibility of a "comprehensive review of a conviction". 120 In these regards, the Appeals 

Chamber reiterates that the STL's legal framework guarantees that every person convicted in 

absentia by the Tribunal has access to an appeal against conviction or a retrial upon his or her 

appearance before the Tribunal. 121 The African Charter on Human and Peoples' Rights also 

enshrines a right to appeal. 122 

87. Furthermore, the International Covenant on Civil and Political Rights provides for the 

right to have a conviction and sentence "reviewed by a higher tribunal according to law" .123 

On this basis, the UNHRC has highlighted the importance of the availability of appeals which 

involve a substantive review of a person's conviction, "both on the basis of sufficiency of the 

evidence and of the law". 124 However, it does not appear that the UNHRC has considered 

matters relevant to the specific issue of the availability of an appeal being filed by Defence 

counsel against an in absentia judgment in the absence of a convicted person. 

117 IACtHR, Goiburu et al. v. Paraguay, Series C No. 153, Judgment (Merits, Reparations and Costs), 
22 September 2006, para. 168. 
118 Organization of American States, American Convention on Human Rights, Adopted 22 November 1969, 
1144 U.N.T.S. 123, Art. 8 (2) (h). 
119 IACtHR, Barreto Leiva v. Venezuela, Series C No. 206, Judgment (Merits, Reparations and Costs), 
17 November 2009, para. 90. 
120 IACtHR, Mohamed v. Argentina, Series C No. 255, Judgment (Preliminary Objection, Merits, Reparations and 
Costs), 23 November 2012, para. 97. See also IACtHR, Herrera-Ulloa v. Costa Rica, Series C No. 107, Judgment 
(Preliminary Objections, Merits, Reparations and Costs), 2 July 2004, paras 158, 159. 
121 Rule 109 (C) (iv) STL RPE. Earlier in this decision the Appeals Chamber has set out more amply the other 
options available to an accused who appears before the Tribunal after being convicted in proceedings in absentia. 
122 African Union, African Charter on Human and Peoples' Rights, Adopted 27 June 1981, 1520 U.N.T.S. 217, 
Art. 7 (1) (a). 
123 United Nations General Assembly, International Covenant on Civil and Political Rights, Adopted 
19 December 1966, 999 U.N.T.S. 171, Art. 14 (5). 
124 UNHRC, General Comment No. 32: Article 14: Right to Equality Before Courts and Tribunals and to a Fair 
Trial, UN Doc. CCPR!CIGC/32, 23 August 2007, para. 48. 
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E. Lebanese law and other domestic legal systems admitting in absentia proceedings 

88. A comparative review of domestic legal systems reveals that they present a diversity of 

attitudes in relation to in absentia proceedings in general, and to the availability of appeals in 

the absence of a convicted person in particular, across legal cultures. 125 

1. Lebanese Law 

89. The LCCP is an important source of interpretation to which the Tribunal may tum for 

guidance. A distinctive feature of Lebanese law is that an accused cannot be represented by 

counsel, either appointed or assigned and acting without instruction, during proceedings 

conducted in absentia. 126 

90. Furthermore, a conviction rendered in absentia for a felony against a fugitive cannot be 

objected to or appealed before the Court of Cassation. 127 If the fugitive convicted surrenders or 

is apprehended before the lapsation of the sentence on expiry of the prescription period, the 

LCCP requires the Court to nullify the judgment delivered in absentia and try the accused in 

accordance with the rules applicable to proceedings in praesentia. 128 

2. Domestic legal systems 

91. Amongst countries in which proceedings in absentia take place, many do not permit 

Defence appeals against trial judgments rendered in absentia, whether initiated by Defence 

counsel or by the person convicted themselves .129 In those countries, if the convicted person 

surrenders or is arrested before the sentence imposed in absentia has expired, the trial judgment 

is rendered void in every respect, and a new trial is conducted. 130 

125 See, e.g., Council of Europe, Questionnaire concerning judgments in absentia and the possibility of retrial, 
Summary and Compilation of Replies, Doc. No. PC-OC (2013) 01 Rev.3 Bil., 28 April 2014. 
126 Pursuant to Article 285 of the LCCP applicable to proceedings before the Criminal Court in cases of felonies 
and related misdemeanors, "[a] fugitive accused may not be represented by counsel at court proceedings 
conducted in absentia". See also LCCP, Art. 286: "[the Court] shall then hear the testimony of the civil party and 
the arguments of the Public Prosecutor's Office and shall close the proceedings". 
127 LCCP, Art. 291. See also LCCP, A1i. 316 (3): "An application for cassation may not be filed against a 
judgement delivered in absentia against an accused who is a fugitive from justice." 
128 LCCP, Art. 292. 
129 See, e.g., France, Code of Criminal Procedure, Art. 379-5: "L 'appel n'est pas ouvert a la personne condamnee 
pardefaut."; Niger, Code of Criminal Procedure, Art. 361; Egypt, Code of Criminal Procedure, Art. 395; Gabon, 
Code of Criminal Procedure, A1i. 190 (C) and (D). These countries do not permit Defence appeals against trial 

judgments rendered in absentia in relation to the most serious offending ("crimes" and "~~!"). 
130 See, e.g., France, Code of Criminal Procedure, A1i. 379-4; Niger, Code of Criminal Procedure, Art. 358; Egypt, 
Code of Criminal Procedure, Art. 395; Gabon, Code of Criminal Procedure, Art. 190 (D). 
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92. In other countries in which proceedings in absentia take place, appeals may be filed 

against trial judgments rendered in absentia. The written laws of some of these countries 

require the presence of the convicted person at the appellate proceedings or that the convicted 

person expressly instruct their counsel to file the appeal. In Switzerland and Belgium, an appeal 

against a judgment rendered in absentia is available to the accused only after the judgment in 

absentia has been personally served on him, and if a request for a retrial (through a "demande 

de nouveau jugement" or "opposition") was not made or was rejected. 131 In the Netherlands, 

Canada, Albania, Cambodia and China, an appeal against a judgment rendered in absentia may 

be lodged by counsel only where counsel has been given express authorization to do so by the 

convicted person. 132 

93. In countries allowing appeals against a conviction reached in the absence of the 

accused, such appeals are only rarely permitted to be filed by counsel acting without the 

accused's specific instructions to do so. 133 In countries like Italy and Bulgaria, where the 

legislation permits defence counsel to appeal without express instructions from the convicted 

person, convicted persons enjoy a right to retrial only where it is established that they had no 

knowledge of the trial proceedings initiated against them, which therefore excludes fugitives. 134 

The Tribunal's framework offers greater safeguards to the convicted person in the form of a 

general right to retrial, or an appeal in the event that the convicted person waives in writing his 

right to retrial. 

94. The Appeals Chamber concludes that no general principle has crystallized with regard 

to the treatment of in absentia proceedings in domestic systems. In any event, no general 

principle of international criminal law exists that would make it illegal to deny Defence counsel 

the right to appeal a conviction on behalf of a person who does not appear after conviction 

under the conditions provided for by the Statute. On the contrary, based on our review of a 

number of domestic jurisdictions, we observe that in most countries where a right to appeal a 

trial judgment rendered in absentia exists, the right of appeal must be exercised personally by 

the convicted person or through counsel specifically instructed by the convicted person to file 

131 Switzerland, Code of Criminal Procedure, Aiis 368, 371; Belgium, Code of Criminal Procedure, Aiis 187, 286, 
356, 424. 
132 Netherlands, Code of Criminal Procedure, Sections 404.1, 408.2, 408a, 449, 450.1; Canada, Criminal Code, 
s. 650.01(1); Albania, Criminal Procedure Code, Aii. 410; Cambodia, Code of Criminal Procedure, Arts 362, 376. 
In China, assigned counsel can also appeal with the consent of the defendant's "close relatives". See China, 
Criminal Procedure Law, Art. 294. 
133 Italy, Code of Criminal Procedure, Art. 571(3); Bulgaria, Code of Criminal Procedure, Art. 318(6); 
Czech Republic, Code of Criminal Procedure, Sections 36(1)(c), 302, 303 and 304. 
134 Italy, Code of Criminal Procedure, Arts 604(5-bis), 629-bis. Bulgaria, Code of Criminal Procedure, Art. 423(1). 
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an appeal. This reading clearly accords with the overall framework envisaged by the Statute 

and described above. 

F. Conclusion 

95. It follows from the above, that the legal framework for in absentia proceedings at the 

Tribunal does not contemplate a Defence appeal in absentia. We conclude, on this basis, that 

assigned Defence counsel, who has not been accepted by an accused, does not possess standing 

to file an appeal against a judgment of the Trial Chamber issued in absentia. 

96. The preceding discussion also demonstrates that the unavailability of an appeal in 

absentia filed by assigned Defence counsel is not prejudicial to a person convicted in absentia, 

since such individuals retain all the safeguards required under international human rights 

standards, and in particular the right to appeal once they appear, if they do not opt for a retrial 

in their presence. In light of a holistic reading of the Statute, including Articles 16, 21 (1 ), 22, 

and 26, and applicable rules of international human rights law, this conclusion is most 

compelling and in line with the object and purpose of the Statute to administer justice in a fair 

and efficient manner. This conclusion does not of course affect the authority of the Appeals 

Chamber to address any issue relevant to the fairness of the trial that has led to the conviction 

of Mr Ayyash. 

97. Accordingly we find that the Notice of Appeal filed by Counsel for Mr Ayyash is 

inadmissible. 
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VI. DISPOSITION 

FOR THESE REASONS, 

THE APPEALS CHAMBER, by majority, 

FINDS that the Notice of Appeal filed by Counsel for Mr Ayyash is inadmissible. 

Judge Baragwanath appends a dissenting opinion. 

Judge Nsereko appends a dissenting opinion. 

Done in Arabic, English and French, the English version being authoritative. 

Dated 29 March 2021 

Leidschendam, the Netherlands 

/1 /~ .. /.·· 
/t?~(t/'~ 

Judge Ivana Hrdlickova 

Presiding 
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DISSENTING OPINION OF JUDGE BARAGWANATH 

A. Introduction 

1. The major difference between the Majority Decision and this Opinion concerns whether 

two provisions - Article 22 (3) of the Statute of this Tribunal ("Statute") and Rule 109 of its 

Rules of Procedure and Evidence ("Rules"), both applying to an accused convicted in absentia 

who has now appeared, apply as well to an accused likewise convicted in absentia, but who 

has not appeared. This Opinion argues that they do not, and so assigned counsel who have filed 

notice of appeal to protect his interests and rights should be permitted to proceed with the 

appeal. 

2. On 18 August 2020 Salim Jamil Ayyash was convicted in absentia by the Trial 

Chamber of the Special Tribunal for Lebanon and, on 11 December 2020, sentenced to five 

terms of life imprisonment. 1 The convictions included conspiracy with his co-accused to 

commit a terrorist act by assassinating former Lebanese Prime Minister Rafiq Hariri by means 

of a large explosive device in a public place. 2 

3. As required by the Statute of the Special Tribunal as a condition of the order for trial in 

absentia sought by the Prosecution and granted by the Trial Chamber, 3 counsel had been 

assigned by the Defence Office of the Tribunal, as required by Article 22 (2) (c), "with a view 

to ensuring full representation of the interests and rights of the accused" Mr Ayyash. They filed 

notice of appeal in absentia against his convictions and imprisonment. 4 The Prosecution and 

the Legal Representative of Victims participating in the proceedings ("LRV") contend that 

filing such notice of appeal exceeds the authority of assigned counsel; such notice must, they 

argue, be filed personally by the convicted person. 5 

4. Article 22 (1) of the Statute of the Special Tribunal provides that "[t]he Special Tribunal 

shall conduct trial proceedings in the absence of the accused" if certain conditions are, as they 

were, fulfilled. Article 26 provides that "[t]he Appeals Chamber shall hear appeals from 

persons convicted by the Trial Chamber". Being such a person, Mr Ayyash was entitled under 

1 STL, Prosecutor v. Ayyash et al., STL-11-01/T/TC, F3839, Judgment, 18 August 2020 ("Judgment"); STL, 
Prosecutor v. Ayyash et al., STL-11-0 l/S/TC, F3855, Sentencing Judgment, 11 December 2020. 
2 Judgment, p. 2227. 
3 STL, Prosecutor v. Ayyash et al., STL-11-01/l/TC, FOl 12, Decision to Hold Trialln Absentia, 1February2012. 
4 STL, Prosecutor v. Ayyash, STL-11-01/A-l/AC, F0002, Notice of Appeal on behalf of Mr Ayyash against 
Conviction and Sentence, Public with Public Annex A, 12 January 2021. 
5 Prosecution Response, para. l; LRV Observations, paras 7, 8. 
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Article 26 to have this Chamber hear any appeal from him. Such appeals are not separate 

proceedings, commenced afresh by an accused who challenges a decision of the Trial Chamber, 

but a further stage of the same trial proceedings, the result of which under Article 26 (2) the 

Appeals Chamber may affirm, reverse or revise. 

5. In accordance with their obligation and authority under Article 22 (2) (c) of the Statute 

and Rule 2 of the Rules, in order to protect the interests of Mr Ayyash, assigned counsel Messrs 

Emile Aoun and Chad Mair duly filed such notice within the time permitted by the Rules. 

6. The Majority Decision however accepts the Prosecution and LRV denial that the notice 

was effective. It treats the phase of appeal by a person convicted by the Trial Chamber rather 

as if it were a new proceeding begun by the appellant independently, than part of the same 

regime which imposed trial in absentia upon him. It holds that he must commence any appeal 

in person and thereby relinquish his in absentia status and entitlement to have his rights and 

interests protected by counsel assigned by the Defence Office of the Tribunal. 

7. It does so largely in reliance on Article 22 (3) which it describes as "the only provision 

in the Statute which expressly sets out the recourse available to an accused following their 

conviction in absentia", 6 and argues that "[ o ]n its face, and on the basis of the letter of the 

Statute, retrial in praesentia is therefore the recourse envisaged for accused to challenge their 

conviction[ ... ]".7 It concludes that the Appeals Chamber can hear an appeal from Mr Ayyash 

under Article 26 (1) only ifhe personally waives the right to retrial conferred by Article 22 (3). 8 

It also draws on Rule 109 (C) which, introducing the sole and, what this Opinion classifies as 

an irrelevant, concept of "waiver" upon which the Majority Decision relies, implements and 

elaborates on Article 22 (3). 

8. But Article 22 (3), and Rule 109 are of no relevance to this case. The latter is actually 

headed "Appearance of the Accused after Proceedings in Absentia". Article 22 (3) deals 

with a situation where the accused convicted in absentia is now present and so is confined to 

its two options of accepting the judgment or being retried. (That is also the case with 

Rule 109 (C) which adds the third option of appeal to a person who is present, conditionally on 

the requirement that the option of retrial be waived). In the present case however the accused 

remains absent. Unconfined by Article 22 (3) and Rule 109 he remains entitled to appeal under 

6 Majority Decision, para 45. 
7 Ibid. 
8 Id. at para 69. 
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Article 26; no obligation of waiver (either of Art 22 (3) retrial or of anything else) is imposed 

upon that right. 

9. For Mr Ayyash to appeal in person would abandon the very entitlement to be 

represented in absentia that was the justification of his being tried at all. In the light of 

Article 22 (2) ( c) stating the obligations of his assigned counsel, Rule 177 read together with 

Rule 2 entitle such counsel to file the notice of appeal and then to conduct the argument on his 

behalf. 

10. I am satisfied that Article 22 (3) and Rule 109 are inapplicable; that they do not limit 

the right of Mr Ayyash to appeal under Article 26; that in order to appeal he is under no 

obligation to "waive" (the term in Rule 109 (C) (iv) is not found in the Statute) the right of 

retrial Article 22 (3) provides (which right is not currently sought but if Mr Ayyash were 

arrested could then be relied upon); and that counsel's filing of the notice of appeal was 

authorised by the Special Tribunal's Statute and its Rules. I therefore dissent from the Majority 

Decision. 

1. Trial in absentia 

11. Trial in absentia is permitted by the Statute only in compliance with powerful 

compensatory safeguards for the person charged. Including rights which are of general 

application rather than specific to trial in absentia, five of the most important of the Statutes' 

safeguards are: 

(1) the creation for the first time of a Defence Office charged to "protect the rights of the 

defence" (Article 13); 

(2) the assignment by the Defence Office of counsel "with a view to ensurmg full 

representation of the interests and rights of the accused" (Article 22 (2) ( c) ); 

(3) that "[t]he Appeals Chamber shall hear appeals from persons convicted by the Trial 

Chamber[ ... ]" (Article 26 (1)); 

(4) the right of retrial (if claimed) for an accused convicted in absentia (under 

Article 22 (3)); 

(5) that "[t]he judges of the Special Tribunal shall [ ... ] adopt Rules of Procedure and 

Evidence for the conduct of [ ... ] trial and appellate proceedings [ ... ] with a view to 

ensuring a fair and expeditious trial" (Article 28). 
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12. Such Rules provide: 

Rule 177 "Notice of Appeal" 

(A) By filing a notice of appeal setting out the grounds of appeal, 

[ ... ] 

(ii) in all other cases, a Party may appeal a judgement pronounced pursuant to Rule 168, 
or a sentence imposed pursuant to Rule 171, within thirty days of the pronouncement of 
the sentence. 

[ ... ] 

Rule 2 "Definitions" 

(A) In the Rules, unless the context otherwise requires, the following terms shall mean: 

[ ... ] 

Party: The Prosecutor or the Defence; 

[ ... ] 

Defence: The accused/suspect and/or Defence counsel; 

13. It follows from Article 26, which provides that "[t]he Appeals Chamber shall hear 

appeals from persons convicted by the Trial Chamber [ ... ]", and Rules 177 and 2, that the right 

of Mr Ayyash to be heard on appeal was duly activated by assigned Defence counsel in order 

to "ensur[ e] full representation of the interests and rights of the accused", 9 just as they have 

done before the Trial Chamber. 

14. By declining to give effect to the right of Defence counsel to file notice of appeal the 

Majority Decision is inconsistent with Articles 22 (2) ( c) and 26 as well as Rule 2. There follow 

further reasons for my dissent. 

B. Background 

15. On 10 June 2007 the Statute of the Special Tribunal for Lebanon, enacted by the 

Security Council under Resolution 1757 (2007), came into force. 10 The Statute authorised trial 

9 Art. 22 (2) ( c) STL St. 
10 SC Res. 1757, UN Doc. S/RES/1757, 30 May 2007, para. 1 (a). The Resolution contains, as an attachment, the 
Statute of the Special Tribunal for Lebanon which, at Aiiicle 22, envisages judicial proceedings in absentia. 
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in absentia by an international court for the first time since the order of the International 

Military Tribunal in Nuremberg against Martin Bormann on 17 November 1945. 11 

16. "Trial in absentia" entails loss of the fundamental right to be tried in praesentia, 

acknowledged by the Security Council in Article 16 of the Statute, which states that in the 

determination of any charge against him or her, the accused is entitled to "minimum guarantees, 

in full equality", including "[s]ubject to the provisions of Article 22, to be tried in his or her 

presence". 12 

17. Certain domestic law prov1s10ns for trial in absentia, described by the Majority 

Decision as "[ c ]ommon in a number of national systems", 13 provide no guidance for the 

interpretation of the Special Tribunal's own carefully balanced regime. Since the Security 

Council recognised the fundamental importance to fair trial of the presence of the accused, to 

compensate for its absence by an alternative regime, the Statute requires assignment of counsel 

by the Defence Office of the Tribunal, "with a view to ensuring full representation of the 

interests and rights of the accused". 14 That is the polar opposite of the prohibition of 

representation by counsel in the Lebanese system, 15 described by the Majority Decision at 

paragraph 89, and correct in other contexts, as "an important source of interpretation to which 

the Tribunal may tum for guidance." 16 

18. By contrast, for the six and a half years of the proceedings against Mr Ayyash and 

others before the Trial Chamber of this Tribunal, the interests and rights of the accused were 

represented in their absence by assigned counsel. It has been noted that in the appeals by the 

Prosecution against acquittal of his co-accused Messrs Merhi and Oneissi, with which the 

appeal on behalf of Mr Ayyash's interests should in my view be heard concurrently, the 

interests and rights of those co-accused are represented in their absence by assigned counsel. 

11 Agreement for the Prosecution and Punishment of the Major War Criminals of the European Axis, Signed 8 
August 1945, 82 U.N.T.S. 279, Annex, Charter of the International Military Tribunal, Article 12. Mr Bormann 
was in fact dead when convicted in absentia. 
12 Art. 16 (4) (d) STL St. 
13 Majority Decision, para. 2. See also paras 88 - 94. 
14 Art. 22 (2) ( c) STL St. 
15 Lebanon, Code of Criminal Procedure, Ali. 285. 
16 Majority Decision, para. 89. 
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C. Trial in absentia 

19. The Security Council has imposed the elaborate and expensive safeguards of the 

Tribunal's Statute, to meet "the highest standards of international criminal justice" demanded 

by Security Council Resolution 1757(2007), 17 acknowledged in Article 28 of the Statute, 18 and 

required by international standards on human rights if Article 16 of its Statute acknowledging 

the entitlement of any accused to be tried in his or her presence is to be overridden. 19 

20. The removal of such right from the accused is of such constitutional importance as 

therefore to require the grant to him of major compensatory privileges. The Statute confers 

them in two distinct ways. One is by the exceptional safeguard of full representation of the 

accused's rights and interests enshrined in Article 22 (2) (c); the second is by the right ofretrial 

conferred by Article 22 (3). I will discuss each. 

21. The tension between the significance of withdrawal of the loss of immunity from being 

tried in the presence of the accused, and yet the public interest in seeing those responsible for 

the grave crimes within the jurisdiction of the Special Tribunal brought to justice, has been 

evaluated and balanced by the Security Council in a unique and exceptional manner. 

22. First and importantly, the Statute recognises that such withdrawal of the basic right not 

to be tried in absentia demands the grant of exceptional privileges to persons who qualify for 

such mode of trial precisely because they are suspected or accused of the gravest crimes listed 

in Article 2 of the Statute.20 This Chamber has held that no order for trial in absentia may be 

made unless the Trial Chamber is satisfied that the suspect has specific and actual knowledge 

of the proceedings charged of such crimes in an indictment against him. 21 Any indictment must 

be supported by evidence satisfying the Pre-Trial Judge of a prima facie case. In short an 

accused ordered to be tried in absentia has absconded from justice. 

17 SC Res. 1757, UN Doc. S/RES/1757, 30 May 2007, Preamble, p. 1. 
18 Art. 28 (2) STL St. requires the Rules of the Special Tribunal to be made "reflecting the highest standards of 
international criminal procedure". 
19 As is also provided by Article 14 (1) of the International Covenant on Civil and Political Rights, Adopted 19 
December 1966, 999 U.N.T.S. 171 ("ICCPR"). 
20 These include the provisions of the Lebanese Criminal Code relating to the prosecution of terrorism, crimes 
against life and personal integrity and the like. 
21 STL, Prosecutor v. Ayyash et al., STL-l l-Ol/PT/AC/AR126. l, F0012, Decision on Defence Appeals Against 
Trial Chamber's Decision on Reconsideration of the Trial Jn Absentia Decision, 1 November 2012, para 31. 
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23. Yet the Statute accords that very accused both the conventional privileges listed in 

Article 16 and further extraordinary privileges. Provided to him in the Trial Chamber to 

compensate for loss of the right to be tried only in his presence, for the same reason he remains 

entitled to them in the Appeals Chamber. 

24. The Majority, having recognised the right of appeal conferred by Article 26, assert: 

However, the Statute does not expressly provide for a Defence right of appeal in 
absentia. 22 

The implication, that without such language, there could be no authority for assigned Defence 

counsel to give notice of appeal, is unjustified. 

25. The Statute in conferring rights on the accused, by Articles 16, 26 and 27 (permitting 

application for review following post-litigation discovery of a new fact that could have been a 

decisive factor), makes no reference to whether proceedings are in praesentia or in absentia, 

save in Article 16 ( 4) ( d) which in reaffirming the right to be tried in one's presence includes 

reference to "the provisions of Article 22" which alter that right. That is because, with such 

exception, the protections conferred apply to both modes of trial. The Statute leaves procedural 

implementation of the rights conferred to the judges making procedural Rules under Article 28. 

26. Given the right of appeal conferred by Article 26 there was no need to "expressly 

provide for a Defence right of appeal in absentia".23 The right of Mr Ayyash to appeal from 

conviction and sentence imposed in absentia is implicit in that Article. The procedural right of 

assigned counsel to give notice of such appeal, implicit in Article 22 (2) (c) and explicit in 

Rules 177 and 2, has already been explained. Because the rights of appeal are expressed in 

Article 26 and those of giving notice to activate them follow from Article 22 (2) ( c) and 

Rules 177 and 2, there was no occasion for the Statute to give further direction as to the right 

of Defence counsel to give such notice. 

22 Majority Decision, para. 3. 
23 Ibid. 
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D. The rights of an accused tried in absentia, including Articles 22 (2) (c) and 

16 (4) (d) 

1. Article 22 

27. As is later discussed especially at paragraphs 43 and followings, Article 22 (3), which 

applies to an in praesentia phase following conviction in absentia, while central to the Majority 

Decision, is of no present relevance. The outstanding feature of trial in absentia is created by 

Article 22 (2) (c), already mentioned. It states: 

2. When hearings are conducted in the absence of the accused, the Special Tribunal shall 
ensure that: 

[ ... ] 

( c) Whenever the accused [ ... ] fails to appoint a defence counsel, such counsel has been 
assigned by the Defence Office of the Tribunal with a view to ensuring full 
representation of the interests and rights of the accused. 

28. Article 22 concurrently (i) imposes liability of the accused to trial in absentia, but as 

the price for that, (ii) confers on him entitlement, even though aware of the charges against 

him he elected to remain at large rather than surrendering to arrest, to have his interests and 

rights represented, by counsel assigned by the Defence Office. It is indeed the practice of the 

Defence Office always to assign to that task counsel of ability and experience. 

29. In prescribing that it applies "[ w ]hen hearings are conducted in the absence of the 

accused [ ... ] [w]henever the accused [ ... ] fails to appoint a defence counsel", 24 what 

Article 22 (2) ( c) does is require the Tribunal, following election by the Prosecutor of the 

in absentia option, to give "full" effect to its exceptional guarantees to the accused throughout 

the two-stage "trial proceedings" referred to in Article 22 (1 ). Trial in praesentia which 

requires the physical presence of the accused, and trial in absentia which does not, are each 

begun and are to be completed in their original mode. Rule 104 specifies that proceedings are 

not in absentia if the accused appears by video-conference or if he appoints or accepts counsel. 

Such conduct entails waiver of in absentia status. 

30. The use in the phrase in Article 22 (2) (c) "[w]henever the accused[ ... ] fails to appoint 

a defence counsel" of the emboldened word means it applies throughout the "hearings [ ... ] 

24 Art. 22 (2) (c) STL St. applicable in both Trial and Appeals Chambers. 
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conducted in the absence of the accused" just authorised by Article 22 (1). It includes both 

Trial Chamber and Appeals Chamber phases. 

31. That is why the Prosecution appeal against the acquittal of Messrs Mehri and Oneissi 

will be defended by counsel assigned under Article 22 (2) (c). Had Mr Ayyash been acquitted 

of some charges, on a Prosecution appeal against such acquittal he would similarly have been 

defended in absentia by assigned counsel. Since the guarantees of his rights are given "in full 

equality",25 whether as respondent or appellant, whether in the Trial Chamber or in the Appeals 

Chamber, he is equally entitled to such counsel; that includes the appeal against his convictions 

and life sentences notified by his counsel. "Proceedings" in this context are not confined to the 

Trial Chamber phase but continue to the stage of judgment of the Appeals Chamber under 

Article 26 and may even be revived in any later Review proceedings under Article 27. 

32. The assignment of Defence counsel as part of the compensation for loss of his right to 

be tried only in his presence is not to be brushed aside as a privilege conferred on a suspected 

absconder only for the first stage of his trial and then evaporating. It is granted, after careful 

consideration by the Security Council of what is needed to balance loss of immunity from trial, 

by unambiguous language "with a view to ensuring full representation of the interests and 

rights of the accused"26 : namely the very man whose trial has been ordered to take place in 

absentia because he is an alleged absconder from justice. 27 That status existed throughout the 

first stage of that trial; it continues to exist; and it provides his right to similar representation at 

its second, appellate, stage. 

33. The entitlement to "full representation" therefore requires representation at all stages 

of the proceedings. 

34. Having been accorded the privileges of in absentia status by initial election of the 

Prosecutor to apply for such mode of trial, the Statute does nothing to remove them after the 

first instance phase. Nothing having occurred to diminish such privileges inherent in the 

original balance struck by the Security Council's policy, their continued operation is to be 

presumed. In the absence of clear language to the contrary, a statute is not presumed to reverse 

its policy part way through its operation. 

25 Art. 16 (4) STL St. 
26 Art. 22 (2) (c) STL St. 
27 See above fn. 21. 
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35. It is not the function of this Chamber to rewrite the Statute. It is no more the role of the 

Appeals Chamber than of the Trial Chamber28 to deprive Mr Ayyash of the in absentia status 

given to him by order of the Trial Chamber29 simply because he remains as he began a 

suspected fugitive from justice. Rather our task is to implement the Security Council's policy 

that such fugitive retains the in absentia rights that compensate for his being prosecuted at all. 

36. It is in my view unlikely that the Security Council, in preparing an alternative to what 

is otherwise the absolute right "to be tried in his[ ... ] presence" provided by Article 16 (4) (d), 

and demanding the "full representation of the interests and rights of the accused" stipulated by 

Article 22 (2) ( c ), would confine it to the first of the two stages of the "trial proceedings" of 

Article 22 (1) recognised emphatically by Articles 16 (3) ( c ), 22 (2) ( c) ("[ w ]henever the 

accused [ ... ] fails to appoint a defence counsel"), and 26. The contention is inconsistent with 

the scheme of the Statute and the rights under it of Mr Ayyash. 

2. Article 26 

37. The Statute requires this Chamber to "hear appeals from persons convicted by the Trial 

Chamber". Procedural rules30 already cited created by the Tribunal's judges expressly 

empower the filing of notice of appeal by Defence counsel. So the task of counsel assigned to 

provide "full representation" of Mr Ayyash's "rights" included entitlement to file and continue 

to appear on such appeal. 

38. To elaborate that introductory argument, "ensuring full representation of the interests 

and rights of the accused"31 necessarily includes exercise by counsel of the filing of a notice of 

appeal under Rule 177 (A) (ii) providing: 

[ ... ] a Party may appeal a judgement [of conviction] pronounced pursuant to Rule 168, 
or a sentence imposed pursuant to Rule 171 [ ... ] . 

That is because there is no expressed exception to Article 26 (1 ), which provides in wholly 

general terms: 

• "[t]he Appeals Chamber shall hear appeals from persons convicted by the Trial 

Chamber [ ... ] . " 

28 See paras 3 - 10 above. 
29 And confirmed on appeal. 
30 Rules 177 and 2 STL RPE. 
31 Art. 22 2 (c) STL St. 
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Such description clearly embraces Mr Ayyash and grants him the substantive right of appeal. 

As to procedure: 

• Rule 2 defines "Party", who "may appeal a judgement" under Rule 177 (A) (ii), as 

including the "Defence"; 

And "Defence" as: 

• "[t]he accused/suspect and/or Defence counsel". 

39. No more is required to establish the mixture of right and obligation of Mr Ayyash's 

counsel to file and then pursue the appeal. That result is further confirmed by the holding of 

this Chamber that: 

[t]he Statute [ ... ] operates on the premise that Defence counsel have the same powers 
as the accused they represent, unless there is an explicit provision to the contrary. 32 

3. Article 16 

40. It has been emphasised that all persons tried before the Special Tribunal are entitled to 

the fundamental protections of Article 16 "Rights of the Accused". It includes: 

4. In the determination of any charge against the accused pursuant to this Statute, he or 
she shall be entitled to the following minimum guarantees, in full equality: 

[ ... ] 

( d) Subject to the provisions of article 22, to be tried in his or her presence [ ... ]; 

[ ... ] 

Except for this reference to the Article 22 codification of liability to trial in absentia and the 

rights it confers in substitution for the guarantee of trial in the presence of the accused, 

Article 16 like Article 26 applies to trial by either mode of trial-in the presence of the accused, 

and in absentia. It recognises that "rights of the accused" do not terminate after the first 

instance stage of a trial in absentia. Rather, the use in Article 16 (3) ( c) of each "relevant 

Chamber" expresses the accused's entitlement in both Chambers to fundamental rights. 

32 Ayyash Notice of Appeal, para. 10, citing STL, Prosecutor v. Ayyash et al., STL-11-01/PT/AC/Rl 76bis, F0327, 
Decision on Defence Requests for Reconsideration of the Appeals Chamber's Decision of 16 February 2011, 
18 July 2012, para.16. 
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41. It is inconceivable, for instance, that the right under Article 16 (4) (c) "[t]o be tried 

without delay" cuts out after completion of the first instance phase. There is nowhere any 

withdrawal from some in absentia cases of the right of appeal under Article 26; explicit 

reference would be required to remove from the accused such a basic right, specified 

unconditionally in Article 26. 

42. To comply with the "full equality" principle of Article 16 (4), the same mode of trial 

must be preserved for both parties, whether in praesentia or in absentia, throughout the two

stage "trial proceedings" of Article 22 (1). For example, in the present case Messrs Merhi and 

Oneissi, acquitted by the Trial Chamber, are to maintain on the Prosecution appeal in the 

Appeals Chamber their entitlement to representation as persons accused in absentia. While, 

like other rights, the right of trial in absentia may be waived, that is not in contemplation in 

this case. Unless the status of being tried in absentia equally continues for an appeal on behalf 

of an accused tried and convicted in absentia, he is deprived of both "full representation of 

[his] interests and rights"33 and his "full equality". 34 

E. The opposing arguments 

1. Article 22 (3) and Rule 109 

43. As summarised at paragraph 8 above, contrary to the conclusion of the Majority 

Decision,35 Article 22 (3) has in my view no bearing on this case. It concerns an accused 

convicted in absentia but now present. It is independent of, as well as additional to, the regime 

of Article 22 (2) (c) which is the dominant provision. Article 22 (3) is simply a further 

safeguard, adding to but not limiting those which precede it. It therefore cannot limit the right 

of appeal of a person being tried in absentia to a stage when (and only if) he has appeared 

before the Tribunal. The option given by Article 22 (3), likely to be used only after arrest, of 

electing between acceptance of the in absentia decision or insisting on de nova trial in 

praesentia, does not implicitly limit Articles 22 (2) (c) and 26. The former confers quite distinct 

entitlements from the latter two. That is shown by the selection of separate forums: 

Articles 22 (2) ( c) and 26, echoed by Rules 177 and 2 empowering counsel to file notice of 

33 Art. 22 (2) (c) STL St. 
34 Art. 16 (4) STL St. 
35 Majority Decision, para 45. 
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appeal, maintain the policy of in absentia hearing before the Appeals Chamber; whereas the de 

nova trial via Article 22 (3) is before the Trial Chamber. 

44. The results of the separate procedures therefore differ fundamentally. If as in the present 

case convicted in absentia is not thereafter present before the Tribunal, the accused remains 

subject to the sentence imposed by whichever of the Trial Chamber or the Appeals Chamber 

makes the final decision. While if later arrested he may elect either rehearing or appeal instead 

of accepting the judgment of the Trial or Appeals Chamber he is in the meantime an outlaw 

subject to enforcement of the verdict. Only if arrested or electing under Rule 104 to relinquish 

his in absentia status do Article 22 (3) and Rule 109 (C) (if the verdict is of the Appeals 

Chamber Rule 109 (E) applies) then come into play. Unless and until there is an election to 

claim retrial under Art 22 (3), rather than accept the judgment, (or appeal under a combination 

of Article 26 and Rule 109 (C) (iv) or Rule 109 (E) (iv)), nothing has happened to remove the 

solemn verdict reached following due process. 

45. Nor does Article 22 (3) dilute the rights of a person tried in absentia. On the contrary, 

it is a self-sufficient protection, being additional and subsequent to the safeguards conferred 

by Article 22 (2) (c), but applying only when that person ceases to be in absentia, and then 

making a notable addition to other protections. It states: 

In case of conviction in absentia, the accused, if he or she had not designated a defence 
counsel of his or her choosing, shall have the right to be tried in his or her presence 
before the Special Tribunal, unless he or she accepts the judgment. 

46. The Security Council has decided that following proceedings in absentia - whether or 

not they have reached the appellate stage - the accused has the right to elect either to accept 

the judgement or to be tried again de nova, this time in praesentia.36 It may be expected that 

such right will be exercised only if he elects to abandon his in absentia status or, more likely, 

he is arrested. The cost and burden of any election of retrial are no doubt a further reason for 

the normal reluctance of the international community to accept the conditions required for a 

lawful trial in absentia. 

47. The Security Council makes clear by Article 22 (3) that if convicted in absentia the 

accused cannot later plead res judicata to answer a further indictment. His choices under that 

provision are limited to two options: accepting the judgment in absentia (whether it is of the 

Trial Chamber or of the Appeals Chamber) or undergoing for the first time, before the Trial 

36 Art. 22 (3) STL St. 

Case No. STL-11-01/A-l/AC Page 13 of20 29 March 2021 



PUBLIC R001943 

STL-11-01/A-l/AC 
F0026/202 l 0329/ROOl 897-ROO 1960/EN/af 

Chamber, "the right to be retried in his or her presence". 37 The option is lost if he has designated 

a defence counsel of his own choice. 

48. Article 22 (3) (in practical application) and Rule 109 specifically, provide options to an 

accused who appears before the Tribunal following conviction in absentia". It is to be 

emphasised that Rule 109 is headed: "Appearance of the Accused after Proceedings in 

Absentia ". 

49. It is unlikely that someone convicted in absentia would wish to attend the Special 

Tribunal, with the prospect of arrest, in order to use Art 22 (3 ). It has been noted at paragraph 29 

above that appearance by video-conference or by counsel appointed or accepted by the accused 

entails waiver of in absentia status. 

50. Yet, no argument explains why Assigned counsel may not file notice of appeal or argue 

in an in absentia case before the Appeals Chamber in respect of a person who has been 

convicted and has not yet appeared. 

2. Rule 109 CC) (iv) 

51. It is submitted by the Prosecutor38 that Rule 109 (C) (iv), although contributing to a 

Rule headed "Appearance of the Accused after Proceedings in Absentia", provides grounds 

for limiting the "interests and rights of the accused" convicted in absentia in relation to his 

exercise of the right of appeal. 39 The Majority Decision states: 

51. The question [ ... ] arises of whether, in the absence of the accused, assigned Defence 
counsel can appeal in absentia against conviction or sentence despite the requirement 
in Rule 109 (C) (iv).40 [ ... ] 

52. The Appeals Chamber finds that in this context the choice between an appeal and a 
retrial, pursuant to Rule 109 (C) (iv), must be exercised personally by an accused. 41 [ ... ] 

That however is the case only where the accused has appeared. It has no present application. 

It does not justify converting a trial begun in absentia, with consequential exceptional rights 

for the accused who would not otherwise face trial, into one where at the appeal phase those 

37 Ibid. 
38 Prosecution Response, para. 18. 
39 It is accepted by counsel for Mr Ayyash that it could provide such grounds, see Ayyash Notice of Appeal, 
para. 19. 
40 Majority Decision, para. 51. 
41 Id. at para. 52. 
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rights are removed from a man who was not being tried in praesentia. The Majority Decision 

continues: 

54. This conclusion is strengthened when one carefully considers the rest of Rule 109, 
giving effect to Article 22 of the Statute. As Counsel for Mr Ayyash concedes, Rule 109 
does not include, among the circumstances in which an accused might appear, "an 
ongoing or concluded defence appeal". 42 [ ... ] 

But since as its heading denotes Rule 109 has no application, again that says nothing about the 

present in absentia case. The Decision then states: 

55. Thus, the framework of the Statute and the Rules envisages a right to appeal by a 
person convicted in absentia only if that person waives their right to a re-trial, a right 
enshrined in the Statute on the basis of human rights law. In this context, if Defence 
Counsel were allowed to file an appeal in absentia on behalf of an accused, Counsel 
would be endowed with greater rights than the accused they were assigned to 
represent. 43 

52. The first sentence of paragraph 55 is open to constitutional as well as verbal objection. 

While it states that "the framework of the Statute and the Rules envisage a right to appeal by a 

person convicted in absentia only if that person waives their right to a re-trial", the Statute has 

no such effect. Nor, as later pointed out, does the in praesentia Rule 109 (C) (iv) suggest any 

general waiver requirement in order for a person both convicted and remaining in absentia, to 

appeal. The judges have no authority to limit rights conferred by the Statute of the Security 

Council. It has stipulated for "full representation of the rights and interests of the accused"; 

judges are subordinate rule-makers and their ultimate judicial authority does not extend to rule

making. There is no justification for drawing on subordinate legislation to read down the effect 

of the Council's Statute. 

53. The second sentence of paragraph 55 appears to repeat the assumption that 

Article 22 (3) is relevant to this case. It is then stated: 

56. We find that assigned Defence counsel cannot be permitted to pursue a remedy - in 
this case, an appeal without waiver of the right to retrial - not available to the accused. 
This would also contradict the clear intent of Rule 109, aimed at preventing a situation 
in which an appeal against a conviction in absentia would coexist with a retrial. 
Moreover, permitting assigned Defence counsel to appeal in absentia would result in a 
non-final judgment and a non-enforceable sentence being open to appeal by both 
assigned Counsel and by the convicted person personally if he waives in writing his 
right to retrial. The potential duplication of appellate proceedings would lead to 

42 Majority Decision, para. 54 citing Ayyash Notice of Appeal, para. 21. 
43 Majority Decision, para. 55 (footnotes omitted). 
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inordinate delay, and cause prejudice to the Prosecutor and victims participating in the 
proceedings, without it resulting in the accused being entrusted with any more 
safeguards than those already provided to him under the Statute and the Rules, or 
required by international human rights standards reviewed below. 44 

54. The first sentence of paragraph 56, suggesting from in praesentia cases a general waiver 

requirement for appeals in in absentia cases, misapprehends the purpose of Rule 109 (C) (iv). 

Its "waiver" provision is actually not a dilution but an implementation of the Statute and in 

particular of Article 26. On the contrary, its purpose is to give effect to the right of appeal 

conferred by Article 26 which should have been expressly included in Article 22 (3) as a third 

option - additional to acceptance of the judgment or retrial. It has no application beyond its 

narrowly specific context. 

55. The second sentence of paragraph 56 disregards the fact that, like Article 22 (3), Rule 

109 (C) (iv) concerns an accused who has appeared. Neither has any application to an accused 

who remains in absentia. For him to seek retrial would require him to waive his in absentia 

status and submit to arrest. Such waiver is required of a convicted accused present before the 

Tribunal who in order to exercise the privilege of the third option - of appeal, to be implied 

from Article 26 and specifically added to the two options of Article 22 (3) by the rule-making 

judges - elects to prefer appeal to retrial. Far from offering an analogy for diminishing his 

rights, it increases them by recognising the appeal option as well as the two choices provided 

by Article 22 (3). 

56. The third and fourth sentences of paragraph 56 entail argument not supported by the 

Statute. Certainly, like the in absentia phase before the Trial Chamber, the Appeal Chamber in 

absentia phase might be followed by arrest or abandonment of in absentia status and only then 

recourse to Article 22 (3) elaborated by (in this case) the four options of Rule 109 (E). It is not 

for the Appeals Chamber to depart from policy decisions of the Security Council. They struck, 

and our task is to give effect to, their balance between the accused and what they assess as the 

highest principles of international justice. 

44 Id. at para. 56. The Majority Decision at fn. 7 5 adds: "We further consider [ ... ] that Article 21 ( 1) of the Statute 
requires the Tribunal to 'confine the trial, appellate and review proceedings strictly to an expeditious hearing of 
the issues raised by the charges, or the grounds for appeal or review, respectively. It shall take strict measures to 
prevent any action that may cause unreasonable delay'. In deciding on two valid interpretations of a provision of 
the Statute, and ensuring the rights of the accused and other relevant interests are duly protected, expeditiously 
hearing an appeal should be favoured. Delays caused by the duplication of appellate proceedings would be 
unreasonable, in the circumstances of an accused found to be evading justice, see Decision to Hold Trial In 
Absentia, para. 107 ." It overlooks that Article 21 (1) calls for expedition, not removal, of appellate hearings. 
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57. Rule 109 simply leaves alone the topic of non-appearance of the accused after 

proceedings in absentia. It does not allow an interpretation of the Statute on that topic to be 

gleaned from it. Nor could it, because it would be ultra vires the protections guaranteed a 

person accused in absentia, notably Article 22 (2) ( c ). 

3. Rule 177 

58. Returning to Rule 177, the Majority state: 

61. We find that Rule 177 (A) (ii) is procedural in nature as it merely sets a time limit 
of thirty days from the pronouncement of either the Trial Chamber's judgment or 
sentence for those who possess standing to file a notice of appeal to do so. In the present 
circumstances, those with standing include the Prosecutor and the convicted person 
when he appears before the Tribunal, as provided by Article 26 (1) of the Statute and 
Rule 109. Rule 177 does not-and cannot~mpower those without standing to file a 
notice of appeal. 45 [ ... ] 

59. Such argument disregards two of the three essential question which it is the function of 

Rule 177 to answer: 

How, by whom, and within what time limit is the right to appeal conferred by Article 26 
triggered? 

60. The Majority Decision addresses only the last. It assumes that only the Prosecutor and 

"the convicted person when he appears before the Tribunal"46 have standing. It relies on the 

irrelevant Rule 109 which is limited to "Appearance of the Accused after Proceedings 

in Absentia." 

61. But Rule 177 deals with: 

( 1) How? Which it answers "[b ]y filing a notice of appeal setting out the grounds of 
appeal"; 

(2) By whom? To which it gives as partial answer "[ ... ] a Party may appeal"; 

As well as: 

(3) The time limit of thirty days of pronouncement of the sentence. 

The balance of the answer to "by whom?" is provided by the Rule 2 definitions of "Party" and 

"Defence", as including "Defence counsel". 

45 Majority Decision, para. 61 (footnotes omitted). 
46 Ibid. 
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62. There is no impediment to counsel's giving notice under Rule 177; by doing so they 

are not required to and do not "waive" any right of Mr Ayyash, but by filing it within 30 days 

kept the door open to appeal the result of which could not exceed his current five life sentences; 

that is the opposite of "contrary" to what is "most favourable" to the accused. 47 

63. It is the obligation of assigned counsel to "ensure full representation of the interests and 

rights of the accused", 48 as by filing the present notice of appeal. Counsel have no authority to 

make waiver of his rights unless explicitly instructed. In the absence of the person of whose 

interests and rights they are assigned to ensure full representation they could not and would not 

attempt any "waiver". 

4. Article 26 (1) 

64. The Majority Decision cites Article 26 (1) of the Statute, mandating that the Appeals 

Chamber "shall hear appeals from persons convicted by the Trial Chamber or from the 

Prosecutor". 

65. According to the Majority Decision, Article 26 (1) is to be interpreted to the effect that 

the right of appeal can only be exercised by a defendant in praesentia and assigned Defence 

Counsel lack standing to give notice of appeal. 49 

66. I respectfully disagree. Of course the relevant "person[] convicted by the Trial 

Chamber" and having the substantive right of appeal is Mr Ayyash. Just as before the Trial 

Chamber, and also in the Appeals Chamber, the relevant rights are those of the accused. That 

is the case also of the right to take advantage of the obligation of the Appeals Chamber under 

Article 26 (1) to hear appeals against his conviction and sentence. But Article 26 (1) does not 

specify the procedures for giving notice of appeal. That is left to Article 28, empowering the 

judges of the Special Tribunal to create its procedural provisions. 

67. Assigned counsel exercising their mandate under Article 22 (2) ( c) act merely in the 

representative capacity conferred on them pursuant to the order for Mr Ayyash's trial 

in absentia; their obligation to ensure that the accused's "interests and rights", including those 

under Articles 16 and 26, are given effect in his absence. The language of Article 22 (2) ( c) of 

the Statute, having the Defence Office assign counsel "with a view to ensuring full 

47 Rule 3 STL RPE. 
48 Art. 22 (2) (c) STL St. 
49 Majority Decision, para. 69. 
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representation of the interests and rights of the accused", is quite clear. It is augmented by the 

definition in Rule 2 of "Defence: The accused/suspect and/or Defence counsel". These 

provisions together entitle and require such counsel to file notice of appeal under Rule 177, 

which is essential "to ensuring full representation of the interests and rights of the accused"50 

convicted on charges resulting in five terms of life imprisonment. 

5. Policy argument 

68. The arguments of the Prosecution and the LRV resist the policy choice of the Security 

Council - that an accused person who does not appear to face the charges against him should 

have his interests and rights fully represented during the in absentia proceedings against him. 

That option was apparently seen by the Security Council as an inescapable price to pay for 

conducting the proceedings in absentia. 

69. The Majority Decision contends in effect that the mandate of Assigned Counsel "of 

ensuring full representation of the interest and rights of the accused"51 during the proceedings 

in absentia lasts for an accused appellant (but not respondent to a Prosecution appeal) only 

until sentence. 52 It cites no statutory authority for such proposition. It argues that the accused's 

interests and rights at the appellate stage cannot be represented by Assigned counsel; that only 

the accused himself personally can assert those rights by way of a notice of appeal. 

70. That would however be contrary to the Statute's explicit mandate under 

Article 22 (2) ( c) to Assigned counsel "to ensure" full representation of the interests and rights 

of an in absentia accused. 

71. Since there is no indication of such policy in the Statute, the Majority argument needs 

in effect to impute to the Security Council a carefully limited intent to convert a case which the 

Prosecution was able to commence in absentia into an in praesentia case - as if, contrary to 

the facts, someone who is not present has submitted to the jurisdiction. The argument must, for 

unexplained reasons, apply only to appeals brought to the Appeals Chamber by the Defence, 

not by the Prosecution. To accept it would require dilution of the emphatic language designed 

to be protective of the accused: "ensuring full representation of the interests and rights of the 

50 Art. 22 (2) (c) STL St. 
51 Ibid. 
52 Majority Decision, para. 70. 
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accused" could hardly be more emphatic. The argument is not supported by citation of any 

principle or law. 

F. Conclusions 

72. From the foregoing, I conclude that Assigned Counsel for Mr Ayyash have correctly 

triggered their entitlement and duty on behalf of Mr Ayyash to file a Notice of Appeal under 

Rule 177 in absentia as part of their mandate under Article 22 (2) ( c) of "ensuring full 

representation of the interests of the accused." 

73. I do not entertain doubt about the foregoing analysis. But, if doubt there be, it should 

be resolved in favour of recognising the authority of assigned counsel to file the appeal 

in absentia under Article 22 (2) ( c ). 

Done in Arabic, English and French, the English version being authoritative. 

Dated 29 March 2021 

Leidschendam, the Netherlands 

Judge David Baragwanath 
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DISSENTING OPINION OF JUDGE NSEREKO 

A. Introduction 

1. The majority of the Appeals Chamber ("Majority") have determined that Assigned 

Defence Counsel for Mr Ayyash do not have standing to lodge an appeal against the Judgment1 

and Sentencing Judgment2 rendered by Trial Chamber I in absentia. 3 I respectfully dissent from 

that view. For the following reasons, I find that the letter and spirit of both the Statute and the 

Rules of Procedure and Evidence ("Rules") of the Special Tribunal for Lebanon ("Tribunal" 

or "STL") entitle Assigned Defence Counsel to initiate an appeal with a view to protecting the 

interests and rights of an accused person convicted in absentia by the Trial Chamber. 

B. Discussion 

2. Article 22 of the Statute is the governing provision for proceedings in absentia. It sets 

out the rights and safeguards in relation to proceedings of this kind. Importantly, it defines the 

role and mandate of Assigned Defence Counsel. Most pertinent to this Opinion, Article 22 (2) 

provides as follows: 

When hearings are conducted in the absence of the accused, the Special Tribunal shall 
ensure that: 

a. [ ... ] 

b. [ ... ] 

c. Whenever the accused refuses or fails to appoint a defence counsel, such 
counsel has been assigned by the Defence Office of the Tribunal with a view 
to ensuring full representation of the interests and rights of the accused. 

3. First and foremost, I note that Article 22 (2) obliges the Tribunal to ensure that "[ w ]hen 

hearings are conducted in the absence of the accused" and "[ w ]henever the accused refuses or 

fails to appoint a defence counsel", the Defence Office must assign counsel "with a view to 

ensuring jitll representation of the interests and rights of the accused".4 Thus, because the 

accused does not appoint the Assigned Defence Counsel and therefore there is no principal-

1 STL, Prosecutor v. Ayyash et al., STL-11-01/T/TC, F3839, Judgment, 18 August 2020 ("Judgment"). 
2 STL, Prosecutor v. Ayyash et al., STL-11-01/S/TC, F3855, Sentencing Judgment, 11December2020 
("Sentencing Judgment"). 
3 Majority Decision, paras 95-97. 
4 Art. 22 (2) ( c) STL St. (emphasis added). 
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agent relationship between them, Counsel does not represent the accused per se. Rather, he or 

she represents the "interests and rights of the accused". 

4. The use of the expression "whenever" in Article 22 (2) ( c) is significant. It precludes 

the view that the drafters of the Statute intended to provide for limited representation during 

some, and not all phases of the proceedings. To the contrary, it suggests that Assigned 

Counsel's mandate of "ensuring full representation of the interests and rights of the accused" 

extends to all phases of the proceedings conducted in the absence of the accused, including the 

pre-trial, trial and appellate phases. Indeed, had Mr Ayyash been acquitted of some charges 

and the Prosecution appealed the acquittals, Assigned Counsel would have been obliged to 

appear in the appeal in absentia to protect his interests and rights. This is exactly what his 

fellow-assigned Counsel are doing in respect of Mr Ayyash's erstwhile co-accused, Messrs 

Merhi and Oneissi, in the current Prosecution appeals against their acquittals. I am of the view 

that the same rationale that permits the Prosecution to appeal acquittals after an in absentia 

trial, applies with equal force to Assigned Counsel vis-a-vis convictions, particularly those 

entered at the same trial. The purpose is the same: to have the decisions of the Trial Chamber 

reviewed and, if any error is found, corrected by the Appeals Chamber. Allowing Assigned 

Counsel to initiate an appeal also serves to lend more credence to the truth-finding function of 

the Tribunal, and to make its decisions, especially in in absentia proceedings, more credible to 

the public, coming generations and historians. 

5. I am not persuaded that the mandate of Assigned Counsel appointed under 

Article 22 (2) ( c) of the Statute to ensure "full" representation of "the interest and rights of the 

accused" is restricted to the pre-trial and trial phases of the proceedings only, and extends to 

the appellate phase only when the accused person is a respondent. There is no rhyme or reason 

for that restriction. Importantly, I recall that this Chamber previously held that "the Statute [ ... ] 

operates on the premise that Defence counsel have the same powers as the accused they 

represent, unless there is an explicit provision to the contrary."5 I have not found any provision 

in the Statute explicitly imposing a restriction to Counsel's powers and obligations under 

Article 22 (2) ( c ), which would bar Counsel from filing the notice of appeal, as he did in this 

case. 

5 STL, Prosecutor v. Ayyash et al., STL-11-01/PT/AC/Rl 76bis, F0327, Decision on Defence Requests for 
Reconsideration of the Appeals Chamber's Decision of 16 February 2011, 18 July 2012 ("Rule 176 bis 
Reconsideration Decision"), para. 16. 
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6. To the contrary, I contend that the right of appeal accorded to "persons convicted by 

the Trial Chamber" under Article 26 (1) of the Statute, and confirmed by Rule 177 (A) (ii), is 

one of the "interests and rights of the accused" that Assigned Counsel should invoke with a 

view to ensuring the convicted person's other interests and rights. By filing the notice of appeal 

under Rule 177 (A) (ii), Assigned Counsel was carrying out his mandate of ensuring "jitll 

representation of the interests and rights"6 of Mr Ayyash. Full representation clearly includes 

what Counsel did. It encompasses all phases of the proceedings conducted in the absence of 

the accused, unless Counsel is expressly barred by Statute. 

7. In this regard, I note that when Mr Ayyash's Assigned Counsel filed a notice of appeal, 

he was not thereby asserting his own right, or usurping Mr Ayyash's right. He was simply 

acting in a representative capacity as mandated by the Security Council, under 

Article 22 (2) ( c ), "with a view to ensuring full representation of the interests and rights of the 

accused". 

8. The Majority assert that the wording of Article 22 (3) of the Statute, spelling out the 

accused's right to a retrial in his or her presence, suggests that there can be no Defence appeal 

in absentia, because the recourse for accused to challenge their conviction in absentia is retrial 

in praesentia. 7 I am unable to discern how one can arrive at such a conclusion from the text. 

The provision has simply no bearing on the matter at hand. The provision deals with a 

completely different scenario where an accused appears before the Tribunal. Mr Ayyash has 

not yet appeared before the Tribunal. According to the chapeau of Article 22 (2), when the 

"hearings", or proceedings are conducted in the absence of the accused, the Tribunal's 

obligation under paragraph (2) ( c) of the same Article kicks in. In this case, the proceedings 

continue to be conducted in the absence of Mr Ayyash. Consequently, Defence Counsel 

assigned "with a view to ensuring full representation of the interests and rights of [Mr Ayyash ]" 

must also continue to carry out his bounden duty. 

9. There is no doubt that under Article 22 (3) Mr Ayyash has a right to retrial in praesentia, 

"unless he or she accepts the judgment." Nonetheless, it is my submission that until he appears 

before the Tribunal and elects to invoke that right, there is no bar to Assigned Counsel carrying 

out his mandate, which, as I contend, includes filing an appeal. In my view, it would be an 

abdication from responsibility if in his professional judgment the appeal was warranted and in 

6 Article 22 (2) ( c) STL St. (emphasis added). 
7 Majority Decision, para. 45. 
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the interest of Mr Ayyash, and he shirked from filing one. In other words, the right to retrial 

remains intact even after an appeal has been initiated in absentia by Assigned Defence Counsel. 

In case the accused appears after the appeal is over, his right to choose between the right to 

retrial and the right to accept a judgment would even be significantly more meaningful if the 

judgment survived the test of a comprehensive appeal. 

10. I note that Article 22 (3) refers to an accused's right to retrial "[i]n case of conviction 

in absentia". There is no reason why this remedy should only be available following a 

conviction by the Trial Chamber. It should still be available following a conviction entered by 

the Appeals Chamber, as confirmed by Article 16 (3) (c) of the Statute. This provision 

envisages that a conviction can be issued by either Chamber, provided that "the relevant 

Chamber [ ... ] be convinced of the guilt of the accused beyond reasonable doubt". 8 

11. Similarly, while the Majority contend that Article 22 (3) provides the accused with the 

right to accept the Trial Chamber's judgment, if and when he or she appears,9 this could equally 

apply to an Appeals Chamber's judgment. Indeed, Article 23 confirms that a judgment may be 

rendered by a "majority of the judges of the Trial Chamber or of the Appeals Chamber". 10 

12. In sum, the only provision in the Statute that deals with in absentia proceedings, 

Article 22, is worded in a general terms. Its ordinary meaning does not suggest that appeals by 

Assigned Defence Counsel are to be excluded from its remit. To the contrary, as is seen below, 

relevant internal and external contextual factors suggest that the drafters of the Statute intended 

Article 22 to accommodate in absentia proceedings before all Chambers of the Tribunal, 

including appeals against trial judgments by Assigned Defence Counsel for in absentia 

accused. 

13. With regard to Article 26 of the Statute, I observe that this provision mandates the 

Appeals Chamber to "hear appeals from persons convicted by the Trial Chamber or from the 

Prosecutor". The Majority interpret this provision to the effect that the right of appeal can only 

be exercised by a defendant in praesentia. 11 I am not persuaded by this interpretation of 

Article 26 (1 ). 

8 Article 16 (3) (c) STL St. (emphasis added). 
9 Majority Decision, para. 44. 
10 Article 23 STL St. (emphasis added). 
11 Majority Decision, paras 69, 70. 
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14. I agree with the Majority that a plain reading of Article 26 reveals that its terms, in their 

ordinary meaning, do not explicitly state whether it applies to Defence appeals in absentia, 12 

but merely set forth the possible grounds for an appeal before the Appeals Chamber. It is 

nonetheless evident from the context of Article 26 that its purpose is to establish the 

Appeals Chamber's jurisdiction ratione materiae, defining the scope of substantive appeals 

before the Appeals Chamber. 

15. Additionally, I am of the view that full consideration of Article 26 in its external context 

also requires reference to the broader setting of international criminal law and practice. The 

Majority fails to consider the relevance of other legitimate aids of interpretation, namely similar 

provisions in the statutes of the International Criminal Tribunal for the former Yugoslavia 

("ICTY"), International Criminal Tribunal for Rwanda ("ICTR"), and International Criminal 

Court ("ICC"), which used similar wording to Article 26, despite the fact that none of them 

permits trials in absentia. 13 Indeed, it appears that the Article 26 analogues at other 

international criminal tribunals refer to "persons convicted" 14, or "convicted person" 15 simply 

to distinguish between a convicted person who can appeal and an acquitted person, who cannot 

appeal. 16 

16. It seems improbable that the drafters of our Statute chose to adopt the same operative 

clause as at other tribunals, but at the same time intended to accord it an entirely new meaning. 

It is far more likely that, rather than reflecting an intention of the drafters to distinguish between 

in praesentia and in absentia Defence rights, Article 26 was modelled on similar provisions of 

the ad hoc tribunals and the ICC, and was intended to serve the same purpose. 

17. Further, there is no reason to presume that the Statute's drafters intended to deprive the 

Assigned Defence Counsel of identical rights to appellate recourse as those provided to the 

Prosecution. While the details regarding the Tribunal's Rules were left to the plenary of judges 

to decide, 17 the drafters of the Statute concerned themselves with establishing a broad 

12 Id. at para. 39. 
13 Art. 25 ICTY St.; Art. 24 ICTR St.; Art. 81 ICC St. 
14 Art. 25 ICTY St.; Art. 24 ICTR St. 
15 Art. 81 ICC St. 
16 See ICTY, Prosecutor v. Jelisic, IT-95-10, Order, 21 March 2000. The ICTY Appeals Chamber clarified that 
"under Article 25 of the Statute of the International Tribunal an acquitted person has no right of appeal from 
acquittals and [ ... ] the Prosecutor alone has that right". 
17 Art. 28 STL St. 
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institutional framework "based on the highest international standards of criminal justice". 18 

They sought to reflect the principle of equality of arms in the Tribunal's legal framework, by 

creating a dedicated Defence Office "to protect the rights of suspects and accused". 19 In this 

light, it is difficult to conceive that the drafters of the Statute sought to exclusively reserve the 

exercise of the fundamental right of appeal in the context of in absentia proceedings only to 

the Prosecution. 

18. In this regard, I find it important to recall the pivotal principle of equality enshrined in 

Article 16 (4) the Statute, according to which all persons tried before the Tribunal enjoy 

minimum guarantees "in full equality". I note that Article 16 (4) is a general provision that 

applies at all stages of the proceedings, and regardless of the mode of the trial, whether 

in praesentia or in absentia.20 It appears that this cardinal principle might be endangered by 

not allowing an appeal in absentia, as pointed out by Ayyash Defence Counsel. 

19. In their notice of appeal, Assigned Counsel draws our attention to the likely untenable 

consequences of denying Assigned Counsel the ability to file an in absentia appeal, "where an 

individual is convicted on some charges but acquitted on others, and only the Prosecutor is 

permitted to immediately proceed with an appeal."21 In my view, this inequality of treatment 

between the Prosecution and the Defence does not appear to promote the "full equality" before 

the law, required under Article 16 (4) of the Statute. 

*** 

20. Although the Rules cannot override the Statute, several provisions therein reinforce my 

conclusion that Assigned Defence Counsel acting in absentia have authority to lodge appeals 

against trial judgments. 

18 SC Res. 1757, UN Doc. S/RES/1757, 30 May 2007 ("SC Resolution 1757"), Preamble, p. 1. 
19 See Art. 7 STL St. As stated by the Secretary-General at the time, Kofi Annan, "[t]he need for a defence office 
to protect the rights of suspects and accused has evolved in the practice of United Nations-based tribunals as paii 
of the need to ensure 'equality of arms', where the prosecutor's office is an organ of the tribunal and is financed 
in its entirety through the budget of the tribunal." Report of the Secretary-General on the Establishment of a 
Special Tribunal for Lebanon, UN Doc. S/2006/893, 15 November 2006 ("SG Report"), para. 30. 
20 Art. 16 (4) STL St. finds an equivalent in Art. 21 (4) ICTY St.; Art. 20 (4) ICTR St.; Art. 19 (4) IRMCT St.; 
Art. 35 (2) Law on the Establishment of Extraordinary Chambers in the Courts of Cambodia for the Prosecution 
of Crimes Committed During the Period of Democratic Kampuchea; Art. 21 (4) Law No. 05/L-053 on Kosovo 
Specialist Chambers and Specialist Prosecutor's Office. All these provisions mirror Art. 14 (3) ICCPR (United 
Nations General Assembly, International Covenant on Civil and Political Rights, Adopted 19 December 1966, 
999 U.N.T.S. 171). 
21 STL, Prosecutor v. Ayyash, STL-11-01/A-l/AC, F0002, Notice of Appeal on behalf of Mr Ayyash against 
Conviction and Sentence, Public with Public Annex A, 12 January 2021, para. 25. 
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21. Rule 177 (A), which concerns the filing of a notice of appeal, provides that "a Party 

may appeal a judgement pronounced pursuant to Rule 168".22 The term "Party" has been 

defined as "[t]he Prosecutor or the Defence".23 Further, "the Defence" is defined in Rule 2 as 

"[t]he accused/suspect and/or Defence counsel". The disjunctive use of "and/or" leaves no 

ambiguity: Defence Counsel-not only the accused-may file a notice of appeal under 

Rule 177 (A) against a judgment pronounced pursuant to Rule 168. 

22. I consider Rule 177 (A) as applicable to both proceedings in praesentia and in absentia. 

In this regard, I recall that, pursuant to Rule 107, "[t]he rules on [ ... ] appellate proceedings 

shall apply mutatis mutandis to proceedings in absentia." I do not see any justification for 

restricting the ambits of application of Rule 177 (A) to the sole proceedings conducted in the 

presence of the accused. I therefore conclude that Rule 177 (A), read in conjunction with 

Rule 2, vests in the Assigned Defence Counsel for Mr Ayyash the right to appeal the 

Trial Chamber's Judgment and Sentencing Judgment. 

23. In any event, I recall that Rule 3, which provides the canons of interpretation of the 

Rules, prescribes that any ambiguity left, after exhausting the process of interpretation 

described under paragraph A of the same Rule, shall be resolved in favour of the Accused by 

adopting the interpretation most favourable to him. 

24. This leads me to consider that even if ambiguities in the text of Rule 177 (A) remained, 

they shall be resolved in favour of the Accused by preferring the interpretation that permits 

Assigned Defence Counsel to appeal trial judgments in absentia, rather than forbid them to 

challenge the findings made by the Trial Chamber. 

25. Turning to Rule 109, it concerns the "Appearance of the Accused after Proceedings 

in Absentia". I note from the outset that, on the face of it, Rule 109 deals with a scenario 

radically different from the one at hand-a scenario of an accused who is present before the 

Tribunal. Nevertheless, because this provision plainly envisions in absentia proceedings before 

the Appeals Chamber and was extensively discussed by the Majority, 24 I shall examine it in 

addressing the issue whether Assigned Defence Counsel has authority to initiate appeal 

proceedings in the absence of a convicted person. 

22 Rule 177 (A) (ii) STL RPE (emphasis added). 
23 Rule 2 STL RPE (emphasis added). 
24 Majority Decision, paras 47-56. 
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26. While Rule 109 (C) outlines the options available to an accused who appears before the 

Tribunal after being convicted in absentia by the Trial Chamber, Rule 109 (E) outlines the 

options available to an accused who appears before the Tribunal after being convicted 

in absentia by the Appeals Chamber. 

27. In my view, Rule 109 (C) (iv), regarding the waiver of the "right to retrial", kicks in or 

comes into operation only when "the accused [who] has been convicted in absentia by the Trial 

Chamber" appears before the Tribunal and waives his right of retrial. The Rule does not kick 

in or does not come into operation when, as in this case, the accused has not yet appeared. 

Therefore, until the accused so appears, the mandate of Assigned Defence Counsel must 

continue uninterrupted. I reiterate that their mandate necessarily includes initiating appeal 

proceedings in absentia, "with a view to ensuring full representation of the interests and rights 

of the accused".25 

28. I am wary of reading Rule 109 (C) in a manner that bars Assigned Counsel from 

carrying out a mandate that the Statute clearly confers on him. In particular, I agree with the 

Majority view that rules out an interpretation of Rule 109 (C) according to which the filing of 

the notice of appeal by the Ayyash Assigned Defence Counsel would ipso facto waive 

Mr Ayyash's right to a retrial. 26 Indeed, when Assigned Defence Counsel initiates appeal 

proceedings "with a view to ensuring the full representation of the interests and rights of the 

accused",27 he does not and cannot waive the accused's right to a retrial, which is granted to 

him under Article 22 (3). Indeed, the right ofretrial is a personal right that must be personally 

exercised by the convicted person. It follows that when the accused appears and demands his 

right to a retrial, the appeal commenced by Assigned Counsel falls away automatically. 

29. Nothing that Assigned Defence Counsel does, during the pre-trial, trial or on appeal, in 

the absence of the accused is binding on the accused, as no statutory provision or Rule so 

suggests. As a matter of fact, the trial and judgment in absentia are provisional; and so are any 

efforts initiated by Assigned Defence Counsel "with a view to ensuring the full representation 

of the interests and rights of the accused". 28 

25 Art. 22 (2) (c) STL St. 
26 Majority Decision, para. 52. 
27 Art. 22 (2) (c) STL St. 
28 Ibid. 
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30. The Majority also argue that, should Assigned Defence Counsel be allowed to appeal 

in absentia without waiving the accused person's right of retrial, this would endow Counsel 

with greater rights than the accused. 29 They argue further that Assigned Defence Counsel 

would be permitted to file an appeal in absentia without waiving the accused's right ofretrial, 

while the accused, were he present, would have to waive such right in order to exercise his 

right of appeal. 30 

31. This line of reasoning fails to appreciate the fact that an appeal initiated in absentia by 

Assigned Defence Counsel is not binding on the accused and is subject to the exercise of his 

right to retrial. In light of this, I cannot see how such provisional measure taken merely to 

preserve the accused's interests and rights in his absence would confer on Assigned Defence 

Counsel "greater rights" than the accused. Indeed, the accused remains entirely free to appear 

before the Tribunal and nullify his Assigned Counsel's efforts by opting for a retrial or, upon 

waiver of his right ofretrial, for a new appeal. 

32. Furthermore, contrary to the Majority,31 I submit that permitting Assigned Defence 

Counsel to appeal in absentia ultimately inures to the benefit of the defendant himself because 

it is more protective of his rights and interests and grants him effective "full representation" by 

Counsel who is able to challenge his conviction in his absence. On this point, I am of the view 

that, while there can never be too little of a protection of an accused's human rights, nothing 

prevents a court of law~specially a tribunal of an international character-from conferring 

an accused with safeguards additional to the minimum guarantees mandated under international 

human rights standards. In the instant case, I consider these additional safeguards essential to 

comply with Article 28 of the Statute, which requires that Judges adopt Rules of the Tribunal 

"reflecting the highest standards of international criminal procedure". 32 

33. Lastly, the Majority contend that permitting Assigned Defence Counsel to appeal 

in absentia could result in a multiplication of proceedings leading to inordinate delay. 33 I recall 

that in a prior decision, this Chamber opined that "[d]enying Defence counsel the same powers 

that the Accused would enjoy [ ... ], were they present, would impair the full exercise of their 

functions and harm the principles of procedural fairness and equality of arms between the 

29 Majority Decision, paras 55, 68. 
30 Id. at para. 56. 
31 Id. at paras 55, 56, 68. 
32 Art. 28 STL St. (emphasis added). 
33 Majority Decision, para. 56. 
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parties. We are not persuaded that these rights should be denied simply because the accused

should they appear-would potentially have the right to challenge the Interlocutory Decision 

again."34 I wish to reiterate that opinion and, in so doing, I emphasize that if we applied the 

same reasoning to the issue before us, we would inevitably conclude that it is within Assigned 

Defence Counsel's mandate to file this appeal. This regardless of the potential of delay 

deriving from the fact that, after an appeal in absentia, an accused would still be in a position 

to challenge again the trial judgments after he appears and waives his right of retrial. 

*** 

34. In my view, the above interpretation of the STL legal framework finds corroboration 

when analysing the rationale for trials in absentia. In his Report on the establishment of the 

STL, the UN Secretary-General recognized that trials in absentia are "crucial to ensure that the 

legal process is not unduly or indefinitely delayed because of the absence of some accused". 35 

The pursuit of justice in relation to the terrorist attack against Mr Hariri, together with the desire 

to establish the truth for the victims and for posterity in Lebanon, 36 undergird the decision by 

the Security Council to allow judicial proceedings in absentia before the STL. 

35. However, to balance the loss of the fundamental right to be tried in praesentia37 with 

the public interest to see those accused prosecuted before the Tribunal, and a full and accurate 

record of what happened in Lebanon at the material time established, the Security Council 

granted exceptional safeguards to persons tried in absentia, as we have seen, including the full 

representation of their interests and rights by Assigned Defence Counsel 38 and the right of 

retrial. 39 I consider that the same policy or rationale that underlies the holding of an in absentia 

trial subsists even during the appellate phase of the proceedings. 

36. Furthermore, I note that Assigned Defence Counsel at the STL have been allowed to 

take initiatives which may have far-reaching consequences, including filing interlocutory 

appeals against decisions issued by the Pre-Trial Judge and Trial Chamber I during the pre-trial 

and trial proceedings. I understand that such latitude of powers on the part of Assigned Counsel 

might be seen as producing consequences which some may consider to be unpalatable. This is 

34 Rule 176 bis Reconsideration Decision, para. 18. 
35 SO Report, para. 32(b). 
36 SC Resolution 1757, Preamble, p. 2. 
37 Art. 16 (4) (d) STL St. See also Art. 14 (3) (d) ICCPR. 
38 Art. 22 (2) (c) STL St. 
39 Art. 22 (3) STL St. 
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probably why in countries such as Lebanon that permits in absentia proceedings, accused 

persons are not assigned counsel. 40 However, the in absentia scheme established by the 

Security Council at the STL is different and unique. Assignment of Counsel is mandatory, 

when the accused "refuses or fails to appoint a defence counsel".41 Assigned Defence Counsel 

plays a pivotal role in the entire scheme. I am not persuaded that the Appeals Chamber has 

authority under the Statute or the Rules to whittle down that role. 

C. Conclusion 

37. For the foregoing reasons, I cannot endorse the Majority Decision denying the Ayyash 

Assigned Defence Counsel the right to file an appeal against the Trial Chamber's Judgment 

and Sentencing Judgment on the ground that the defendant is absent. I believe that to do so 

contravenes the letter and spirit of the Statute and the Rules, unjustifiably departs from this 

Chamber's previous holdings and past practice, and runs counter to the foundational principles 

of equality, which are central to this Tribunal's mission. Consequently, I respectfully dissent. 

Done in Arabic, English and French, the English version being authoritative. 

Dated 29 March 2021 

Leidschendam, the Netherlands 

Judge Daniel David Ntanda Nsereko 
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