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1. On 14 February 2005, a suicide bomber detonated an enormous explosion in the heart 

of Beirut. This terrorist attack killed Lebanon's former Prime Minister, Rafik Hariri, 

and 21 other people. An additional 226 people were injured. The Trial Chamber found 

Salim Jamil Ayyash guilty for his role in coordinating this terrorist attack. 

2. The Chamber also found that there was a coordinated effort to shield Ayyash and his 

co-conspirators from responsibility. 1 At 14:11 - a mere 76 minutes after the explosion 

- Reuters received a payphone call claiming responsibility for the assassination. Using 

the same payphone card, three additional calls were made to Al-Jazeera, directing them 

to collect a video in which Ahmad Abu Adass, a 22 year-old Palestinian man, claimed 

responsibility for the assassination. This was a false claim of responsibility: the 

Chamber found that Abu Adass was not the suicide bomber, and the group on behalf of 

which he claimed responsibility was fictitious. 2 

3. However, the Chamber declined to find that Hassan Habib Merhi, Hussein Hassan 

Oneissi, and the user of the mobile phone Purple 0183 were the ones who disseminated 

this false claim. In reaching this conclusion, the Chamber committed both errors of law 

and errors of fact. When the Chamber's errors are corrected, and the law is properly 

applied to the evidence, the only reasonable conclusion is that Merhi, Oneissi, and 

Purple 018 committed this crime. 

B. Structure of the Appeal 

4. The Prosecution's appeal comprises eight grounds of appeal. All these grounds build 

towards the overall remedy sought by the Prosecution: that Merhi and Oneissi be found 

guilty of Counts 1 and 6-9 of the Consolidated Indictment. 

1 Judgment, para.12. 

2 Judgment, para.9. 

3 The Trial Chamber found that Purple 018 was used by Assad Hassan Sabra and his wife Hala Salloum from 22 
November 2001 until 16 Febrnary 2005. However, it declined to find that Sabra was the single user at the relevant 
times. See Judgment, paras.4009, 4031, 4038. In this Appeal, the Prosecution refers to the phone's user as "Purple 
018". 
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5. In Grounds I to 3, the Prosecution asks the Appeals Chamber to correct the Chamber's 

errors in articulating and applying the law: 

• In Ground 1, the Prosecution asks the Appeals Chamber to correct errors in the 

articulation and application of the legal standards for assessing evidence. These 

errors include treating circumstantial evidence as having less value than direct 

evidence; applying the beyond reasonable doubt standard to facts other than those 

which constitute the elements; analysing evidence m isolation rather than 

considering the totality of the evidence; failing to properly assess the 

reasonableness of alternative inferences; and improperly restricting the use of Rule 

158 evidence. These errors are manifested throughout the Judgment and in 

particular in relation to Grounds 4, 5 and 8. 

• In Ground 2, the Prosecution asks the Appeals Chamber to reaffirm its own 

interpretation of the "specific means" element of LCC Article 270 conspiracy to 

commit a crime against State security, particularly as applied to conspiracies to 

commit a terrorist act. The Chamber's interpretation does not reflect the law and 

would result in acquittals where all elements of Article 270 have been met. 

• In Ground 3, the Prosecution asks the Appeals Chamber to affirm its clear position 

that accomplices under Article 219 of the LCC are required to know of the 

perpetrator's intent to commit a crime under Lebanese law, and are not, as the 

Chamber incorrectly concluded, legally required to know more about the crimes 

they are assisting than the perpetrators themselves. 

6. Building on these legal errors, the Prosecution asks the Appeals Chamber to correct the 

Chamber's findings in Grounds 4 to 8: 

• In Ground 4, the Prosecution asks the Appeals Chamber to find that Merhi used 

Green 071. This corrected finding would place Merhi on a network that was 

interconnected with the phone networks that carried out the assassination. 

• In Ground 5, the Prosecution asks the Appeals Chamber to find that the Green 

Network, including Green 071, was used to coordinate the assassination and the 

false claim. In addition to Ground 4, this corrected finding would confirm that 

Merhi was involved in the assassination and false claim. 

STL-11-01/A-2/AC 7of184 29 March 2021 

Public 



R001688 

STL-11-01/ A-2/ AC 
F0024/20210329/R001680-R001864/EN/af 

• In Grounds 6 & 7, the Prosecution asks the Appeals Chamber to correct the Trial 

Chamber's erroneous treatment of cell site evidence, particularly its conclusions 

regarding the reliability of the evidence and the effects of Alfa network congestion 

on the afternoon of the assassination. According to the Trial Chamber, these 

findings "fatally undermined" the Prosecution's case on the false claim.4 Based on 

these corrected findings, the coordinated movements of Oneissi and Purple 018 

would have to be re-considered, particularly those in the very hours when the false 

claim was disseminated. 

• In Ground 8, the Prosecution asks the Appeals Chamber to find that Merhi, Oneissi, 

and Purple 018 disseminated the false claim. 

7. In the Overall Remedy, the Prosecution asks the Chamber to consider the grounds in 

combination. This was a single criminal transaction that occurred over a period of 

weeks. The correction of one ground of appeal may strengthen the Prosecution's case 

in others. The Prosecution also asks the Appeals Chamber to find that Merhi and 

Oneissi had the requisite knowledge of the assassination and mens rea and meet all 

objective elements of Counts 1 and 6 to 9 of the Consolidated Indictment. Accordingly, 

it asks the Appeals Chamber to find them guilty of those Counts. 

C. Standard of Appellate Review 

8. Appeals against a judgement of the Trial Chamber are permissible on two grounds: "an 

error on a question of law invalidating the judgment" or "an error of fact which has 

occasioned a miscarriage of justice". 5 

9. Where an error of law is alleged, the Appeals Chamber must determine whether the 

Trial Chamber's findings of law were correct. 6 It is for the Appeals Chamber to 

determine the correct legal standard, review the relevant factual findings of the Trial 

Chamber accordingly, and where necessary apply the correct legal standard to the 

4 Judgment, para.5859. 

5 Statute, Art.26(1 ); Rule 176(A). The Appeals Chamber may also address legal issues that would not lead to the 
invalidation of the decision, but are nevertheless of general legal significance to the Tribunal's jurisprudence. See 
Second Appeals Decision on Jurisdiction, para.12; Al-Jadeed AJ, para.13; ICTY, Krnojelac AJ, para. 7. 

6 See e.g. Appeals Decision on Jurisdiction, para. I 0 citing inter alia ICTY, D. Milosevic AJ, paras.13-14. 
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evidence in the trial record, and determine whether it is itself convinced to the relevant 

standard of proof as to the factual finding challenged. 7 

10. Where an error of fact is alleged, the Appeals Chamber must apply the standard of 

reasonableness, irrespective of whether the factual finding is based on direct or 

circumstantial evidence. 8 The Appeals Chamber will only substitute its own factual 

findings for those of the Trial Chamber where it determines that no reasonable trier of 

fact could have reached the original decision. 9 

11. In several grounds, the Prosecution requests the Appeals Chamber to make its own 

assessments and findings. It also requests that the Appeals Chamber reverse the 

acquittals of Merhi and Oneissi and enter convictions on Counts 1 and 6-9 of the 

Consolidated Indictment. For these requests, the Prosecution primarily relies on the 

Chamber's own findings on the evidence, as opposed to asking the Appeals Chamber 

to re-assess the evidence itself. Where the Chamber did not make explicit findings, the 

Prosecution requests that the Appeals Chamber consider evidence. In making this 

request, the Prosecution relies on the Chamber's own summaries of evidence in the 

Judgment whenever possible. Where the Chamber's errors involve disregarding of 

evidence or mischaracterisation of the evidence, then the Prosecution asks the Appeals 

Chamber to assess the evidence itself. Under these circumstances, the Appeals Chamber 

is well positioned to make the assessments and enter the findings that the Prosecution 

requests. Moreover, doing so will protect the principles of expeditiousness and judicial 

economy. 10 

7 Al-Jadeed Contempt AJ, para.14; IRMCT, Karadiic AJ, para.16; ICTR, Karemera AJ, para.15. 

8 Decision on Appeal of Non-termination of Badreddine Proceedings, para.27; Decision on Prosecutor's 
Authority, para.5; Al-Jadeed Contempt AJ, para.16; IRMCT, Karadiic AJ, para.17. 

9 Decision on Appeal ofNon-termination ofBadreddine Proceedings, para.27; IRMCT, Karadiic AJ, para.678. 

10 See Decision on Appeal by VlOOl, paras.66-67. 
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I. GROUND 1: THE CHAMBER ERRED IN LAW IN THE LEGAL 

STANDARDS FOR ASSESSING EVIDENCE 

12. The Chamber erred in the articulation and application of the legal standards for 

assessing evidence. The scope and impact of these errors is significant. They are 

manifest throughout the Judgment and are particularly critical to Grounds 5 and 8 of 

the Prosecution appeal. 

13. In a complex, circumstantial case requiring the trier-of-fact to synthesise and draw 

inferences from a vast amount of circumstantial evidence, the Chamber approached 

circumstantial evidence as having inherently less value than direct evidence. Though 

evidence may be circumstantial, it is important to approach the evidence as equal to, if 

not in some cases stronger than, direct evidence. As articulately expressed by Lord 

Hewart C.J. of the United Kingdom Court of Criminal Appeal in R. v. Taylor, Weaver 

and Donovan: 

It has been said that the evidence against the applicants is circumstantial: so it 
is, but circumstantial evidence is very often the best. It is evidence of 
surrounding circumstances which, by undesigned coincidence, is capable of 
proving a proposition with the accuracy of mathematics. It is no derogation of 
evidence to say that it is circumstantial. 11 

14. Further, the Chamber compartmentalised its assessment of this evidence, depriving it 

of its plain import when viewed in combination. Having effectively both weakened and 

narrowed the evidentiary basis of the Prosecution's case, the Chamber then applied the 

beyond reasonable doubt standard indiscriminately to this evidence and to the 

inferences that could be drawn therefrom. It made vague allusions to the purported 

existence of other possible explanations for the evidence - and relied on them to find 

against the Prosecution - without ever specifying how, exactly, they reasonably 

explained the totality of the evidence in combination. Finally, the Chamber erred by 

effectively excluding contested evidence from unavailable witnesses in the absence of 

corroborating tested evidence. 

11 UK, Taylor, p.21. 
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15. Each of these errors is a distinct, stand-alone error. However, as demonstrated below, 

they often appear in combination and are inherently interrelated, both reinforcing and 

exacerbating each other. 

A. Sub-ground 1 (A): The Chamber erred in treating circumstantial evidence as having 

less evidentiary value than direct evidence 

16. The Chamber erred in treating circumstantial evidence as having less evidentiary value 

than direct evidence. In a largely circumstantial case, such a foundational error affected 

the inference, or strength of the inference, that the Chamber found arose on the 

evidence. 

17. The Chamber recited the correct law on circumstantial evidence. It held that 

circumstantial evidence has the same evidentiary value as direct evidence, can form the 

sole basis for a conviction, is subject to the same standard of proof, and does not require 

corroboration. 12 

18. Yet its approach to the evidence did not reflect this. The Chamber's starting point, in 

the opening paragraphs of the Judgment, was to hold that "[t]he Trial Chamber, as it 

must in a case based on circumstantial evidence, has exercised any evidentiary doubt 

in favour of an Accused person." 13 First, it is not "any" evidentiary doubt, but only 

reasonable doubt, in the form of drawing the only reasonable conclusion from the 

totality of the circumstances. Second, ifthere is a reasonable doubt on the evidence, it 

applies to both direct and circumstantial evidence. 

19. The Chamber subsequently concluded that "[d]ue to the circumstantial nature of much 

of the evidence in this case", it "generally considered that corroboration was more 

desirable than in Prosecution cases based on more direct evidence". 14 The Chamber did 

not explain why this would be the case. It cited no support for treating circumstantial 

evidence as though it generally had less value - and was therefore more in need of 

12 See e.g. Judgment, paras.257, 258, 264. 

13 Judgment, para.35. 

14 Judgment, para.285. 
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corroboration - than direct evidence. 15 Moreover, it appeared to adopt this approach 

without regard to the value of the totality of the circumstantial evidence. 

20. The Chamber's distrust of circumstantial evidence and preference for direct evidence 

played out - subtly, but unmistakeably - across the Judgment: 

• "The evidence-albeit circumstantial-that mobile Red 741 was used by someone 

involved in the attack is overwhelming."16 

• "But in the absence of any direct evidence on this, the Trial Chamber is unable to 

make a finding either way." 17 

21. The Chamber's erroneous views on circumstantial evidence also fed into its other 

evidentiary errors. In relation to the standard of proof, the Chamber required findings 

based on circumstantial evidence to be the only reasonable inference, and then required 

that this be proved beyond reasonable doubt. 18 This double application demonstrates a 

misunderstanding, as the "only reasonable inference" test is the application of the 

beyond reasonable doubt standard to circumstantial evidence. 19 There is not a 

secondary, higher standard applicable to circumstantial evidence. In relation to isolation 

of evidence, the Chamber first held - erroneously - that circumstantial evidence 

"requires the combination of more than one piece" of evidence to prove a fact beyond 

reasonable doubt. 20 It then adopted a methodology for assessing evidence that required 

it to first assess whether individual pieces of evidence could prove facts beyond 

15 Contra Judgment, paras.257, 258, 264. See also ICTY, Orie TJ, para.21 ("While individual items of 
circumstantial evidence may, by themselves, be insufficient to establish a fact, their cumulative effect may have 
a decisive role. In its Evidentiary Guidelines, the Trial Chamber endorsed the principle that 'it is no derogation of 
evidence to say that it is circumstantial.' Circumstantial evidence, therefore, was not considered to be of less 
probative value than direct evidence.") citing UK, Taylor, p.21 ("It has been said that the evidence against the 
appellant is circumstantial, so it is but circumstantial evidence is very often the best. It is evidence of surrounding 
circumstances which by undersigned coincidence is capable of proving a proposition with the accuracy of 
mathematics. It is no derogation of evidence to say that it is circumstantial."). 

16 Judgment, para.6717 (emphasis added). 

17 Judgment, para.6876 (emphasis added). 

18 See below Sub-ground l(B), para.43. See also e.g. Judgment, paras.5663, 6583. 

19 See e.g. ICC, Bemba Contempt AJ, para.868. See also ICTY, Delalic AJ, para.458; ICTY, Vasilievic AJ. 
para.120; SCSL, Taylor AJ, para.180. 

20 Judgment, para.271. 
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reasonable doubt,21 a standard it had already determined could not be met by 

circumstantial evidence. 

22. The Prosecution requests that the Appeals Chamber correct these errors, find that the 

standard of proof applies to direct and circumstantial evidence equally and that 

corroboration is not "more desirable" in a circumstantial case, and apply the correct law 

as it arises in the Prosecution's other grounds of appeal. In the alternative, the Appeals 

Chamber should clarify the legal standards and their proper application as matters of 

general importance to the development of the Tribunal's jurisprudence. 22 

B. Sub-ground 1 (B): The Chamber erred in law in applying the beyond reasonable doubt 

standard, including its application to circumstantial evidence in the form of the only 

reasonable inference standard, to facts to which the standard does not apply 

23. The Chamber erred in law in applying the beyond reasonable doubt standard to facts 

other than those which constitute the elements of the charged crimes and modes of 

liability, including when applying the standard to circumstantial evidence in the form 

of the only reasonable inference standard. 

24. This error played a critical role in the acquittals of Merhi and Oneissi. As demonstrated 

in Ground 8, the Chamber's misapplication of the beyond reasonable doubt standard, 

in combination with its other evidentiary errors, resulted in its failure to find that Merhi, 

Oneissi, and Purple 018 disseminated the false claim. 

1. The beyond reasonable doubt standard applies to the facts which constitute the 

elements of the charged crimes and modes ofliability 

25. The beyond reasonable doubt standard of proof applies to the facts which constitute the 

elements of the charged crimes and modes of liability, as well as to the ultimate question 

of guilt. 23 The Chamber erred by expanding the scope of application of this standard to: 

21 See below l(C)(2)(a). 

22 See e.g. Second Appeals Decision on Jurisdiction, para.12; ICTY, Krnojelac AJ, para.7. 

23 See below para.28. 
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the Accused, and to any other factual findings that are indispensable for entering a conviction." Judgment, 
para.205. 

25 Judgment, paras.214, 218-219. 

26 As addressed below, the Prosecution recognises that many judgements have uncritically relied on Halilovic, but 
the failure of later chambers to recognise its lack of support in generally accepted sources of international law 
those cannot elevate its flawed reasoning to persuasive authority. See below paras.27-30, 36-37. 

27 See below paras.28, 32, 34-35. 

28 See below paras.38-39. 

29 Rule 3(A); !CJ Statute, Art. 38(1). See also International Criminal Law and Procedure, p.8. 
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elements. It certainly does not appear to be the standard in Lebanon or other civil law 

jurisdictions. 

28. Under Article 16(3)(c) of the STL Statute, "[i]n order to convict the accused, the 

relevant Chamber must be convinced of the guilt of the accused beyond reasonable 

doubt."30 The STL and other international criminal tribunals adopted the beyond 

reasonable doubt standard from the common law rules for burden and standard of 

proof. 31 Under the common law approach, in order to establish guilt beyond reasonable 

doubt, the elements of the charged crimes and modes ofliability must be proven beyond 

reasonable doubt.32 This is correctly reflected in some early ICTY and ICTR cases.33 

In practice, this means that only the facts which constitute the elements must be proved 

beyond reasonable doubt. 34 

29. The Chamber adopted the expansive Halilovic formulation of the standard on the 

grounds that it allegedly "represent[ ed] the general principles of international criminal 

law procedural law". 35 However, the Chamber identified no support in customary 

international law or general principles of law arising from domestic law for this 

30 See also Rule 148(A). 

31 See International Criminal Law and Procedure, p.439; Principles of Evidence, p. l 05. See also ICTY, 
Hadiihasanovic TJ, paras.217-219; ICTY, Delalic TJ, paras.599-601. 

32 Canada, Morin, pp.351 ("This case illustrates once again the hazards in attempting to amplify the application 
of the principle that in a criminal case all elements of the charge must be proved by the prosecution beyond a 
reasonable doubt."), 360-361 ("The argument in favour of a two-stage application of the criminal standard has 
superficial appeal in theory but in my respectful opinion is wrong in principle and unworkable in practice. In 
principle it is wrong because the function of a standard of proof is not the weighing of individual items of evidence 
but the determination of ultimate issues"); Canada, Morrison, pp.32, 95; UK, She/drake, p.1329 citing 
Woolmington, p.481; Australia, Criminal Code Act, ss.3.2, 13.1(1); Australia, Jury Directions Act, ss.61, 62; USA, 
Winship, p.364. Jurisprudence identified from Kenya and South Africa appears to be consistent with the 
jurisprudence in other common law countries. See Kenya, Ibrahim, p.6-7 citing Winship, p.370 and Woolmington; 
South Africa, Tshiki, para.13. 

33 See e.g. ICTY, Stakic AJ, para.219; ICTY, Strugar TJ, para.5; ICTY, Hadiihasanovic TJ, para.218; ICTR, 
Kavishema TJ, para.84. 

34 See ICC, Lubanga AJ, para.22 ("It is clear that the standard ofproof"beyond reasonable doubt" is to be applied 
only to the facts constituting the elements of the crime and mode ofliability of the accused as charged.[ ... ] [C]lear 
distinction must be made between facts constituting the elements of the crime and mode ofliability falling under 
the subject matter of the case, and any other set of facts introduced by the different types of evidence. Only those 
facts falling under the subject matter of the case must be proven beyond reasonable doubt, as dictated by article 
66 (3) of the Statute."); ICC, Bemba Contempt AJ, para.868. See also Al-Jadeed Contempt AJ, paras.96, 104, 126 
("[I]n line with consistent international criminal jurisprudence, the criminal standard of "beyond reasonable 
doubt" must be applied to the facts forming the elements of an offence, but not to individual pieces of evidence in 
isolation from other relevant evidence on the record."), 167, 169. 

35 Judgment, para.218. 
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39 See ECCC, Nuon (Case 002/01) AJ, para.418. While other post-Halilovic cases have not adopted Halilovic's 
"all facts underlying" formulation like the ECCC, some do hold that the standard applies to facts indispensable to 
a conviction. See below paras.36-37, fn.56. However, under customary international law and general principles 
oflaw, the only facts indispensable to a conviction are those which constitute the elements. 

40 Judgment, para.218. 

41 Judgment, paras.214, 218 quoting ICTY, Halilovic AJ, para.129. 

42 STL Chambers are not bound by jurisprudence from other international courts and tribunals. Such jurisprudence 
may constitute persuasive authority, but only after careful appraisal to ensure the legal reasoning is sound. See 
Appeals Decision on Jurisdiction, para.41. See also ICTY, Kupre§kic TJ, paras.540, 542. Under !CJ Statute, 
Art.3 8(1 ), judicial decisions are only "subsidiary means" to identify norms of international law. 
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reasoning and hinges its analysis on mischaracterisations of underlying jurisprudence -

flaws that reverberate in this Trial Judgment as well. 43 

32. The Halilovic Appeals Chamber began by "endors[ing]" - without analysis - the 

Ntagerura Appeals Chamber's44 assertion that the beyond reasonable doubt standard 

applies to not just the "facts forming the elements" but also to "facts which are 

indispensable for entering a conviction". 45 The Ntagerura language at issue appeared 

in a long disquisition on the "fact-finding process" that included no citation to 

supporting authority nor explanation as to which facts could be indispensable to a 

conviction besides those forming the elements. 46 The Ntagerura Chamber identified no 

customary international law or general principles of law supporting its expansion. 

Indeed, that Chamber seems to have relied only on a strikingly mischaracterised 

Canadian case47 and a solitary ICTY case standing for the unremarkable position that 

the beyond reasonable doubt standard applies to facts forming the actus reus. 48 

33. The Halilovic Chamber then expanded the scope of application even further, declaring 

that it was not just the "facts forming the elements" that had to be proven beyond 

reasonable doubt, but rather "[a]ll facts underlying the elements of the crime or the 

form of responsibility alleged as well as all those, [sic] which are indispensable for 

43 See below, paras.31-37. 

44 The Halilovic appeals bench had four out of five of the same judges as the Ntagerura appeals bench. 

45 ICTY, Halilovic AJ, para.125 quoting ICTR, Ntagerura AJ, para.174 ("At this fact-finding stage, the standard 
of proof beyond a reasonable doubt is applied to establish the facts forming the elements of the crime or the form 
of responsibility alleged against the accused, as well as with respect to the facts which are indispensable for 
entering a conviction."). 

46 ICTR, Ntagerura AJ, para.174. 

47 The Ntagerura Chamber claimed R v. Morin supported applying the standard to individual facts, when in fact 
it held the exact opposite. Compare ICTR, Ntagerura AJ, para.169 ("this decision does not suppmi the contention 
that the individual facts of the case do not have to be proven beyond a reasonable doubt") with Canada, Morin, 
pp.351 ("This case illustrates once again the hazards in attempting to amplify the application of the principle that 
in a criminal case all elements of the charge must be proved by the prosecution beyond a reasonable doubt."), 
360 ("The argument in favour of a two-stage application of the criminal standard has superficial appeal in theory 
but in my respectful opinion is wrong in principle and unworkable in practice. In principle it is wrong because the 
function of a standard of proof is not the weighing of individual items of evidence but the determination of ultimate 
issues."), 361-362 ("[D]uring the process of deliberation the jury or other trier of fact must consider the evidence 
as a whole and determine whether guilt is established by the prosecution beyond a reasonable doubt. This of 
necessity requires that each element of the offence or issue be proved beyond a reasonable doubt"). 

48 ICTR, Ntagerura AJ, para.170 quoting ICTY, Kupreskic AJ, para.226. Both the identity of the attackers and 
the fact of their participation in the attack are facts constituting the actus reus of the crime. 
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entering a conviction".49 As in Ntagerura, the Halilovic Chamber identified no 

customary international law or general principles oflaw that would justify the scope of 

its new formulation. 

34. The Halilovic Chamber did offer some further defence of the "facts indispensable" 

category, suggesting that "the way in which the case was pleaded in the indictment and 

presented during trial" might require that "other" facts needed to be proved beyond 

reasonable doubt. 50 It cited no authority for this novel proposition that the Prosecution 

can plead legal requirements into existence. 51 

35. It then pointed to the Vasiljevic Appeal Judgment as an example of this proposition in 

practice, claiming that: 

[T]he Appeals Chamber addressed very clearly that a specific factual finding may or 
may not be necessary to reach a conclusion beyond reasonable doubt as to the element 
of a crime, depending on the specific circumstances of the case and on the way the case 
was pleaded. 52 

While this is an accurate description of Vasiljevic, it does not support the Halilovic 

Chamber's position. That Chamber seems to have ignored the critical distinction 

between factual findings that may be necessary to establish an element beyond 

reasonable doubt and factual findings that need to themselves be proved beyond 

reasonable doubt. 53 This confuses the sufficiency of the evidence to establish a fact 

49 ICTY, Halilovic AJ, paras.125, 129 (emphasis added). Even the grammatical syntax and punctuation of this 
articulation (adopted verbatim by the Trial Chamber here) is unclear. 

50 JCTY, Halilovic AJ, para.129 

51 The Halilovic Chamber made a further statement that is both difficult to parse and incorrect: "As the Prosecution 
itself acknowledges, a trier of fact is called upon to make findings beyond reasonable doubt based on all of the 
evidence on the trial record - direct or circumstantial - not only on facts which are essential to proving the 
elements of the crimes and the forms ofresponsibility." ICTY, Halilovic AJ, para.129. Here, the Chamber seems 
to have confused which findings need to be proved beyond reasonable doubt with the evidentiary basis on which 
those findings must be made. While it is correct that all findings, including those made beyond reasonable doubt, 
must be based on the totality of the evidence (the point the Prosecution "acknowledged"), this does not suppmi 
the chamber's argument that the way in which the indictment is pleaded can alter the legal standard for proving 
guilt. See also belowpara.147. 

52 ICTY, Halilovic AJ, para.130 citing ICTY, Vasilievic AJ, paras.124, 131. In Vasiljevic, the issue before the 
Appeals Chamber was whether the accused's intent to kill was proven beyond reasonable doubt. After it overturned 
a finding regarding the accused's knowledge and one other finding, it found the remaining facts insufficient to 
prove the accused's intent beyond reasonable doubt. But there is no indication that either the Trial Chamber or 
Appeals Chamber considered that the beyond reasonable doubt standard applied to the underlying findings used 
to establish the accused's intent. 

53 See also ICTY, Halilovic AJ, fn.350 (describing the disputed finding as one "necessary to reach a conclusion 
beyond reasonable doubt as to one element of the crime"). 
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beyond reasonable doubt with the question of which facts needs to be proved to that 

standard.54 A chamber's view that a certain underlying fact or piece of evidence is 

critical to proving an element beyond reasonable doubt does not transform that 

underlying fact or piece of evidence into something that must be proved beyond 

reasonable doubt. 

36. As the Chamber here indicated, 55 it is true that many post-Halilovic appeal judgements 

have uncritically relied on Halilovic and Ntagerura. 56 The Chamber relies on such 

judgements to conclude that Halilovic's expansive formulation of the standard of proof 

beyond a reasonable doubt represents an accepted general principle oflaw. However, a 

critical analysis of each judgement referred to by the Chamber demonstrates that those 

courts or tribunals simply cite to each other, tracing back to the Ntagerura 

formulation. 57 Not one post-Halilovic judgement referred to by the Chamber puts 

forward any legal basis for the standard adopted. Moreover, as noted, this formulation 

in Ntagerura appeared in an elaboration on the fact-finding process that included no 

citation to authority. It was not part of a legal analysis and did not assert it as a general 

principle of law. It does not reflect a legal principle derived from common law or civil 

law jurisdictions. 

37. This Appeals Chamber should not uncritically adopt the Halilovic or Ntagerura 

formulations. The failure of later chambers to recognise those judgments' errors cannot 

elevate their flawed reasoning to persuasive authority, much less to general principles 

of international criminal law. 58 

54 See also ICTY, Halilovic AJ, para.117 (which facts must be proven beyond reasonable doubt "will partly hinge 
on whether an allegation is supported by an individual piece of evidence or must be proven through the combined 
assessment of various pieces of evidence"). 

55 Judgment, para.218. 

56 Contra Judgment, para.218. As noted above, however, only one other appellate court has adopted Halilovic's 
extremely broad articulation. See ECCC, Nuon (Case 002101) AJ, para.418. 

57 See Judgment, paras.214-215, 218. The Ntagerura Appeal Judgement was rendered in July 2006. Blagojevic 
and Jakie (May 2007) simply cites to Ntagerura. Halilovic (October 2007) cites to Ntagerura and Blagojevic. 
Mrksic (May 2009) cites to Blagojevic. Dragomir Milosevic (November 2009) cites to the trial chamber judgement 
citing no caselaw or support. Taylor (September 2013) cited the previous cases listed in this footnote. Lubanga 
(December 2014) does not adopt the same standard. Ndugjolo cites to the trial chamber judgement, which cites 
no caselaw or support. 

58 Contra Judgment, para.216. 
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59 Judgment, para.217. 

60 See e.g. Judgment, paras.122, 205, 214, 218, 220, 222, 257, 271, 896, 5643. 

61 Judgment, para.218. 

62 See e.g. Judgment, paras.68, 399, 895, 5330, 5473, 5850, 6749. 

63 Judgment, para.219. 

64 Judgment, para.4901. See below paras.418-419. 
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network Purple Phones when delivering the false claim; 65 and even the reasons why 

Ayyash and Merhi may have communicated via their personal mobiles rather than their 

Green phones. 66 Moreover, after finding it had not been proved beyond reasonable 

doubt why Ayyash and Merhi used their personal phones to communicate, the Chamber 

never considered their personal connection again. In particular, the Chamber did not 

mention their personal connection when enumerating the relevant factors to be 

considered in determining whether the Accused's patterns of behaviour were "so 

exceptional as to be inexplicable on the basis of chance". 67 

42. Raising the spectre of the "trials within trials, ad infinitum" about which the Galic 

Appeals Chamber warned, 68 the Chamber further applied the beyond reasonable doubt 

standard to an odd assortment of other facts it evidently considered to be "facts 

underlying the elements" or "facts indispensable to a conviction". These included the 

exact date the Canter van was purchased, 69 the role of particular network mobile users 

in purchasing the van or preparing it for use in the attack, 70 whether the men who 

purchased the van knew it would be used for a terrorist attack on Mr Hariri,71 and 

whether on 4 February 2005 Purple 018 visited the vicinity of the tree where the 

videotape was later hidden. 72 In some instances, the Chamber applied the standard to 

things that were not facts at all, such as whether two pieces of evidence corroborated 

each other73 or the Chamber's own inability to reach a finding. 74 At times, the Chamber 

65 Judgment, paras.5815-5816. See below paras.418-419. 

66 Judgment, para.5536. See below paras.418-419. 

67 See Judgment, paras.5847-5848 (disregarding the contact between Ayyash and Merhi as a factor to be 
considered in determining whether the Accused's patterns of behaviour were "so exceptional as to be inexplicable 
on the basis of chance"). See below para.403. 

68 ICTY, Galic AJ, para.218. 

69 See Judgment, paras.6604, 6616. See below Sub-Ground 5(A)(l(d). 

70 Judgment, paras.4748, 4795. 

71 Judgment, para.6451. 

72 See Judgment, para.5688. 

73 See Judgment, para.4989. 

74 See Judgment, para.5483. 
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even applied the standard to facts to which it expressly75 or effectively76 acknowledged 

it should not apply. 

43. The Chamber also engaged in a series of erroneous double applications of the beyond 

reasonable doubt standard in critical areas of the case, including Purple 0 l 8's role in 

one of the 14 February calls and the participation ofMerhi, Oneissi, and Purple 018 in 

the false claim of responsibility. 77 The Chamber held that it "must be convinced beyond 

reasonable doubt that the Prosecutor's pleading is the only inference reasonably 

available on the evidence". 78 However, the "only reasonable inference" test is the 

application of the beyond reasonable doubt standard to circumstantial evidence.79 

Where a Chamber has found something to be the only reasonable inference, reasonable 

doubt has been eliminated. There is no requirement that the determination itself must 

then be assessed again under the beyond reasonable doubt standard. 

44. The Chamber's misapplications of the beyond reasonable doubt standard had real 

consequences, such as when the Chamber found a fact had not been proved beyond 

reasonable doubt and then appeared to simply exclude that fact - and the evidence 

supporting it - from consideration when determining whether the elements themselves 

had been proved beyond reasonable doubt. 80 In fact, in its ultimate findings on Oneissi 

and Sabra's individual criminal responsibility, the Chamber indicated that it had 

restricted its assessment of the elements to only those facts that had been proved beyond 

reasonable doubt. 81 But the impact of this error is even broader. Holding a fact to too 

high of a standard and then reaching a negative finding on that basis is bound to colour 

the Chamber's perception of such a fact - and the evidence supporting it - even when 

such evidence is significant. 

75 Judgment, para.5688. 

76 See e.g. Judgment, paras.4990, 5441. 

77 Judgment, paras.5663, 5858. See also e.g. Judgment, paras.4038, 5483, 6583. 

78 Judgment, para.5663. 

79 E.g. ICC, Bemba Contempt AJ, para.868. See also ICTY, Delalic AJ, para.458; ICTY, Vasiljevic AJ, para.120. 
See above paras.21, 43. 

80 See above para.41. 

81 Judgment, para.6861 ("Putting it another way, using the single most (proven) incriminating piece of evidence 
against the two Accused does not bolster the other facts that the Trial Chamber has established beyond 
reasonable doubt to the point that they could be found guilty of committing the offences charged." (emphasis 
added)). 
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45. The Prosecution requests that the Appeals Chamber correct the above errors and hold 

that the beyond reasonable doubt and only reasonable inference standards apply only 

to the ultimate question of guilt and the facts which constitute the elements. The 

Appeals Chamber should then correct the Chamber's misapplications of the standard, 

including those raised in Ground 8(B), and consider any evidence and facts that were 

wrongly set aside as a result of this error when assessing the remaining grounds and 

sub-grounds of the Prosecution's appeal. In the alternative, the Prosecution requests 

that the Appeals Chamber clarify the correct scope of application of these standards as 

a matter of general significance to the Tribunal's jurisprudence. 82 

C. Sub-ground l(C): The Chamber erred by analysing evidence in isolation, rather than 

considering the totality of evidence in combination 

46. The Chamber erred in law throughout the Judgment by analysing evidence in isolation 

rather than considering the totality of the evidence in combination. As demonstrated in 

Grounds 5 and 8, this error was central to the acquittals of Merhi and Oneissi. 

47. A trier of fact is "required to carry out a holistic evaluation and weighing of all the 

evidence taken together" when making a finding. 83 It cannot consider evidence in a 

"piecemeal" or compartmentalised fashion but rather must consider the totality of the 

evidence. 84 As the Chamber itself acknowledged, this is because the value of individual 

pieces of evidence may only be apparent in the context of all other evidence. 85 

48. The Chamber repeatedly failed in this regard. Despite recitations that it "also" 

considered the evidence in its totality, 86 the Judgment itself rebuts any presumption the 

Chamber considered the totality of the evidence before it when reaching findings. 

Instead, the Chamber (1) compartmentalised its analysis of the import of calls between 

82 Second Appeals Decision on Jurisdiction, para.12; Al-Jadeed Contempt AJ, para.13; ICTY, Krnojelac AJ, 
para.7. 

83 Al-Jadeed Contempt AJ, para.56; ICTY, Popovic AJ, paras.1103, 1150; ICC, Lubanga AJ, para.22. 

84 See Judgment, paras.232, 273; ICTY, Stakic AJ, para.55; ICTY, Karadiic Rule 98bis AJ, para.56; ICTY, 
Tolimir AJ, para.247. 

85 See e.g. Judgment, para.230 citing inter alia Al-Jadeed Contempt AJ, para.56; ICC, Lubanga AJ, para.22. 

86 See e.g. Judgment, para.6450. 
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the Accused and network mobile users, and (2) analysed evidence of the Purple Phones' 

role in disseminating the false claim in isolation, assessing whether individual pieces 

of evidence could prove facts beyond reasonable doubt and failing to ever consider the 

totality of the evidence in combination. 

1. The Chamber compartmentalised its assessment of calls between the Accused and 

other network mobile users 

49. The Chamber compartmentalised its assessment of the import of calls between the 

Accused and other network mobile users by artificially restricting the relevant context 

in which they could be considered. 

50. The Chamber acknowledged it was required to consider the totality of the evidence 

when assessing the calls. 87 It acknowledged that the value of individual pieces of 

evidence may only be apparent in the context of all other evidence. 88 When assessing 

the import of different calls, the Chamber emphasised the importance of "context" in 

determining their probative value, explaining in one instance that without such context 

they would be no more than "meaningless metadata". 89 

51. Nevertheless, when it came to assessing the inferences that could be drawn from calls 

between the Accused and other network mobile users, the Chamber repeatedly drew an 

abrupt and unexplained line in the sand: the only relevant context it would consider 

were events of interest happening that specific day. 90 Ifthere were no such events, the 

call was simply deemed to be lacking in context and therefore irrelevant. 91 

52. The Prosecution obviously agrees that context is critical to interpreting these calls. This 

is, in fact, one of the Prosecution's overarching points. However, it must be all context 

- the totality of the evidence - not small slivers of it. Artificially restricting the context 

87 Judgment, paras.6592, 6595. See also Judgment, paras.230-237, 253, 273-274 (and authorities cited). 

88 See e.g. Judgment, para.230 citing inter alia Al-Jadeed Contempt AJ, para.56, ICC, Lubanga AJ, para.22. 

89 Judgment, para.6513. 

90 See e.g. Judgment, paras.5473, 5857, 6507-6520, 6533-6539, 6540-6543, 6577-6582, 6603-6608, 6610-6616. 
See below Sub-ground 5(B) and 8(A)(3), para.401. 

91 See e.g. Judgment, paras.5473, 5857, 6519, 6520, 6618-6620. 
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for a piece of evidence to only events happening the same day is illogical and certainly 

not supported by any jurisprudence. 

53. As addressed in Ground 5, this error particularly affected the Chamber's findings on 

the Green Network's monitoring and coordination role. 92 The hierarchical call flows 

between the Green Network and the Red and Blue Networks are key evidence of the 

Green Network issuing instructions downwards and receiving reports upwards from the 

other Networks. 93 In interpreting their import, the Chamber erroneously analysed these 

call flows in isolation from each other and limited the relevant context for the calls to 

events occurring that day.94 

54. This error was also critical m the Chamber's analysis of Merhi's role in the 

dissemination of the false claim. The hierarchical call flows cascading downwards from 

Badreddine' s Green phone to Merhi' s attributed Green 071 to the Purple Phones are 

evidence ofMerhi's coordinating role. 95 Yet the Chamber again analysed the call flows 

in isolation from each other and would only consider the "context" of events occurring 

the same day. 

55. Similarly, in relation to the Purple Phone calls on 14 February 2005 during the 

dissemination of the false claim of responsibility, the Chamber limited the relevant 

context in which it would assess each of the calls to the other Purple Phone calls made 

that day,96 rather than the totality of the evidence in the case. 

56. Of note, in a distinct "context" isolation error, the Chamber found there was no relevant 

context for pre-assassination calls between Merhi and Ayyash. 97 This ignored its own 

conclusion that the purpose of disseminating the false claim was to shield Ayyash from 

responsibility for the assassination. 98 

92 See below Sub-ground 5(F). 

93 See below Ground 5. 

94 See below Sub-ground 5(B). 

95 Judgment, paras.5470-5474, 5857, 6507-6520. See below Grounds 5 and 8. 

96 See Judgment, paras.5658-5659, 5663, 5680. See below Sub-ground 8(A)(3), para.401. 

97 See Judgment, para.5537. 

98 Judgment, para.12. 
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individual pieces of evidence could prove facts beyond reasonable doubt and only then 

- sometimes - assessing whether some - but not all 1°0 - of the evidence in combination 

could meet the standard. 

99 See e.g. Judgment, para.274, 6450. 

100 As addressed below, the Chamber failed to ever look at all of the evidence in combination. See below Sub
ground l(C)(2)(b). 
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62. While this error appears throughout the Judgment, 101 the most critical examples occur 

in relation to the activities of the Purple Phones. 102 For example, the Chamber applied 

the beyond reasonable doubt and only reasonable inference standards to whether: 

• evidence showing Purple 018' s presence near certain payphones could, on its own, 

show that Purple 018 made phone calls disseminating the false claim; 103 

• evidence showing Oneissi' s presence near the tree where the false claim video was 

collected could, on its own, show that he was watching the tree; 104 and 

• the simultaneous discarding of the Purple Phones after the false claim was 

delivered could, on its own, establish (1) why non-covert phones were used, and 

(2) the Purple Phone users' overall participation in the dissemination of the false 

claim. 105 

63. As the Chamber itself acknowledged earlier in the Judgment, individual pieces of 

evidence do not need to be capable of proving a given fact beyond reasonable doubt. 106 

As such, it was not just unnecessary for the Chamber to engage in such an inquiry, it 

was an error of law for it to place any weight on a resulting negative finding. This is 

certainly true where, after finding evidence insufficient on its own to prove a fact 

beyond reasonable doubt, the Chamber failed to consider it with the totality of the 

evidence when determining whether the Accused's guilt had been proven beyond 

reasonable doubt. 107 But it is also true more broadly. Individual pieces of evidence are 

rarely able to prove a fact beyond reasonable doubt. As a result, undertaking such an 

exercise will inevitably lead to a cascade of negative - if ultimately irrelevant -

101 See e.g. Judgment, paras.4037 (assessing whether three texts could, on their own, serve as a sufficient basis for 
attributing a mobile phone), 5536 (assessing whether calls between Ayyash and Merhi could, on their own, prove 
why they used their personal phones instead of their Green Network phones). 

102 See also e.g. Judgment, paras.5307, 5466. See below Sub-ground 8(A)(3), paras.404-406. 

103 Judgment, paras.5661-5664. 

104 Judgment, paras.5678-5680. 

105 Judgment, paras.5815-5816, 5818. 

106 Judgment, para.258 (citing ICTY, Limaj AJ, para.24). See also ICC, Lubanga AJ, para.22. 

107 See e.g. Judgment, paras.5536, 5847-5848 (disregarding the calls between Ayyash and Merhi as a factor to be 
considered when determining whether the Accused's patterns of behaviour were "so exceptional as to be 
inexplicable on the basis of chance"). See below Sub-ground 8(A)(3), para.403. 
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109 See below Sub-ground 8(A)(3). 

110 Judgment, para.5847. 

111 See e.g. Judgment, paras.5276-5277, 5312, 5844. 

112 Judgment, para.5808. 

113 Judgment, para.6861. 
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67. However, when it came time to assess the import of this established fact, the error in 

the Chamber's approach was evident: 

• First, the Chamber looked at the discarding of the phones in isolation and found 

that it was not the "only inference reasonably available from the evidence" that "the 

discarding of the mobiles soon after the attack means involvement in the attack". 

• The Chamber then stated that "even if' the only reasonable inference to be drawn 

from the discarding of the phones was that they were involved in the attack, their 

involvement in the attack would only have context when considered with "all the 

other cell site evidence". 

• Instead of considering "all the other cell site evidence", the Chamber then limited 

its assessment to calls made on 14 February 2005. 

• Finally, despite its promise to consider the discarding of the phones in context with 

all cell site evidence, the Chamber never put the pieces back together. Instead, it 

confusingly assessed whether the discarding of the phones could somehow prove 

"the opposite" of its prior finding that the 14 February cell site evidence alone was 

insufficient to establish their involvement in the false claim beyond reasonable 

doubt. 114 

68. Moreover, the Chamber repeatedly omitted this simultaneous deactivation from its lists 

of relevant evidence when assessing the import of other evidence, 115 signalling that the 

most incriminating evidence was not part of the "totality of the evidence" considered 

when reaching other findings. While the Chamber did purport to combine this fact with 

certain unspecified "other relevant facts" when assessing the Accused's ultimate guilt, 

it appears that even then, it only considered other facts it had found proven beyond 

reasonable doubt. 116 

114 Judgment, para.5818. 

115 Judgment, paras.5257, 5464, 5484, 5643-5692, 5852. See also Judgment, para.5689. 

116 Judgment, para.6861. 
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69. The Prosecution requests the Appeals Chamber to find the Chamber erred in law by 

applying the beyond reasonable doubt standard to individual pieces of circumstantial 

evidence and by failing to consider the totality of the evidence; to correct the Chamber's 

errors; and to consider any evidence and facts wrongly set aside as a result of this error 

when assessing the roles of the Green Network and the Purple Phone users in the 

conspiracy under Grounds 5 and 8. In the alternative, the Prosecution requests that the 

Appeals Chamber clarify the correct law as a matter of general significance to the 

Tribunal's jurisprudence. 117 

D. Sub-ground l(D): The Chamber erred in failing to assess whether alternative 

inferences arising from circumstantial evidence were reasonable in light of the totality of the 

evidence, including failing to adequately identify the alternative inferences it relied upon 

70. The Chamber failed to assess whether alternative inferences were reasonable in light of 

the totality of the evidence before relying on them to reject an inference drawn by the 

Prosecution on the grounds that it was not the "only reasonable inference". This 

constituted an error in the application of the law as well as a failure to issue a reasoned 

opm10n. 

71. Below, the Prosecution addresses two interrelated manifestations of this error: (1) the 

failure to identify and/or assess the reasonableness of alternative inferences, and (2) the 

failure to consider the totality of the evidence when assessing the reasonableness of 

alternative inferences. 

72. These alternative inference errors both intersect with and result from the evidentiary 

errors addressed in the preceding sub-grounds: 

• As addressed in Sub-Ground l(A), the Chamber's scepticism of circumstantial 

evidence led to it devaluing such evidence when drawing inferences. 

117 Second Appeals Decision on Jurisdiction, para.12; Al-Jadeed Contempt AJ, para.13; ICTY, Krnojelac AJ, 
para.7. 
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• As addressed in Sub-Ground l(B), the Chamber often applied the only reasonable 

inference test indiscriminately. As a result, some of the flawed alternative inference 

analyses challenged below relate to facts for which the Chamber should never have 

applied the only reasonable inference test in the first place. 118 

• Finally, the isolation errors addressed in Sub-Ground l(C) are a major driver of 

alternative inference errors. As explained in 1 (C), the Chamber at times erred by 

analysing whether an individual piece of circumstantial evidence could, on its own, 

prove that something was the only reasonable inference. As part of this analysis, 

the Chamber also sometimes assessed whether alternative inferences were 

reasonably available based on that single piece of evidence, rather than from the 

totality of the evidence. 

73. While the Prosecution has not delved into the intersecting evidentiary errors present in 

each of the errors identified below, this underlying complexity is important to 

recognise, as it acutely illustrates the consequences of the Chamber's inconsistent and 

erroneous approach to assessing evidence. 

1. The Chamber failed to identify and assess the reasonableness of alternative inferences 

74. The Chamber failed to sufficiently identify and assess the reasonableness of alternative 

inferences. 

75. As the Chamber acknowledged, 119 where the Prosecution has drawn a reasonable 

inference from circumstantial evidence, any competing alternative inference must be 

"reasonable" before it can serve as the basis for rejecting the Prosecution's inference. 120 

This means the alternative inference must be available on the evidence admitted in the 

case and reasonable in light of the totality of that evidence. 121 Alternative inferences 

118 By challenging the Chamber's assessment of alternative inferences, the Prosecution does not waive its 
arguments under Sub-Ground l (B) that many of the facts at issue should never have been subject to the beyond 
reasonable doubt standard of proof in the first place. 

119 Judgment, paras.257, 260. 

120 See ICC, Bemba Contempt AJ, para.868; ICTY, Delalic AJ, para.458; SCSL, Taylor AJ, para.180. 

121 See Al-Jadeed Contempt AJ, para.169; ICC, Bemba Contempt AJ, para.868; ICTY, Delalic AJ, para.458; 
ICTR, Bagosora AJ, paras.557, 562; SCSL, Taylor AJ, para.180. 
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'LL :See lL l Y, tJorctevzc AJ, paras. /l.'l'i- Jl.':J; lL l Y, Strugar AJ, para. lUlJ. :See also Canada, V zllaroman, paras.JI, 
42, 50, 55, 56, 70 ("the Court of Appeal crossed the line from considering the effects of gaps in the Crown evidence 
to raising purely speculative possibilities. [ ... ] These particular factual scenarios are purely speculative and 
postulating them goes beyond the bounds of properly considering the impact of the gaps in the Crown evidence"). 

123 See Canada, Villaroman, paras.37, 42, 50, 55, 56, 70. 

124 See e.g. !CTR, Bizimungu AJ, para.18; ICTY, Stanisic and Zupljanin AJ, para.139. 

125 Judgment, para.4743. 

126 Judgment, para.6622. The Chamber also suggested Badreddine may simply have been a conduit for passing 
information but did not assess the reasonableness of that alternative inference. See below para.SO. 

127 Judgment, para.5467. 
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128 Judgment, para.5664 (paras.5643, 5658-5659, 5663 demonstrate that the beyond reasonable doubt standard 
was applied to these calls). 

129 Judgment, para.5666. 

130 See ICTY, Prlic AJ, Vol.3, para.3099; ICTY, Stanisic and Zupljanin AJ, para.137. 

131 Judgment, para.6622. 

132 See also Judgment, paras.3634-3635 (finding two alternative explanations to the simultaneous change in Green 
071 's geographical and contact profile following 20 September, neither of which would explain both changes). 
See also below Ground 4(C)(3). 
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81. Similarly, in relation to the Purple Phones, the Chamber concluded that it was 

reasonable to infer that they were not involved in the alleged criminal activity or had 

not previously been aware of its scope. 133 Again, it offered little by way of reasoning 

as to how such conclusions fit with the totality of the evidence. 

82. In several instances, the Chamber implausibly claimed various alternatives were 

"equally" possible or consistent with the evidence, with no analysis or explanation as 

to why this was so or how it arrived at the conclusion. 134 In other cases, the Chamber 

credited the reasonableness of alternative inferences that were plain conjecture, such as 

the potential size of the conspiracy and the reasons therefor, 135 or the details of how the 

man who appeared in the false claim video came to do so. 136 

83. Most critically, as discussed in Ground 8, the Chamber never identified any alternative 

inference to Merhi and Oneissi's involvement in the false claim ofresponsibility, much 

less one that could reasonably explain the evidence as a whole. 137 

2. The Chamber failed to consider the totality of the evidence when assessing the 

reasonableness of alternative inferences 

84. When assessing the reasonableness of alternative inferences, the Chamber failed to 

consider the totality of the evidence. This error was a direct consequence of the isolation 

error the Prosecution challenges in Sub-Ground 1 (C)(2), whereby the Chamber applied 

the only reasonable inference test to individual pieces of evidence, rather than the 

totality of the evidence. 

85. In short, when asking whether an individual piece of evidence could establish a fact as 

the only reasonable inference, the Chamber frequently asked in tandem whether 

alternative inferences were available from that individual piece of evidence. But just as 

individual pieces of evidence are rarely able to prove a fact beyond reasonable doubt, 138 

so too are they rarely capable on their own of excluding all potential alternative 

133 Ground 8(C) discussing Judgment, paras.5815-5816, 6876, 6877. 

134 See Judgment, paras.5467, 5663-5664, 5666, 6858-6859, 6876, 6877. 

135 Judgment, para.6873. See also Judgment, paras.6456-6483. 

136 Judgment, paras.5757, 5771-5772. 

137 See below Sub-ground Ground 8(C)(3). 

138 See above Sub-ground l(C)(2)(a). 
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inferences. As a result, neither question produces an answer of much, if any, value, as 

neither question requires an assessment that accounts for the totality of the evidence. 

86. The Judgment itself roundly demonstrates the problems with the Chamber's approach. 

The Chamber repeatedly credited alternative inferences that would have been discarded 

as "unreasonable" had the totality of the evidence been considered. 

87. For example, as discussed above, when assessing Purple 018's involvement in 

disseminating the false claim, the Chamber assessed each payphone call separately. It 

then concluded that while the evidence of their proximity to the payphone near the times 

of the calls was "consistent" with their involvement in disseminating the false claim, it 

was also consistent with them "not doing it" or "doing something else". 139 But the 

Chamber failed to assess whether these purported alternative inferences were still 

reasonable when viewed in light of the evidence as a whole. 

88. Similarly, the Chamber found that it could not conclude that the only reasonable 

inference from the deactivation of the Purple Phones was the involvement of Merhi, 

Oneissi, and Purple 018 in the false claim. 140 It did so on the speculative possibility 

that, alternatively, they were "not involved" or "not previously aware of the scope and 

significance of their call activity. 141 This shows the problematic nature of the 

Chamber's approach. 

89. First, it assessed this evidence to determine what it proved without considering it in 

conjunction with the totality of the evidence of criminal activity. 142 Second, it applied 

the only reasonable inference standard to this single piece of evidence to assess their 

alleged criminal activity on 14 February 2005, a determination of the ultimate issue 

which requires consideration of all the evidence. 143 Lastly, according to the Chamber, 

it could not infer anything from the deactivation of the Purple Phones because of the 

139 Judgment, paras.5663-5664. See also Judgment, paras.5658-5659. See also Judgment, para.5666. 

140 Judgment, paras.5815-5816. 

141 Judgment, paras.5815-5816. 

142 Judgment, paras.5815-5816. The Chamber equally compartmentalised its assessment of the deactivation of the 
Purple Phones in its overall conclusion on Merhi, Oneissi, and Purple 018's criminal responsibility. Judgment, 
paras.6858-6859, 6861. See below Sub-ground 8(A)(3). 

143 Judgment, paras.5815-5816. 
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fact that one reasonable inference was that Merhi, Oneissi, and Purple 018 were "not 

involved". 144 

90. The simultaneous deactivation of anonymously subscribed phones, held by the users 

for years, shortly after the assassination, does not reasonably support an alternative 

inference on the evidence that "they were not involved". Trial chambers are required to 

assess inferences in light of the totality of the evidence. As this Chamber acknowledged, 

the value of individual pieces of evidence may only be apparent in the context of all 

other evidence. 145 

3. Remedy 

91. The Prosecution requests the Appeals Chamber to find the Chamber erred in law by 

failing to assess the reasonableness of alternative inferences on which it relied; to 

correct the Chamber's errors; and to consider any inferences wrongly rejected as a result 

of these errors when assessing Grounds 5 and 8 of this appeal. In the alternative, the 

Prosecution requests that the Appeals Chamber clarify the correct law as a matter of 

general significance to the Tribunal's jurisprudence. 146 

E. Sub-ground l(E): The Chamber erred in law by holding that Rule 158 evidence on 

contested matters could be given no weight unless corroborated by tested evidence 

92. The Chamber erred in law by holding that Rule 158 evidence on contested matters could 

be given no weight unless corroborated by tested evidence. This is wrong as a matter 

of law and contrary to the purpose of the rule and the interests of justice. 

93. Rule 158 allows statements from unavailable witnesses to be admitted into evidence if 

the Chamber is satisfied that (1) the person is unavailable, (2) the statement is reliable, 

and (3) the statement's probative value is not substantially outweighed by the need to 

ensure a fair trial, taking into account whether the statement goes to the acts and conduct 

of the accused. 147 Rule 158 evidence does not require corroboration as a general matter 

144 Judgment, paras.5815-5816. 

145 See e.g. Judgment, para.230 citing inter alia Al-Jadeed Contempt AJ, para.56; ICC, Lubanga AJ, para.22. 

146 Second Appeals Decision on Jurisdiction, para.12; Al-Jadeed Contempt AJ, para.13; ICTY. Krnojelac AJ, 
para.7. 

147 Rule 158. See also Rule 149(D); Decision Admitting Al-Hassan Evidence, paras.78, 84. 
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148 Compare Judgment, para.276 (citing IRMCT, Karadzic AJ, para.449 with ICTY, Delalic AJ, para.506); ICTY, 
Popovic AJ, para.1009, 1478; ICC, Bemba Contempt AJ, para.1084. 

149 ICC, Bemba Contempt AJ, para.1084. See also ICTR, Ndahimana AJ, para.45. 

150 See ICTY, Popovic AJ, paras.96, 1226. Note that even were the Chamber correct that the Rule 158 evidence 
at issue needed to be corroborated, two pieces of evidence which are insufficiently reliable on their own may 
sufficiently corroborate each other. See e.g. ICTR, Ndahimana AJ, paras.45, 71. 

151 See e.g. Judgment, paras.287, 352, 4819, 5436. See also Judgment, paras.3868, 3982, 5528, 5730, 5760, 6516, 
6526. 

152 Judgment, para.287. 
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examined assertions of two (or more) contested witnesses to corroborate each other on 
that contested fact. 153 

96. A chamber has an obligation to meaningfully assess the evidence before it, including 

its credibility, reliability, probative value, and ultimately its weight, all in light of the 

totality of the evidence. 154 

97. For Rule 158 evidence, the Chamber replaced this assessment with a categorical rule 

whereby any defence challenge deprived the evidence of all weight unless it was 

corroborated. As such, evidence was effectively excluded from consideration without 

regard to its actual reliability or to the merits of the defence challenge. 155 This error 

would appear to be related to the Chamber's erroneous view that corroboration is 

generally "more desirable" in circumstantial cases than in cases based on more direct 

evidence. 156 

98. As a result, evidence the Chamber had previously found to be internally consistent, 

prima facie reliable, corroborative, and corroborated157 was suddenly deemed so 

unreliable as to be entitled to no weight at all. While these prior findings related to the 

admissibility of the evidence, rather than the weight to be given it, the Chamber offered 

no explanation for this striking change in its views on the evidence. 

99. There was no basis in law for the Chamber's approach. The Chamber did not limit its 

corroboration requirement to Rule 158 evidence that might serve as a sole or decisive 

basis for a conviction. 158 It was likewise clear that the various Rule 158 evidence at 

issue did not go "directly to proof of acts or conduct of the accused" .159 A case in point 

153 Judgment, para.352. 

154 See e.g. Judgment, para.230. 

155 Contra Judgment, para.285. 

156 Judgment, para.285. See above Sub-ground l(A). 

157 Decision Admitting PRH056's Rule 158 Statements, para.46; Decision Denying Oneissi Defence Certification 
to Appeal Decision Admitting PRH056's Rule 158 Statements, para.21; Decision Admitting PRH103's Rule 158 
Statements, paras.39, 46; Decision Admitting PRH402's and PRH636's Rule 158 Statements, para.23. See also 
Decision Denying Sabra Defence Application for Certification to Appeal Decision Admitting Statements of 
Witness PRH056 under Rule 158, para.23; Decision Admitting PRHl 03 's Rule 158 Statements, para.4 7; Decision 
Denying Merhi Defence Certification to Appeal Decision Admitting Witness PHR103's Rule 158 Statements, 
para.7. See also T443(2018-09-20), pp.16, 18, 122. 

158 See above Sub-ground 1 (E)(l ), para.93. 

159 See e.g. Decision Admitting PRH056's Rule 158 Statements, para.50. See also Decision Denying Oneissi 
Defence Certification to Appeal Decision Admitting PRH056's Rule 158 Statements, para.20; Decision Admitting 
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160 See below Sub-ground 5(D). Judgment, para.127. See also Judgment, paras.2225, 2243. 

161 See below Sub-ground 1 (E)(b ). 

162 See e.g. Judgment, paras.287, 352, 4819. 

163 See ICTY, Popovic AJ, paras.96, 1226. 

164 See e.g. Judgment, para.352. 

165 See e.g. Judgment, paras.287, 4819. 

166 Contra Judgment, para.285. 

167 See e.g. Judgment, para.352. 
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perfectly corroborating Rule 158 statements not afforded any weight, even on a minor 

point, if the Defence had raised any challenge whatsoever. 

2. The Chamber's treatment of Rule 158 evidence was contrary to both the purpose of 

the rule and the interests of justice 

103. The Chamber's treatment of Rule 158 evidence was contrary to the purpose of the rule 

and the interests of justice. 

104. The purpose of Rule 158 is to allow the use of evidence from unavailable witnesses, so 

long as the fairness of the proceedings is protected. 168 Here, the Chamber undermined 

the utility of this Rule by categorically requiring corroboration for contested Rule 158 

evidence, regardless of the reliability of the evidence. In practice, this approach would 

largely restrict Rule 158 to uncontested and cumulative evidence, contrary to the intent 

of the drafters. 

105. The Chamber's approach is also contrary to the interests of justice. It would encourage 

parties to contest every piece of Rule 158 evidence - regardless of its credibility, 

reliability or probative value - in an attempt to trigger an automatic rejection of that 

evidence in the event a chamber found there to be insufficient corroborating evidence. 

Moreover, Rule 158 as formulated ensures a party is not prejudiced where a witness is 

interfered with and refuses or is unable to testify. These protections would be weakened 

were the Chamber's approach accepted. This risk may be especially high in the context 

of a case involving organised criminal enterprises or terrorist organisations. 

3. Remedy 

106. The Appeals Chamber should correct the Chamber's legal errors and resulting 

exclusion of Rule 158 evidence, including in particular the Rule 158 evidence of 

Wissam Al-Hassan in relation to the Green Network. 169 In the alternative, the 

Prosecution requests the Appeals Chamber to set out the correct legal standards in 

168 Decision Admitting Al-Hassan Evidence, paras.52, 78; Decision Admitting PRH024 Statements, paras.41-42. 

169 See below Sub-ground 5(D). 
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assessing Rule 158 evidence as a matter of general significance to the Tribunal's 

jurisprudence. 170 

II. GROUND 2: THE CHAMBER ERRED IN LAW BY ADDING LEGAL 

REQUIREMENTS TO THE CRIME OF CONSPIRACY TO COMMIT A 

TERRORIST ACT 

Overview 

107. Conspiracy under LCC Article 270 requires agreement on specific means to commit 

the crime. The Appeals Chamber ruled that, to satisfy this specific means element, 

conspirators to commit a terrorist act must agree to use means liable to create a public 

danger. The Chamber found this explanation unclear and incorrectly decided that, for 

the charge of conspiracy to commit a terrorist act, the "specific means" element is not 

met unless the conspirators agree on "something additional" to using means liable to 

create a public danger. As a result, the Chamber erroneously ruled it must be satisfied 

the Accused agreed not only to detonate an explosive device in a public place, but also: 

• to kill Mr Hariri (Sub-Ground 2(A)); 

• by means of a large explosive device (Sub-Ground 2(B)); and 

• that people would be killed and injured (Sub-Ground 2(C)). 

A. The Chamber erred in law in interpreting the "specific means" element of conspiracy 

to commit a terrorist act under LCC Article 270 as requiring agreement on details beyond 

use of means liable to create a public danger 

108. The Chamber misinterpreted the "specific means" element of LCC Article 270 as 

requiring agreement on details beyond use of means liable to create a public danger for 

a conspiracy to commit a terrorist act. The Chamber erroneously concluded the Accused 

must agree not only to detonate an explosive device in a public place, but also to kill 

Mr Hariri, that the explosive device would be large, and that the result of their act would 

170 Second Appeals Decision on Jurisdiction, para.12; Al-Jadeed Contempt AJ, para.13; ICTY, Krnojelac AJ, 
para.7. 
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be that people would be killed and injured. 171 In reaching this conclusion, the Chamber 

rejected the Appeals Chamber's interpretation of the specific means element of LCC 

Article 270 for conspiracies to commit a terrorist act. 

109. The Appeals Chamber has identified the elements of LCC Article 270 conspiracy, 

particularly as they relate to a conspiracy to commit a terrorist act. 172 It expressly 

considered the interaction of the "specific means" requirement under LCC Article 270 

and the LCC Article 314 requirement of using means liable to create a public danger. 

It ruled, "[i]f the conspirators agree that they will use a means described as terrorist, it 

is sufficient to say that they agree on the means to execute the agreement." 173 This 

meant "the conspiracy to commit a terrorist act must include agreement on means 

meeting the requirements of Article 314, in other words, means liable to create a public 

danger."174 "However, a precise determination of the means is not required." 175 

110. Despite the Appeals Chamber's detailed examination, the Chamber considered that the 

Applicable Law Decision "stopped short of an in-depth examination" of the Lebanese 

law of conspiracy. 176 It declared that the Appeals Chamber's interpretation of LCC 

Article 270 "specific means" was not "entirely clear", 177 and offered its own 

purportedly "better interpretation". 178 The Chamber ruled "specific means" refers to 

"how the felony is to be committed", presumably as opposed to "physical means" or 

"means liable to create a public danger". 179 It considered that the words "specific 

means" "would be meaningless if they did not relate to something additional to the 

definition of the felony itself'. 180 It also found that "the conspirators must agree to 

171 Judgment, para.6363. See Judgment, paras.6236-6242, 6246, 6257, 6268-6269. 

172 Applicable Law Decision, para.194, 202, p.150 (disposition 7). 

173 Applicable Law Decision, para.199 (internal citations omitted). 

174 Applicable Law Decision, para.199 (internal citations omitted). 

175 Applicable Law Decision, para.199 (internal citations omitted). 

176 Judgment, paras.5868, 6260. The Appeals Chamber set out the elements for a conspiracy to commit a tenorist 
act. It should not and cannot be expected to expressly exclude anything that it does not consider to be an element. 

177 Judgment, paras.6238, 6247. 

178 Judgment, para.6258. See also Judgment, paras.6236-6269. 

179 Judgment, para.6258 (emphasise omitted). See also Judgment, para.6247. 

180 Judgment, para.6258. 
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commit their intended crime in a particular manner as opposed to just in some or any 

way".181 

111. The Appeals Chamber's interpretation of Article 270 specific means is neither unclear 

nor incomplete. It held that an agreement to use means liable to create a public danger 

satisfies the "specific means" requirement of Article 270 in relation to a conspiracy to 

commit a terrorist act. The Appeals Chamber did not leave open whether agreement on 

additional details on the means is also required. 182 The Appeals Chamber expressly 

rejected requiring any more precise determination of the means. 183 

112. The authorities relied on by the Chamber do not show that "specific means" excludes 

or requires more than agreement on "physical means". 184 Nor do they show that 

"specific means" requires more than agreement on "means liable to cause a public 

danger" for a conspiracy to commit a terrorist act. Of the Lebanese decisions relied on 

by the Chamber, 185 only the Balamand Monastery judgement186 analyses the legal 

elements of conspiracy. The Judicial Council's interpretation is consistent with the 

Appeals Chamber's, and offers no support for requiring agreement on details beyond 

means liable to create a public danger for conspiracies to commit a terrorist act. 

113. In the Balamand Monastery judgement, the Judicial Council interprets "specific means" 

as follows: "the conspirators must decide on the means intended for use to carry out the 

offence for which they have agreed on."187 An agreement on "means intended for use" 

is consistent with an agreement on "physical means". Indeed, agreement on means that 

can be used is more consistent with an agreement on physical means than an agreement 

on how the felony will be committed. 188 

181 Judgment, para.6258. 

182 Contra Judgment, paras.6238, 6247. 

183 Applicable Law Decision, para.199. See Applicable Law Decision, paras.194, 202, p.150 (disposition 7). 

184 Contra Judgment, paras.6247, 6258. 

185 See Judgment, paras.6247-6251. See also Judgment, paras.6206-6216. 

186 See e.g. Judgment, paras.6247-6248 (citing Lebanon, Balamand Monastery Judgment). 

187 Judgment, para.6247 (quoting Lebanon, Balamand Monastery Judgment). 

188 Contra Judgment, paras.6247-6248. 
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114. However, the Prosecution does not dispute that "specific means" may also be satisfied 

by showing how the felony is to be committed. An agreement to use means liable to 

cause a public danger, such as detonating explosives in a public place, tells us both the 

physical means to be used and also how the terrorist act is to be committed. Agreeing 

to detonate an explosive device in a public place is also sufficiently specific; it is not 

just committing a crime "in some or any way". 189 

115. The Appeals Chamber's interpretation of the "specific means" requirement of LCC 

Article 270 as it relates to conspiracies to commit a terrorist act does not render it 

"meaningless". 190 Its interpretation is consistent with the ordinary meaning of "specific 

means". In the context of Article 270, "specific means" means a method to achieve the 

aim of the conspiracy, 191 or as the Chamber noted, "how the felony is to be 

committed". 192 It does not mean "something additional to the definition of the 

felony". 193 

116. Article 270 concerns all felonies against State security under the LCC, not all of which 

involve use of particular means. There is no reason the meaning of "specific means" 

should change or require something more for conspiracies to commit a terrorist act than 

for other conspiracies against state security simply because Article 314 terrorist acts 

also refers to means. 

117. The remaining Lebanese judgements relied on by the Chamber do not support its 

conclusions. 194 In addition to the Balamand Monastery judgement, the Chamber refers 

to three cases in its discussion of the "specific means" element. None of the cases 

supports the Chamber's conclusions: 195 

189 Contra Judgment, para.6258. 

19° Contra Judgment, para.6258. 

191 See Applicable Law Decision, para.199. 

192 Judgment, para.6258 (emphasis omitted). 

193 Contra Judgment, para.6258. 

194 Judgment, paras.6247-6251. See also Judgment, paras.6206-6216. 

195 See Judgment, paras.6247-6251. See also Judgment, paras.6206-6216 (The Chamber also cited three other 
decisions when discussing the "Sources of principles on conspiracy" (Lebanon, El-Murr Judgement; Lebanon, 
Judgment No.79/1958 (extract); Lebanon, Judgment No.76/1959 (extract)). As noted by the Chamber, in the El
Murr case, the Judicial Council did not make any statement on the elements of the conspiracy. It decided that it 
was inappropriate to apply the provisions related to the crime of conspiracy (LCC Articles 270 and 271) because 
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• Judgment No.79/1959 and Decision No.125/1964 involve factual findings, as 

opposed to interpretation of the legal elements of Article 270. The facts of both 

cases include agreements to use explosives. In neither decision do the courts specify 

what facts were required to meet the specific means element of conspiracy. These 

judgments are consistent with the Appeals Chamber's interpretation that agreement 

on the use of means liable to cause a public danger, such as explosives, satisfies the 

specific means element. 196 

• In the Camille Chamoun case, 197 the Judicial Council did not make any legal 

findings on the "specific means" elements of conspiracy, and it did not involve a 

conspiracy to commit a terrorist act. It offers no support for the Chamber's 

conclusions. This case merely shows that an agreement to kill a former President is 

sufficient to fulfil the "specific means" elements of a conspiracy to commit an act 

of violence with intent to provoke civil war. 198 

118. Finally, the allegations in an indictment cannot create or modify the legal requirements 

for a conviction under the LCC. As a result, the Consolidated Indictment offers no 

support for the Chamber's misinterpretation of "the specific means" element of 

conspiracy or the added details to which it required the accused to agree. 199 

1. Sub-Ground 2(A): The Chamber erred in concluding that it must be satisfied that the 

Accused knew and agreed to kill Mr Hariri 

119. The Chamber erred in requiring an agreement to kill a particular person in addition to 

the agreement to use explosives in public. 200 

they contain no provisions regarding incrimination and penalties. The two remaining cited decisions are only 
available in a very limited part and the extracts do not support the Chamber's conclusion.). 

196 See Judgment, para.6249 (citing Lebanon, Judgment No.79/1959 (extract); Lebanon, Decision No.125/1964 
(extract)). See also Judgment, paras.6213-6215. 

197 See e.g. Judgment, paras.6250-6251 (citing Lebanon, Attempted Assassination of ex-President Camille 
Chamoun Judgment). 

198 Lebanon, Attempted Assassination of ex-President Camille Chamoun Judgment. 

199 Contra Judgment, para.6243. 

200Judgment, para.6269. See Judgment, paras.6261, 6264, 6363, 6367. See also Judgment, para.6368. 
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120. While an agreement to kill a prominent political figure may also meet the "specific 

means" requirement of LCC Article 270, such agreement is not required in addition to 

the agreement to use explosives in a public space. The Appeals Chamber considered 

that killing or wounding a prominent political or military leader could meet the 

requirement of the means liable to create a public danger under LCC Article 314.201 

Nevertheless, agreement on targeting a prominent political or military leader is not a 

requirement in all circumstances. It is not an element of terrorist acts under LCC Article 

314. Indeed, the Appeals Chamber explicitly stated that conspiracy is "criminalized 

regardless of whether or not [the accused] target a political figure". 202 

121. Similarly, Lebanese law should not be interpreted as requiring agreement on both using 

explosives in a public place and the plan to kill a prominent political figure simply 

because either act would be likely to cause a state of terror. 203 Agreement on either 

would suffice to show that the aim of the agreement was to commit a terrorist act. 

122. Under Lebanese law as interpreted by the Appeals Chamber, two persons who agree to 

detonate explosives in a public place in order to cause a state of terror have conspired 

to commit a terrorist act. The conspiracy is complete and does not require further 

agreement just because some of its members have also agreed to kill a prominent 

political figure in the course of detonating those explosives. Acquitting persons simply 

because they did not know that the explosives were also intended to kill a prominent 

political figure is contrary to Lebanese law and promotes impunity. Indeed, it would 

allow some conspirators to shield others from liability simply by withholding the 

identity of the target. 

201 Applicable Law Decision, para.127. See also Applicable Law Decision, paras.128-130, 142-144. 

202 Second Applicable Law Decision, para.88. 

203 Contra Judgment, paras.6261, 6264, 6269, 6363, 6367. See also Judgment, para.6368. 
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2. Sub-Ground 2(B): The Chamber erred in concluding that it must be satisfied that the 

Accused knew and agreed to use a large explosive device 

123. The Chamber erred in ruling that agreement to use a large explosive device is legally 

required to satisfy the specific means element of Article 270. 204 

124. Requiring an agreement to use a large explosive device is not consistent with the 

Appeals Chamber's interpretation that, under Article 270, "a precise determination of 

the means is not required" and that "[i]fthe conspirators agree that they will use a means 

described as terrorist, it is sufficient to say that they agree on the means to execute the 

agreement". 205 

125. In Judgment No.79/1959, the Judicial Council found persons who agreed to throw a 

grenade in the middle of a crowded street to be co-conspirators to a terrorist act. 206 This 

shows that Lebanese law does not require an agreement to use a large explosive device 

in order to demonstrate a conspiracy to commit a terrorist act. 

126. While some Lebanese judgments discussed by the Chamber have considered the size 

of explosives relevant to determining whether an act is terrorist, 207 this is a case-by

case consideration relevant to determining whether the means used were liable to cause 

a public danger. 208 The use of large explosives is not a legal requirement for an act 

involving the use of explosives to be deemed terrorist under Article 314. 209 

127. The Accused did not need to agree to use a large explosive device in this case. Their 

agreement that explosive materials would be detonated in a public place would have 

been sufficient to establish that they agreed to use means liable to create a public danger. 

204 Judgment, para.6363. See also Judgment, paras.6263, 6368, 6889. The Trial Chamber does not specify what 
quantity of explosives is considered large. 

205 Applicable Law Decision, para.199. 

206 See Judgment, paras.6213-6214 (citing Lebanon, Judgment, No.79/1959 (extract)). 

207 See Judgment, paras.6161-6164 (citing Al-Rifai and others Judgment and Decision No.85/1998). See also 
Judgment, paras.6179-6180. 

208 Applicable Law Decision, fns.253, 432. See also Applicable Law Decision, para.126. 

209 .See Applicable Law Decision, para.147, p.149 (disposition 3); Judgment, para.6199. See also Judgment, 
para.6214 (citing JudgmentNo.79/1959 (extract)); Decision No.259/2004. 
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3. Sub-Ground 2(C): The Chamber erred in concluding that it must be satisfied that the 

Accused knew and agreed that people would be killed and injured 

128. The Chamber erred in requiring the conspirators to agree that people would be killed or 

injured as a result of the terrorist attack. 210 

129. The elements of conspiracy do not include an agreement to cause the death or the injury 

of people.211 Such agreement is not an element of the crime of conspiracy under LCC 

Article 270. Causing the death or injury of people is not an element of the underlying 

crime of committing a terrorist act under LCC Article 314. Article 6 of the Law of 11 

January 1958 provides that death of one or more individuals is an aggravating 

circumstance for the crime of committing a terrorist act (thus not an element). 

Therefore, an agreement to cause the death or the injury of people is not required to 

establish the existence of a conspiracy to commit a terrorist act. 

130. The agreement that explosive materials will be detonated in a public place is sufficient 

to establish that conspirators agreed to use means liable to create a public danger 

independent of whether they predicted that people would be killed or injured as a result. 

B. Impact 

131. The Chamber could not be convinced of Oneissi' s and Merhi' s responsibility under 

Count 1 because it did not find that, by their acts, they participated in the dissemination 

of the false claim. 212 

132. In the alternative, the Chamber considered whether, assummg that Oneissi had 

participated in delivering the false claim of responsibility, the evidence showed that he 

had the requisite knowledge before the assassination for Counts 1 and 6-9 of the 

Consolidated Indictment.213 The Chamber was not "convinced beyond reasonable 

doubt that [he] knew and agreed with the conspirators to commit a terrorist act using a 

210 Judgment, para.6363. See also Judgment, para.6368. 

211 Applicable Law Decision, paras.194, 202, p.150 (disposition 7). 

212 See Judgment, paras.6888-6891, 6892-6896. 

213 Judgment, paras.6857-6859, 6877. See also Ground 3. 
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large explosive device in a public place to assassinate Mr Hariri."214 The Chamber 

largely incorporated its errors into this brief alternative review, and did not consider the 

alternative where agreement to kill Mr Hariri was not required. 215 The Chamber did not 

engage in a similar analysis for Merhi. 

133. If the Appeals Chamber revises its findings on Merhi's and Oneissi's participation in 

the dissemination of the false claim, and/or on Merhi's use of Green 071 and the role 

of the Green Network, then it should correct the legal errors in this Ground and apply 

the correct legal standards to the corrected findings to avoid acquitting them based on 

legal errors. 216 

C. Remedy 

134. The Prosecution requests that the Appeals Chamber correct the Chamber's errors. If the 

Appeals Chamber reverses and revises the findings on Merhi's and/or Oneissi's 

participation in the false claim, then the Appeals Chamber should: (i) apply the correct 

legal standards to the corrected findings; and (ii) as set forth in greater detail in the 

Overall Remedy section below, hold Merhi and Oneissi guilty under Count 1 of the 

Consolidated Indictment. 

135. In the alternative, the Prosecution requests that the Appeals Chamber correct the 

Chamber's legal errors identified in this ground and clarify the correct law on 

conspiracy and proper application thereof as matters "of general significance to the 

Tribunal's jurisprudence".217 

214 Judgment, para.6889 (emphasis added). 

215 Judgment, paras.6892-6896. 

216 See Ground 8. See also Grounds 4-7. 

217 The Appeals Chamber has recognised that it "may also address legal issues that would not lead to the 
invalidation of the impugned decision, but are nevertheless of general significance to the Tribunal's 
jurisprudence". Second Appeals Decision on Jurisdiction, para.12. 
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III. GROUND 3: THE CHAMBER ERRED IN LAW BY ADDING LEGAL 

REQUIREMENTS TO ACCOMPLICE LIABILITY FOR THE CRIMES 

OF COMMITTING A TERRORIST ACT AND INTENTIONAL 

HOMICIDE 

A. Overview 

136. The Appeals Chamber considered that knowledge of the intent of the perpetrator to 

commit a crime is an element of complicity under LCC Article 219. The Chamber 

incorrectly found the Appeals Chamber's ruling unclear and incomplete. It erroneously 

required accomplices to know additional details of the crimes they assist. Specifically, 

the Chamber incorrectly ruled that an accomplice to a terrorist act must know: the 

identity of any targeted individual (Sub-Ground 3(A)); that any explosive used is a 

"large explosive", and that people would die and be injured (Sub-Ground 3(B)). The 

Chamber's interpretation would result in acquittals of persons who knowingly and 

willingly assisted in a plot to detonate explosives in a public place because they did not 

know who the target was or how big the bomb was. 

137. The Chamber also erred in finding that an accomplice to intentional homicide is 

required to know the identity of the victim (Sub-Ground 3(C)). It did not identify any 

authority that supported adding any of these details. This resulted in the Chamber 

requiring the accomplices to know greater details of the crimes than the perpetrators 

they were assisting were legally required to know. The Chamber's interpretation would 

result in acquittals of persons who knowingly and willingly assisted in a plot to murder 

someone because they did not know the target's identity. 

B. The Chamber erred by adding legal requirements to the knowledge element of 

accomplice liability for the crimes of committing a terrorist act and intentional homicide 

138. The Chamber erred in law by adding legal requirements to the knowledge element of 

accomplice liability for the crimes of committing a terrorist act and intentional 

homicide.218 

218 Judgment, paras.6151-6152. See also Judgment, para.220. 
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1. An accomplice is only required to know the intent of the perpetrator(s) to commit a 

139. The LCC provides that anyone who intentionally assists perpetrators to commit a crime 

in a form specified in Article 219 is liable as an accomplice. 219 The Appeals Chamber 

interpreted LCC Article 219 as requiring "(i) knowledge of the intent of the perpetrator 

to commit a crime; and (ii) intent to assist the perpetrator in his commission of the 

crime". 220 The only reasonable understanding of the Appeals Chamber's decision is that 

an accomplice is required to know the category of crime to be committed, such as 

intentional homicide, terrorism, or robbery. Neither the LCC nor its interpretation by 

the Appeals Chamber require knowledge of details beyond knowing the intent of the 

perpetrator(s) to commit a crime. 221 

140. This requires knowledge of details sufficient to demonstrate the accomplices are aware 

of the type of crime the perpetrator intends to commit: 

• For the crime of committing a terrorist act (Count 6), the accomplices were required 

to know the intent of the perpetrators to commit an act intended to cause a state of 

terror, and committed by means liable to create a public danger. 222 

• For intentional homicide (Counts 7-9), the accomplices were required to know the 

intent of the perpetrators to commit an act aimed at impairing the life of a person.223 

141. Contrary to the Chamber's unsupported assertions, neither Lebanese law nor the 

Appeals Chamber decision on the applicable law are unclear or lack necessary detail in 

setting out the knowledge element for accomplice liability. 224 The Chamber itself did 

not consider the wording of LCC Article 219 ambiguous, 225 and accepted the Appeals 

219 LCC, Art. 219 in combination with Art. 188. 

220 Applicable Law Decision, para.220. See also Applicable Law Decision, para.228. 

221 LCC, Art.219 in combination with Art.188; Applicable Law Decision, para.220. See also Applicable Law 
Decision, para.228. 

222 See LCC, Arts 188, 219, 314; Law of 11 January 1958, Art.6; Applicable Law Decision, paras.147, 220, 228, 
pp.149-150. 

223 See LCC, Arts 188, 219, 549; Applicable Law Decision, paras.161-166, 177-183, 185, 220, 228, p.151. 

224 Contra Judgment, paras.5868, 6063, 6071, 6084, 6141, 6150, 6152. 

225 Judgment, para.6145. 
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Chamber's interpretation of the subjective elements of complicity under LCC Article 

219.226 The Chamber simply assumed that more detailed knowledge was necessary. It 

then chose details based on the underlying facts of selected Lebanese cases and the 

material facts alleged in the Consolidated Indictment. 

142. There is a good reason why more detailed knowledge is not required. Doing so will 

result in acquittals of persons who knowingly assisted perpetrators to commit crimes. 

For example, under the Chamber's formulation, an accused who (i) knew the intention 

of a perpetrator to kill a person but not the identity of the targeted person, and (ii) 

knowingly and willingly assisted the perpetrator in a manner listed under Article 219, 

would evade any criminal responsibility simply because they did not know the targeted 

person's identity. 

2. The Chamber did not identify any support for the added legal requirements 

143. The Chamber has not identified any legal authority supporting its conclusion that 

accomplices are required to know details beyond the category of crime the perpetrators 

intend to commit. 227 It purported to identify "features" derived from the facts of selected 

Lebanese decisions that it considered relevant to the knowledge legally required of an 

accomplice.228 The Chamber seemingly relied on these "features" as a basis for its 

added legal knowledge requirements.229 None of these decisions involved an 

interpretation of the required know ledge of an accomplice under LCC Article 219. 230 

226 Judgment, para.6061. 

227 Judgment, paras.6151-6152. 

228 See Judgment, paras.6085, 6110-6117. The Chamber identified the following "features": (1) an aider or abettor 
to a terrorist act must know the specific means used to commit the act; (2) Lebanese courts have often explicitly 
found that aiders or abettors to a terrorist act or intentional homicide had full knowledge of the perpetrators' plan 
or intentions; (3) Lebanese courts have consistently found aiders or abettors to intentional homicide knew the 
identity of the person who was the sole or primary target; and (4) in two cases, the courts found the accomplice to 
a terrorist act knew the target, which was a church, and a particular group of people, respectively. See also 
Judgment, para.6124. For each feature, the Chamber cited as few as one and no more than five decisions. The 
Chamber did not identify any decisions on LCC Article 219(5) that discussed whether knowledge of these 
additional details is required. 

229 Judgment, paras.6150-6152. 

230 See Judgment, paras.6111-6117. The Chamber relied almost entirely on factual findings in these cases, except 
for the El-Murr case, where the Chamber relied on an application of the law to the facts. The Prosecution addresses 
these decisions in Sub-Grounds 3(A)-3(C) as relevant, below. 
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As the Chamber repeatedly acknowledged, the features it identified came from factual 

findings. 231 

144. Other factors considered by the Chamber also do not support its conclusion. Adding 

further legal requirements for conviction will always be more favourable to the 

accused, 232 but this cannot justify the Chamber's approach of adding legal requirements 

that have no basis in Lebanese law.233 

145. The Chamber failed to identify any basis. The Chamber did not identify an ambiguity 

in the language of LCC Article 219 that would warrant choosing an interpretation more 

favourable to the accused.234 It did not identify any diverging interpretations of LCC 

Article 219 in Lebanese case law. Factual findings in Lebanese decisions cannot and 

do not create an ambiguity or lack of clarity in the legal requirements of Lebanese law. 

146. The Chamber simply declared Lebanese law unclear as to whether knowledge of these 

details was required, and then adopted them, at least in part, because it considered them 

more favourable to the accused. 235 

147. Finally, the allegations in the Consolidated Indictment cannot justify adding legal 

requirements for a conviction. 236 The material facts pleaded in an indictment do not 

create, alter or define the legal elements of crimes. Adding requirements for a 

conviction based on facts pleaded in an indictment would result in acquittals where all 

requirements of the LCC have been met. 

3. Sub-Ground 3(A): The Chamber erred by holding that an accomplice to a terrorist 

act that targets a particular person is required to know the identity of the target in advance 

148. The Chamber erred by holding that Merhi and Oneissi were legally required to know 

that the attack targeted Mr Hariri in order to be held liable as accomplices to a terrorist 

231 Judgment, paras.6115, 6116-6117. 

232 Judgment, paras.6150, 6152. 

233 Compare Judgment, paras.5922-5929, 6005-6009, 6018. 

234 Judgment, para.6145. 

235 Judgment, para.6152. See also Judgment, para.6150. 

236 Judgment, paras.6064-6066; Compare Consolidated Indictment, paras.64, 66. 
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act. 237 In contrast, the Chamber did not rule that the perpetrators of the terrorist attack 

were legally required to know that Mr Hariri was the target in order to be held 

responsible for committing a terrorist act. 238 The Chamber therefore required the 

accomplices to the terrorist act to know details that even the perpetrators to that crime 

were not required to know. 

149. The Chamber did not identify any legal authority supporting this requirement. LCC 

Article 314 does not require that a terrorist act have a specific target, 239 so this 

knowledge is not necessary to establish that the accomplice knew the perpetrators 

intended to commit a terrorist act. As the Chamber acknowledged, 240 neither the factual 

findings in the Zouk Mikayel Church Judgment nor in the Al-Ta! Bombing Judgment 

show that accomplices to terrorist acts are legally required to know the identity of a 

target, if any. 241 

150. In the Zouk Mikayel Church case, the target was not a particular person but a church. 242 

Knowledge of this may well have been necessary in that case in order for the 

accomplices to even know the perpetrators intent to cause a state of terror. In this case, 

that requirement would be satisfied by knowledge of the intent to detonate explosives 

in public. In the Al-Ta! Bombing case, the Chamber speculated that it was "likely that 

the court considered this accomplice knew the target was that particular group of 

people".243 Whether that is the case or not, the Judicial Council did not find this 

237 Judgment, paras.6151-6152. See also Judgment, para.220. 

238 While the Chamber found that Ayyash knew that the terrorist attack targeted Mr Hariri (see Judgment, 
paras.6763-6765), the Chamber has not made this knowledge a legal requirement in the Applicable Law section 
of the Judgment. See Judgment, paras.6024-6041 (discussing the elements of the mode of liability of co
perpetrators ), 6199 (discussing the elements of the crime of committing a terrorist act in circumstances where the 
act involves using an explosive device). The Chamber's factual finding that Ayyash possessed this knowledge is 
distinct from the legal requirements for perpetrators who commit a terrorist act that it identified in the Applicable 
Law Section of the Judgment. 

239 LCC Article 314 does not require a terrorist act to target a particular person. See Applicable Law Decision, 
para.147, pp.149-150 (disposition 3), Judgment, para.6199. 

240 Judgment, para.6117. 

241 Contra Judgment, paras.6117, 6151-6152. 

242 Lebanon, Zouk Mikayel Church Judgment. 

243 Judgment, para.6117 (citing Lebanon, Al-Tai Bombing Judgment). 
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explicitly, or indicate this knowledge would have been required for the accomplice to 

be held responsible. 

151. There is no legal basis for requiring the accomplices to know both that the perpetrators 

intended to detonate explosives in a public place and that they intended to assassinate 

Mr Hariri. The Appeals Chamber has noted that targeting a prominent public figure 

may itself qualify as using means liable to cause a public danger, 244 so knowledge of 

this would also show that the accomplices knew the perpetrator's intent to commit a 

terrorist act. 

152. However, in this case, the perpetrators used explosives, which are expressly listed as 

means liable to cause a public danger under Article 314. The Chamber ruled the 

accomplices were also required to know the perpetrators' intent to detonate explosives 

in a public place. 245 Knowledge of either the perpetrators' intent to detonate explosives 

in a public place or their intent to kill Mr Hariri would show that the accomplices knew 

the perpetrators' intent (i) to use means liable to cause a public danger and (ii) to cause 

a state of terror. Knowledge of either would be sufficient to demonstrate that the 

accomplices knew they were assisting a terrorist act under Lebanese law. This is all the 

knowledge required for an accomplice under Lebanese law. 

4. Sub-Ground 3(B): The Chamber erred by holding that an accomplice to a terrorist act 

is required to know the terrorist act involved a large explosive and that people would die and 

be injured as a result of the terrorist act 

153. The Chamber erred by holding that Merhi and Oneissi were required to know that the 

terrorist act involved (i) a "large explosive", and (ii) that people would die and be 

injured as a result.246 The Chamber did not require that the perpetrators know that a 

"large" explosive device would be used or that people would die or be injured in order 

244 Applicable Law Decision, para.127. 

245 Judgment, paras.6150-6151. 

246 Judgment, paras.6151 (the Chamber does not differentiate between what is sufficient and what is necessary to 
meet the knowledge requirement), 6883. See also Judgment, fn.11034 ("[t]he Trial Chamber found that for the 
purpose of its Rule 167 decision, the knowledge required for the purpose of the conspiracy charge was identical 
to that required for the purpose of the complicity charges." The Trial Chamber required that two or more people 
inter alia knew that a large explosive device will be used and that people would die or be injured as a result to 
establish the existence of the conspiracy charged (see Judgement, para.6363)). 
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for them to be held responsible under LCC Article 314. 247 The Chamber again required 

that the accomplices have more detailed knowledge of the crime than the perpetrators 

themselves. 

154. The authorities relied on by the Chamber do not support requiring the accomplices to 

know that the explosives would be large. 248 In the El-Murr case, alleged accomplices 

were not acquitted because they did not have sufficient detailed knowledge of the 

explosives that were to be used. They were acquitted because they did not know that 

any explosives, or any other means liable to cause a public danger, were going to be 

used.249 Another accomplice who knew about the explosives was held responsible for 

his role in the terrorist act. 250 

155. Likewise, there is no legal support for requiring an accomplice to know that people 

would die and be injured as a result of the terrorist act. Requiring this knowledge goes 

beyond the legal elements of LCC Article 314. 251 The death and injury of people as a 

result of a terrorist act is an aggravating circumstance, not an element of terrorism. 252 

The case-specific findings in the El-Murr case cannot and do not support legally 

requiring accomplices to know that people would die and be injured as a result of the 

terrorist act. 253 Awareness of the use of means liable to cause a public danger, such as 

the detonation of explosives in a public place, is all that is required. 

247 While the Chamber found that Ayyash knew that the terrorist attack would be executed through a large 
explosive device and that people would die or be injured as a result, (see Judgment, paras.6763, 6765), the 
Chamber did not make this knowledge a legal requirement in the Applicable Law section of the Judgment. See 
Judgment, paras.6024-6041 (discussing the elements of the mode ofliability ofco-perpetrators ), 6199 (discussing 
the elements of the crime of committing a terrorist act in circumstances where the act involves using an explosive 
device). See also Judgment, paras.6186, 6199. 

248 The use of large explosives is not a legal requirement for an act involving the use of explosives to be deemed 
terrorist under LCC Article 314. See Sub-Ground 2(B). 

249 Lebanon, El-Murr Judgment, p.74. 

250 Lebanon, El-Murr Judgment, p.75. 

251 See Applicable Law Decision, para.147, p.149-150 (disposition 3); Judgment, para.6199. 

252 Law of 11 January 1958, Art.6; Applicable Law Decision, paras.59, 145, 148, 174. See also Applicable Law 
Decision, para.221. 

253 Lebanon, El-Murr Judgment, p.75 (quoted in Judgement, para.6112). 
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5. Sub-Ground 3(C): The Chamber erred by holding that an accomplice to intentional 

homicide is required to know the identity of the victim prior to the crime 

156. The Chamber erred by holding that an accomplice to intentional homicide is required 

to know the identity of the victim prior to the crime.254 The Chamber has not identified 

any authority for requiring knowledge of the identity of the target. The Chamber did 

not rule that the perpetrators were legally required to know that Mr Hariri was the target 

in order to be held responsible for committing intentional homicide. 255 Under the 

Chamber's ruling, the accomplices to intentional homicide were legally required to 

know more than the perpetrators. 

157. Requiring an accomplice to know the identity of the targeted person goes beyond the 

elements of intentional homicide under LCC Article 549. Article 549 does not require 

that an intentional homicide have a specific target. 256 

158. None of the decisions cited by the Chamber requires an accomplice to intentional 

homicide to know the identity of the targeted victim before the crime.257 While, on the 

facts, all of the accused charged as accomplices in these cases knew the identities of the 

victims and that they would be targeted for killing prior to the crime, none of these 

decisions involved a legal ruling that this level of knowledge was required for a 

conviction, as the Chamber itself acknowledged. 258 

254 Judgment, paras.6151-6152. See also Judgment, para.220. 

255 While the Chamber found that Ayyash knew that the murder targeted Mr Hariri and intended to kill Mr Hariri 
(see Judgment, paras.6812, 6816-6818), the Chamber has not made this knowledge a legal requirement in the 
Applicable Law section of the Judgment. See Judgment, paras.6024-6041 (discussing the elements of the mode 
ofliability of co-perpetrators), 6308 (discussing the elements of the crime of intentional homicide). 

256 Applicable Law Decision, para.185, p.151 (disposition 11 ); Judgment, para.6308. See also Dr. Hosni, 
Interpretation of the Lebanese Criminal Code, pp.404-405 (discussing the error in objecto). 

257 Judgment, para.6116 (citing Lebanon, Karami Judgment; Lebanon, El-Murr Judgment; Lebanon, Dany 
Chamoun Judgment; Lebanon, Al-Halabi Judgment; Lebanon, Decision No.38/1999). See also Judgment, 
paras.6101, 6116. Contra Judgment, para.6152. 

258 Judgment, para.6116. Contra Judgment, para.6152. 
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159. The Chamber could not be convinced of Oneissi's and Merhi's responsibility as 

accomplices under Counts 6-9 because it did not find that, by their acts, they 

participated in the dissemination of the false claim. 259 

160. The Chamber also considered whether, assuming that Oneissi had participated in 

delivering the false claim, the evidence showed that he had the requisite knowledge 

before the assassination for Counts 1 and 6-9 of the Consolidated Indictment, but found 

that there was reasonable doubt whether his actions were connected with Mr Hariri's 

assassination.260 The Chamber largely incorporated its errors into this brief alternative 

review, and did not consider the alternative where agreement to kill Mr Hariri was not 

required. 261 The Chamber did not engage in a similar analysis for Merhi. 

161. If the Appeals Chamber revises its findings on Merhi' s and Oneissi' s participation in 

the dissemination of the false claim, and/or on Merhi's use of Green 071 and the role 

of the Green Network, then it should correct the legal errors in this Ground and apply 

the correct legal standards to the corrected findings to avoid acquitting them based on 

legal errors.262 

D. Remedy 

162. The Prosecution requests that the Appeals Chamber correct the Chamber's errors. If the 

Appeals Chamber reverses and revises the findings on Merhi's and/or Oneissi's 

participation in the false claim, then the Appeals Chamber should: (i) apply the correct 

legal standards to the corrected findings; and (ii) as set forth in greater detail in the 

Overall Remedy section below, hold Merhi and Oneissi responsible as accomplices to 

a terrorist act, intentional homicide and attempted intentional homicide under Counts 

6-9 of the Consolidated Indictment. 

259 See Judgment, paras.6881-6887, 6892-6896. 

260 Judgment, para.6877. See also Ground 2. 

261 See Judgment, paras.6856-6880. 

262 See Ground 8, see also Grounds 4-7. 
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163. In the alternative, the Prosecution requests that the Appeals Chamber correct the 

Chamber's legal errors identified in this ground and clarify the correct law on 

conspiracy and proper application thereof as matters "of general significance to the 

Tribunal's jurisprudence".263 

IV. GROUND 4: THE CHAMBER ERRED IN LAW AND/OR FACT IN 

FAILING TO FIND THAT MERHI USED GREEN 071 

Overview 

164. The Chamber found that both of Merhi's phones "appeared to be co-locating" with 

Green 071.264 However, it declined to find that Merhi used Green 071 "to the high 

standard of beyond reasonable doubt". 265 

165. The Chamber erred in reaching this conclusion. Three categories of evidence support 

the attribution of Green 071 to Merhi: a) the co-location between two ofMerhi's phones 

and Green 071; b) the similarities between Merhi's geographic profile and that of Green 

071; and c) the contextual evidence. The Chamber committed errors in its evaluation of 

each category. When all of the pieces of evidence are looked at in combination and in 

context, they eliminate the possibility of coincidence, and confirm that Merhi used 

Green 071. 

166. First, the co-location evidence showed that Merhi was the user of both phones that 

appeared to co-locate with Green 071. The Chamber committed three errors of law in 

its evaluation of this evidence: 

a) it created a minimum threshold for an "adequate" number of calls for co-location. 

There was no basis for this threshold in the evidence. (Sub-Ground 4(A)); 

b) it focused on the number calls during the indictment period, as opposed to the entire 

attribution period from 24 September 2004 until 7 February 2005. There was no 

263 The Appeals Chamber has recognised that it "may also address legal issues that would not lead to the 
invalidation of the impugned decision, but are nevertheless of general significance to the Tribunal's 
jurisprudence". Second Appeals Decision on Jurisdiction, para.12. 

264 Judgment, para.3661. 

265 Judgment, para.3666. 
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basis in the evidence or in logic for the Chamber's emphasis on this shorter period 

(Sub-Ground 4(B)); 

c) it disregarded an instance of movement when Merhi's Purple 231 moved in tandem 

with Green 071 (Sub-Ground 4(C)(i)). 

167. Second, the geographic profile evidence showed that Green 071 activated the same cells 

as Merhi with a similar frequency and at similar times of day. However, the Chamber 

erred in fact in its evaluation of this evidence. Specifically, it made mathematical errors 

about the times of day when Green 071 activated SFEIR3, the top cell for Merhi's 

Purple 231 and Green 071. Because of this error, the Chamber erroneously held that 

this evidence did not support attribution of the phone to Merhi (Sub-Ground 4(D)). 

168. Third, the evidence on how the Green Network phones were set up, and Merhi's 

particular connections to the other Green phone users including Ayyash gave critical 

context to the other evidence on attribution. The Chamber erred in law when it failed 

to consider this evidence, holding that the only relevant evidence was the co-location 

and geographic profile evidence266 (Sub-Ground 4(C)(ii)-(iii)). 

169. If the Chamber had not committed these errors, either individually or in combination, 

it would have found that Merhi used Green 071. In addition, or in the alternative, the 

Chamber erred in fact as no reasonable chamber could have failed to find that Merhi 

was the user of Green 071 given the totality of the evidence (Sub-Ground 4(E) ). 

170. In this Ground, the Prosecution relies on the Chamber's factual findings. Moreover, the 

Prosecution relies on the call sequence tables, which the Chamber accepted as reliable 

representations of the underlying cell activity, including locations and movements. 267 

The Chamber noted that there was no "serious challenge to reliability of the call 

sequence tables as extracts from the call data records". 268 

266 Judgment, para.3617. 

267 Judgment, paras.1996-1998. 

268 Judgment, para.380. 
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A. Sub-Ground 4(A): The Chamber erred in law by establishing a minimum threshold 

of calls required for attribution without any evidentiary basis 

1. The Chamber's error 

171. The Chamber erred in law when it created a minimum threshold for an "adequate"269 

number of calls for co-location without an evidentiary basis. 270 When the Chamber 

found that the evidence was "insufficient" to attribute Green 071 to Merhi, it did so 

partly based on this threshold. Specifically, the Chamber found that the number of 

Green 071 co-location candidate calls were "inadequate."271 Based on this conclusion, 

in addition to the Chamber's erroneous analysis of the instances of movement,272 it 

declined to attribute Green 071 to Merhi based on co-location.273 

172. The Chamber's threshold is at odds with J.E. Philips' 274 expert evidence. While Philips 

testified that the greater the number of calls, the better for co-location, he also 

emphasised that "within that, it's the quality of what those calls show[ ... ]. Not merely 

the quantity". 275 Philips explained that a high percentage of Green 071's46 calls in the 

attribution period were candidate calls for co-location (calls close in time with calls 

involving Purple 231 or the Grey Phone). 276 Thus, Philips concluded that the co

location evidence for Green 071 "fights above its weight". 277 

173. Based on his expert review, Philips concluded that the calling characteristics of Green 

071, Purple 231 and the Grey Phone "very strongly support[ ed] the proposition that 

269 Judgment, para.3666. 

270 See ICTY, Gotovina and Markac AJ, paras.58, 61. 

271 Judgment para.3666. 

272 This factor is addressed below in Sub-Ground 4(C)(i). 

273 Judgment, para.3666. 

274 As found by the Chamber, J.E. Philips was "an expert in telecommunications and cell site analysis, which 
includes the co-location and dislocation of mobiles, and on the workings of the global system for mobile 
telecommunication generally as applied to cell site analysis". Judgment, para.331. 

275 J.E.PHILIPS/PRH435:T364(2017-05-03), p.48. 

276 J .E.PHILIPS/PRH435:T413(2017-l l-09), p.59. Philips testified that "something like 42" were candidates for 
co-location. The correct number is 40. 

277 J.E.PHILIPS/PRH435:T413(2017-l l-09), p.59. 

STL-11-01/A-2/AC 61 of 184 29 March 2021 

Public 



R001742 

STL-11-01/ A-2/ AC 
F0024/20210329/R001680-R001864/EN/af 

they could be being used by a single person". 278 In his conclusions to this end he 

emphasised that: 

a) 100 percent of the call pairs between the three phones used the same cell within 

one hour or a cell located at a distance that could be travelled between the calls; 

b) there was no overlap between the calls on Green 071 and the calls on either of 

Merhi' s phones, with the exception of a single second on an incoming call; and 

c) there was movement away from Beirut, and particularly South Lebanon, and when 

this happened, there was common remote use of cells and no dislocation. 279 

174. In addition, a significant proportion of Merhi's co-location pairings with Green 071 

were close in time. Philips distinguished the pairings within 5 minutes, 280 and identified 

12 such pairings between one of Merhi's phones and Green 071.281 There were seven 

additional pairings within 10 minutes, for a total of 19 pairings within 10 minutes. 282 In 

its attribution of other phones, the Chamber relied on the high proportion of such 

pairings. 283 

175. In departing from Philips' conclusion, the Chamber emphasised that he indicated the 

phones could be being used by a singer-user rather than were being used by a single

user. 284 However, Philips made clear that the same methodology was applied to all 

single-user analysis for all suspects. The purpose of the methodology was to "show (or 

otherwise) that the mo bile phones of interest could be used by a single person". 285 Thus, 

there was no special significance to Philips' "could" language regarding Green 071. 

2n J.E.PHILIPS/PRH435:P02120, p.4. 

279 J.E.PHILIPS/PRH435:P02120, paras.8.1.1.1-8.1.1.5. 

280 J.E.PHILIPS/PRH435:P02120, paras.3.1.1.8., 5.1.l.l; J.E.PHILIPS/PRH435:T358(2017-04-20), p.8-10. 

281 J.E.PHILIPS/PRH435:P02120, paras.6.1.3.2, 6.1.7.1, 6.1.13.2, 6.1.16.1, 6.3.6.1, 6.5.1.2-6.5.1.3, 6.5.18.1, 
6.5.21.1, 6.5.23.1, 6.5.26.2, 6.5.30.1. 

282 J.E.PHILIPS/PRH435:P02120, paras.6.1.3.1, 6.1.4.7, 6.1.8.1, 6.1.14.1-6.1.14.2, 6.2.9.1, 6.5.32.l. 

283 Judgment, para.3093. 

284 Judgment, para.3638. 

285 J.E.PHILIPS/PRH435:P2120. para.3.1.1.1. See also, J.E.PHILIPS/PRH435:P01937; POl 112; POl 936; POl 938. para.3.1.1.1; 
POl 113, Introduction and para.3.1.1.1. Philips also clarified that there is no distinction in meaning when he uses the phrasing 
"consistent" with use by a single person and "could be co-located". J.E.PHILIPS/PRH435:T358(2017-04-20), pp.56-57. 
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176. The Chamber sought to justify its approach to the evidence by comparing the number 

of Green 071 co-location candidate calls with the number of candidate calls for Green 

300 and Green 023. 286 However, there is no reason to assume that the attribution of 

those phones was the numerical minimum to meet the requisite standard. As was 

demonstrated by Philips' expert reports, single-user analysis is conducted through an 

examination of the unique calling characteristics of each pair of phones considered as 

a whole. The Chamber acknowledged this. 287 Accordingly, the fact that Green 300 and 

Green 023 happen to have more candidate calls has no bearing on whether Green 071 

may be attributed to Merhi. 

2. Impact 

177. The Chamber's threshold for an "adequate" number of calls was one of the two bases 

for its finding that Green 071 could not be attributed to Merhi. 288 This threshold had no 

foundation in the evidence. As argued below,289 the Chamber also erred in its 

assessment of the second basis for its decision - the instances of movement. If not for 

these errors, either on their own or in combination, the Chamber would have attributed 

Green 071 to Merhi. 

B. Sub-Ground 4(B): The Chamber erred in law by focusing on the number of calls in 

the indictment period 

1. The Chamber's error 

178. The Chamber erred in law by focusing on an irrelevant consideration in its co-location 

analysis without any basis in the evidence. The Chamber repeatedly noted the sample 

size of Green 071 calls during the indictment period (11 November 2004 to 15 February 

2005),290 instead of the entire attribution period when the Prosecution alleged Merhi 

used the phone (24 September 2004 to 7 February 2005).291 The Chamber found that 

286 Judgment, paras.3662-3666. 

287 Judgment, para.2654. 

288 Judgment, para.3671. See also Judgment, paras.3620, 3622, 3637, 3639, 3655, 3662-3663, 3666. 

289 See Sub-Ground 4(C)(i). 

290 Judgment, para.3644. 

291 Judgment, paras.3620, 3644-3645. 
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the number of calls in the indictment period was "tiny,"292 and that this "complicat[ ed]" 

the evidence. 293 

179. There is no basis in logic or in the evidence for the Chamber's focus on the indictment 

period rather than the entire attribution period. As explained by Philips, his analysis and 

conclusions related to the entire attribution period. 294 He noted that this period of 

months "can be considered representative of the operation of the 3 mobile phones".295 

Since this was the entire period during which Merhi was alleged to be using the phone, 

any calls during that period that either co-located or dislocated with Merhi's two phones 

would be probative of attribution. 

180. There was no reason, when determining this factual question, to focus on the calls that 

happen to fall within the indictment period. The shorter indictment period was merely 

the range of dates during which the Prosecution alleged Ayyash, Merhi and Badreddine 

formed their agreement to assassinate Mr Hariri.296 There was no relationship between 

this date range and the timing of Merhi' s alleged use of Green 071, nor any suggestion 

that Merhi only started to use the phone on 11 November 2004. 

181. Accordingly, the fact that there is a smaller number of calls that fall within the 

indictment period is irrelevant to whether Merhi used Green 071. The Chamber erred 

in its focus on that period. 297 

2. Impact 

182. Because of this error, the Chamber failed to appreciate the strength of the co-location 

evidence. This error contributed to the Chamber's erroneous conclusion that there was 

insufficient co-location to attribute Green 071 to Merhi. 

292 Judgment, para.3645. 

293 Judgment, para.3620. 

294 J.E.PHILIPS/PRH435:P02120, pp.2, 4, 16, 190. 

295 J.E.PHILIPS/PRH435:P02120, p.190. 

296 Consolidated Indictment, para.48(a). 

297 Judgment, paras.3643-3644. 
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same cluster of cells in south Beirut".302 It omitted the activation of SINFIL3 in the 

298 See ICTY, Kvocka AJ, para.23. 

299 Judgment, paras.2654, 3660. 

300 J.E.PHILIPS/PRH435:T357(2017-04-19), p.99; J.E.PHILIPS/PRH435:T358(2017-04-20), pp.26-27, 68. 

301 Judgment, para.3659. See Judgment, para.3541. 

302 Judgment, para.3659. 
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suburb of Sin el Fil in central-eastern Beirut on 15 January 2005.303 While the Chamber 

noted this instance of co-location in the Judgment,304 it disregarded the fact that this too 

was an instance of movement outside south Beirut. 305 

188. This instance of movement is supportive of attribution. At 18:41, Merhi's Purple 231 

activated ZALKAl in north-east Beirut. At 18:51:07, Green 071 started a call activating 

SALOUM3, and ended it activating SINFIL3 at 18:51:38. Exactly one minute later, 

Purple 231 activated that same cell - SINFIL3. As reflected in the map below, this 

instance suggests that Merhi and Green 071 were both moving in the same direction 

and through the same cell in the same minute. Based on the activations of Merhi's 

Purple 231, Philips identified "a potential progressive movement to the south, south

west, which would continue the movement from ZALKA, SALLOUM, and then to 

SINFIL". 306 

303 A.DONALDSON/PRH230:P01962.l, paras.233-234; J.E.PHILIPS/PRH435:T358(2017-04-20), p.66. 

304 Judgment, paras.3522 (referring to fn.6998), 3541, 3652, 5349-5351, 5355. 

305 Judgment, para.3660. 

306 J.E.PHILIPS/PRH435:T358(2017-04-20), p.67. 
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Cell Activations of Green 071 and Merhi's Purple 231, 15 January 2005307 

ZALK Al 

Beirut 

TA8Ei2 

SFE!R3 

189. Moreover, SINFIL3 was an unusual cell for Merhi' s Purple 231: he only activated it 

twice in the more than two years and thousands of activations on his phone. 308 One of 

those two occasions was within 60 seconds of the only time Green 071 activated this 

cell. 

190. The Chamber's error appears to have been through inadvertence. Elsewhere in the 

Judgment, it noted that this activation was one of the times "Green 071 activated cells 

outside of its main area of concentration in Bourj Brajneh and Haret Hreik". 309 

However, the Chamber clearly omitted this fact from its analysis of whether Merhi used 

Green 071, concluding that there was only one such instance of movement outside of 

307A.DONALDSON/PRH230:P01962.l, p.88. See also J.E.PHILIPS/PRH435:P02120, p.140; Judgment, 
para.3541. 

308 The only other instance was on 12 February 2004: P00527, p.40. See Judgment, para.5355. 

309 Judgment, para.3522, fn.6998. 
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310 Judgment, paras.3659-3660. 

311 A.DONALDSON/PRH230:T357(2017-04-19), p.99. 

312 Judgment, paras.3537, 3652. 

313 Judgment, paras.3537, 3652. 

314 Judgment, para.3660. 
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inference apparently accepted by the Chamber. 

315 Judgment, para.3666. 

316 Judgment, para.3617. 

317 Judgment, para.3617. See Judgment, paras.5509-5511. 

318 Al-Jadeed Contempt AJ, para.56; ICTY, Karadiic AJ, paras.128, 209. 

319 See Judgment, paras.3655, 3657. 
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197. That is how domestic courts have used this evidence and how the Chamber should have 

used it in this case: 

a) In R. v. Breen, the United Kingdom Court of Appeal (Criminal Division) held that 

the fact the co-accused "knew each other and lived very close to one another" had 

to be taken into account in combination with the other evidence of identification. 

As held by the Court, "[t]he evidence here, if one views little bits of it in isolation, 

might not seem compelling, but the combination of the interlocking evidence that 

there was does, in our judgment, constitute a case to answer."320 

b) In R v. Baal, the British Columbia Court of Appeal held that the jury was entitled 

to weigh the "eyewitness identification evidence in light of the other circumstantial 

evidence," including that the accused was friends with one of the co-accused who 

was found to have been involved in the robbery. 321 

c) In Hetherington v. Her Majesty's Advocate, the Scottish High Court included the 

following as evidence of the accused's participation: "The co-accused, who was 

established to be one of the robbers, had been a friend of the appellant for many 

years."322 

d) In James v. Her Majesty's Advocate, the United Kingdom High Court of Justiciary 

Appeal Court affirmed the lower court's decision that the accused's telephone 

contact with a co-accused was an additional source of evidence of identification. 323 

e) In R. v. Dossett, the United Kingdom Court of Appeal (Criminal Division) noted 

the accused's past criminal association with a co-accused. The Court held the 

accused's "links to the co-accused" supported the other evidence of identification 

by "making it less likely that it was the result of pure coincidence". 324 

320 UK, Breen, p.5. 

321 Canada, Baal, para.36. 

322 UK, Hetherington, para.17. 

323 UK, James, paras.17, 21. 

324 UK, Dossett, p.6. 
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~ .. 
reference to phone 3767165, p.2; A.DONALDSON/PRH230:P02026.2, Annex E, reference to phone 3523935, 
p.2; A.DONALDSON/PRH230:P01962.l, Annex C, reference to phone 3020091, p.2; P00527, rows.3089-3090, 
3148,3156,3160,3162,3166. 

327 Judgment, para.5537. 

328 Judgment, paras.5509-5511. 

329 Judgment, para.4735. 

330 Judgment, para.5510. 

331 Judgment, para.5511. 

332 G.PLATT/PRH147:P01889, slide 139. 
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203. The Chamber failed to take into account its own findings and the evidence about the 

common origins and function of the Green Network phones. Those findings and 

333 Judgment, para.3462. 

334 Badreddine used his number 354 for 283 of these calls, and used mobile 944 for the remaining 46 calls: 
Judgment, paras.4112, 4181. 

335 Judgment, para. 3 619. 
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evidence provided relevant context to Green 071, particularly regarding the period 

when the Prosecution alleged Merhi started using the phone. 336 

204. The Prosecution alleged that Merhi started using Green 071between20 September and 

24 September 2004 based in part on the changes in the phone's geographic profile and 

the contacts before and after those dates. 337 As found by the Chamber, the other Green 

phones behaved similarly to Green 071 before and after their attribution to Ayyash and 

Badreddine. This contextual evidence assists in confirming that Green 071 changed 

users, as alleged by the Prosecution. 

205. Instead of considering the evidence on Green 071 in context, the Chamber evaluated it 

in isolation. It noted that Green 071 was inactive between 20 September and 

24 September 2004, following which both its geographical profile and contact profile 

changed. Based on this evidence, the Chamber concluded "something changed after 

20 September 2004,"338 and noted that "a change of user is one possibility". 339 

However, it identified two other possibilities: "a change in the reason for contacting 

others in the closed network" or "the user[ ... ] could simply have moved house". 340 The 

Chamber relied on the fact that there was no change of handset that occurred at the time 

of the alleged change of user. 341 

206. The Chamber's own findings and the evidence about the origins of the other Green 

Phones were relevant to this issue, including when and how they ended up in their users' 

hands. The Chamber should have considered the similarities between the start of the 

attribution of the other two Green Phones alongside the evidence of Green 071. 

207. First, the timing is similar. Ayyash's Green 300 was attributed to him starting on 

30 September 2004, following a three-day period of inactivity from 27 September to 

30 September.342 Badreddine's Green 023 was attributed to him starting 

336 Judgment, para.3625. 

337 Judgment, paras.3625-3636. 

338 Judgment, para.3635. 

339 Judgment, para.3635. 

340 Judgment, para.3635. 

341 Judgment, para.3635. 

342 Judgment, para.3147. 
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6 September 2004, following a six-day period of inactivity from 30 August to 

6 September.343 This is similar to the change observed in Green 071 following its four

day period of inactivity from 20 September to 24 September. 344 

208. Second, Ayyash's Green 300 experienced a similar change in contact profile once the 

phone was attributed to him. 345 Prior to its attribution to Ayyash on 30 September 2004, 

Green 300 exchanged calls with four other Green Phones. 346 Following its attribution 

to Ayyash, Green 300 was only in contact with Badreddine's Green 023, with the 

exception of four incoming calls and service text messages. 347 The same occurred for 

Green 071. Prior to the four-day period of inactivity, Green 071 had contact with four 

Green Phones. Following 24 September, with the exception of two brief inbound calls 

and service text messages, Green 071 was exclusively in contact with Badreddine's 

Green 023. 348 

209. Third, the handset usage for all three phones is similar. Neither Green 300 nor Green 

023 changed handsets when those phones were attributed to Ayyash and Badreddine, 

respectively. 349 Indeed, in its assessment of the Green Network, the Chamber noted that 

its mobiles "engaged in almost no handset swapping". 350 The same occurred for Green 

071: there was no change of handset following the four-day period of inactivity. 

However, because the Chamber failed to consider the evidence in context, it relied on 

this fact as evidence that no change of user occurred. 351 

210. These similarities between the phones are not mere coincidences: as the Chamber 

found, the three Green Phones (Green 071, Green 023 and Green 300) had a common 

mission that involved deliberate exclusivity. 352 There was a strict discipline and 

343 P01211, p.1; A.DONALDSON/PRH230:P02023.3, para.316. 

344 Judgment, para.3635. 

345 Judgment, para.2234. 

346 Judgment, para.3147. 

347 Judgment, para.3148. 

348 Judgment, para.3633. 

349 Judgment, paras.3332, 4205. See also Judgment, para.2201. 

350 Judgment, para.2240. 

351 Judgment, para.3635. 

352 Judgment, para.2246. 
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354 See Judgment, para.2198. 

355 Judgment, para.3661. 

356 Judgment, para.3635. See also above at fn 132. 
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D. Sub-Ground 4(D): The Chamber erred in fact by miscalculating Green 071 's cell 

activations in SFEIR3 

1. The Chamber's error 

214. The Chamber made a factual error in its analysis of Green 071 's geographical profile 

that led it to conclude that "no real pattern has emerged" indicating that Green 071 

shared a geographical profile with Merhi's Purple 231. 357 Because of this error, it 

dismissed the geographic profile evidence as a whole. 

215. The Chamber made a mathematical error when it analysed Donaldson's evidence. 

Donaldson observed that both Purple 231 and Green 071 predominantly used SFEIR3 

during the day and that both phones predominantly used BRAJNE2 - which provided 

best predicted server coverage for Merhi's home - at night.358 Donaldson considered 

that this day/night-time split was consistent with the single Green 071 user living in the 

BRAJNE2 cell area and having day-time activity in the SFEIR3 cell area, and was 

consistent with the pattern of Merhi's Purple 231. 359 

216. The Chamber disagreed, but the sole source of the disagreement was a mathematical 

error of its own making. When the Chamber assessed this evidence, it changed the 

night-time window from Donaldson's 20:00-10:00 to 18:00 to 6:00,360 which meant it 

had to recalculate for itself the number day-time and night-time activations. In doing 

so, it made several mistakes, leading it to erroneously conclude that a majority of Green 

071 SFEIR3 activations were at night. It concluded that "eleven of the 20 [Green 071 

SFEIR3 activations] occurred [at night] between 18:00 and 06:00".361 

217. Even accepting the Chamber's unilateral change in the night-time window, as 

demonstrated by the table below, the Chamber's recalculation of the evidence was 

357 Judgment, para.3651. 

358 A.DONALDSON/PRH230:P01962.l, paras.144-148, 200-201; Judgment, para.3648. 

359 Judgment, para. 3648; A.DONALDSON/PRH230:T377(2017-07-03), p.64. 

360 Judgment, para.3649. 

361 Judgment, para.3649. 
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wrong. 362 The correct number of SFEIR3 activations using the Chamber's night-time 

window is six, while the remaining 14 are between 6:00 and 18:00. 363 Indeed, despite 

the change in time window, the day-time/night-time split is identical to that observed 

by Donaldson. 364 

Day-time activations (06:00-18:00) 

Date Time Outgoing Incoming Start Cell End Cell 
Name Name 

1 24/09/2004 17:47:10 3140026 3150071 SFEIR3 SFEIR3 

2 27/09/2004 09:32:10 3140023 3150071 SFEIR3 SFEIR3 

3 27/09/2004 13:07:14 3150071 3140023 SFEIR3 SFEIR3 

4 28/09/2004 09:29:15 3140023 3150071 SFEIR3 SFEIR3 

5 28/09/2004 14:40:00 3140023 3150071 SFEIR3 SFEIR3 

6 28/09/2004 15:29:57 3140023 3150071 SFEIR3 SFEIR3 

7 28/09/2004 16:07:38 3150071 3140023 SFEIR3 SFEIR3 

8 29/09/2004 16:04:59 3150071 3140023 SFEIR3 SFEIR3 

9 02/10/2004 11 :44:02 3140023 3150071 SFEIR3 SFEIR3 

10 07/10/2004 14: 14:56 3150071 3140023 SFEIR3 SFEIR3 

11 09/11/2004 14:55:13 146B93CO 3150071 SFEIR3 NIA 

12 12/01/2005 13:27:10 3140023 3150071 SFEIR3 SFEIR3 

13 20/01/2005 06:01:21 3150071 3140023 SFEIR3 SFEIR3 

14 20/01/2005 06:56:41 3140023 3150071 SFEIR3 SFEIR3 

Night-time activations (18:00-06:00) 

1 27/09/2004 19:33:24 3150071 3140023 SFEIR3 SFEIR3 

2 28/09/2004 19:02:47 3140023 3150071 SFEIR3 SFEIR3 

3 28/09/2004 19:24:47 3140023 3150071 SFEIR3 SFEIR3 

4 2910912004 00:29:40 3150071 3140023 SFEIR3 SFEIR3 

5 13/01/2005 19 50 44 3150071 3140023 SFEIR3 SFEIR3 

6 15/01/2005 23:40:49 3150071 3140023 SFEIR3 SFEIR3 

362 The Chamber also incorrectly calculated the number Green 071 's calls activating SFEIR3 before midday as 
eight (the correct number is six) and the number of calls between midday and 18:00 as seven (the correct number 
is nine): Judgment, para.3649. 

363 PO 1205, rows.O 198, 0204-0205, 0207-0211, 0213-0214, 0216-0217, 0221, 0223, 0225, 0229, 0231, 0234, 
0240-0241. 

364 A.DONALDSON/PRH230:P01962. l, para.201. 
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This is consistent with Donaldson's observation that the single user of Green 071 was 

living in the BRAJNE2 cell area and had day-time activity in the SFEIR3 cell area. 

218. Moreover, despite changing the time-window of analysis for night-time for Green 071, 

the Chamber did not re-calculate the pattern observed for Purple 231, which was the 

ultimate reference point for determining whether Green 071 and Purple 231 shared a 

geographical profile. It only assessed its (incorrect) recalculation for Green 071 against 

Donaldson's observation. 

219. The table below compares the behaviour of Purple 231 to Green 071 usmg the 

Chamber's time-window.365 It shows the percentage of Green 071 'sand Purple 23l's 

SFEIR3 activations, respectively, between 06:00-18:00 and 18:00-6:00. As is evident, 

the table demonstrates that a high percentage of Purple 231 's SFEIR3 activations 

(81.2%) and Green 07l's SFEIR3 activations (70%) were during the day. The 

percentage of night-time SFEIR3 activations by both phones was far less (18.8% and 

30%, respectively, for Purple 231 and Green 071 ). 

Purple 231 

Actual Green 071 
activations 

Trial Chamber's 
miscalculation of 

Green 071 

SFEIR3 06:00 to 18:00 

81.2% 

70% 

45% 

SFEIR3 18:00 to 06:00 

18.8% 

30% 

55% 

Thus, the table demonstrates that even using the Chamber's day/night-time split, Green 

071 's and Purple 231 's activations of SFEIR3 are consistent with one another. 

220. Because of the Chamber's error, it erroneously found that the data showed Green 071 

activating SFEIR3 'out of hours', and that it "[did] not see the same pattern" that 

365 See Annex A- Calculation of Purple 231 Activations of SFEIR3. 
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366 Judgment, paras.3650, 3651. 

367 Judgment, para.3671. 

368 Judgment, para.3651. See also Judgment, paras.3652-3671. 

369 The geographic profile evidence is summarised below at paras.233-236. 

370 Judgment, para.3635. 
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371 Judgment, para.3519. 

372 See Sub-Ground 4(C)(iii). 

373 Judgment, para.2246. 

374 Judgment, para.2235. 

375 See Judgment, para.2198. 

376 Judgment, para.3670. See Judgment, para.3493. 

377 J.E.PHILIPS/PRH435:P02120, p.4. 
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228. Out of Green 071's46 calls after 24 September 2004, there were 40 pairings that were 

candidates for co-location with one of Merhi 's phones: 21 instances of "could be co

located" and 19 instances of "would not preclude co-location". 378 

229. These instances include a number of occasions when one of Merhi's phones activated 

the same cell as Green 071 within a short time: 

a) 24 September 2004: Green 071 activated SFEIR3 between 17:47:10-17:47:22. 

Merhi activated the same cell ten seconds later on his Grey Phone. 379 

b) 27 September 2004: Green 071 activated SFEIR3 at 9:32. The Grey Phone activate 

that cell seven minutes later.380 

c) 28 September 2004: Merhi activated SFEIR3 between 16:06:56-16:07:12. Green 

071 activated that cell 26 seconds later. 381 

d) 30 September 2004: Green 071 activated BRAJNE2 between 21:49:35-21:51:28. 

This was a I -second overlap with Merhi receiving a call in the same cell at 

21:51:27.382 

e) 7 October 2004: Merhi activated SFEIR3 on his Purple 231 between 14:09:43-

14:10:49. Green 071 activated the same cell four minutes later. 383 

f) 6 November 2004: Green 071 activated BRAJNE2 between 10:34:28-10:34:56. 

Merhi activated the same cell with his Grey Phone just over a minute later at 

10:36:09. 384 

378 Judgment, paras.3639-3643; J.E.PHILIPS/PRH435:P02120, pp.2, 179. 

379 Judgment, para.3652; P02133( confidential),rows.0008-0009. 

380 Judgment, para.3652; P02133( confidential),rows.0052-0053. 

381 P02133( confidential),rows.0084-0085. 

382 J.E.PHILIPS/PRH435:P02120, paras.6.1.16, 6.1.17.15. See also Judgment, para.3652. 

383 Judgment, para. 3652; P02133( confidential),rows.0231-0231. 

384 P02 l 33( confidential),rows.0508-0509. 
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g) 2 January 2005: Merhi's Purple Phone activated BRAJNE2 at 19: 12:59, and his 

Grey Phone activate the same cell at 19: 14 :3 9. Green 071 activated the same cell 

at 19:18:21.385 

h) 12 January 2005: Green 071 activated BRAJNE2 between 20:20:08-20:21:49. 

Merhi activated that same cell less than a minute later at 20:22:28. 386 

i) 13 January 2005: Merhi activated SFEIR3 at 19:48:07. Green 071 activated the 

same cell less than three-minutes later.387 

j) 14 January 2005: Green 071 activated BRAJNE2 between 19:55:16-19:58:47. 

Merhi activated that same cell as the start and end cells for two calls in the next 

three minutes. 388 

k) 15 January 2005: Green 071 activated SINFIL3 as the end cell at 18:51:38. One 

minute later, Merhi activated this same cell. 389 

1) 20 January 2005: Green 071 activated SFEIR3 at 6:01:21. Merhi activated that 

same cell for two SMSs in the next five minutes on his Grey Phone. 390 

230. Merhi's phones never dislocated with Green 071 during the attribution period. 391 

Moreover, Green 071 's calls never overlapped with Merhi's phones - with the 

exception of a single one-second overlap in an incoming call. 392 

231. There are also two examples of movement, when Merhi's phones and Green 071 

appeared to be moving in tandem. This includes the instance on 15 January 2005 when 

Green 071 activated SINFIL3 in the suburb of Sin el Fil in central-eastern Beirut.393 

385 Judgment, para.3652; P02133( confidential),rows.1192-1193. 

386 Judgment, para.3652; P02133(confidential),rows.1319-1320. 

387 Judgment, para 3652; P02133(confidential),rows.1336-1337. 

388 P02 l 33( confidential),rows.1350-1352. 

389 P02133( confidential),rows.1368-1369. 

390 P02133( confidential),rows.1413-1415. 

39 1J.E.PHILIPS/PRH435:P02120, p.4. 

392 Judgment, para.3530. 

393 See Sub-Ground 4(C)(i). 
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395 Judgment, paras.3537, 3652. 

396 Judgment, paras.3537, 3652. 

397 Judgment, paras.3537, 3652. 

398 See Sub-Ground 4(D). 

399 A.DONALDSON/PRH230:P01962.l, para.204. 

400 See Sub-Ground 4(D). 

401 A.DONALDSON/PRH230:P01962.l, paras.144-148, 200-201; Judgment, para.3648. 

402 Judgment, para.3460. 
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407 Merhi exchanged 15 calls withAyyash's Mobile 165, 10 calls withAyyash's Mobile 935 and 7 calls withAyyash's Mobile 
091 for a total of 32 calls: Judgment, para.3462; A.DONALDSON/PRH230:P02026.2, Annex E, reference to phone 3767165, 
p.2; A.DONALDSON/PRH230:P02026.2, Annex E, reference to phone 3523935, p.2; A.DONALDSON/PRH230:P01962.l, 
Annex C, p.2. See Sub-Ground 4(C)(ii). 

408 Judgment, paras.5509-5511. 

409 Judgment, para.4735. 

410 See Sub-Ground 4(C)(ii). 

411 See Judgment, para.5205. 

412 See Sub-Ground 5(B). 
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a) On 14 January, Green 071 and Badreddine exchanged a three-and-a-half minute 

call from 19:55: 16 until 19:58:47. Less than a minute later, at 19:59:32, Merhi 

used his Purple 231 to call Purple Associate 744, following which he called Purple 

018 at 20:00:16. Purple 018 then called Oneissi twice at 20:01and20:04. 413 

b) On 15 January, Green 071 called Badreddine from 18:51:07 to 18:51:38, following 

which Merhi called Purple 018 at 18:52:38.414 

These apparent hierarchical call flows occurred during the period (12 -16 January 2005) 

when 60% of all Green 071 calls occurred. 415 This period coincides with the day that 

the Chamber found that Abu Adass disappeared (16 January 2005). 416 On this day, 

Green 071 's call activity peaked at 30% of total calls.417 

241. In addition, the Purple Phones were all deactivated shortly after the final call on the 

Green Network - which took place one hour before the assassination on 

14 February 2005. 418 Merhi stopped using Purple 231 on 15 February 2005, and the 

other two Purple Phones ceased operation on 16 February 2005. 419 

242. These similarities support the Prosecution's allegation that Merhi used Green 071 to 

coordinate the Purple Phones. All of these similarities are explained by Merhi using 

Green 071. 

3. No reasonable chamber could fail to find that Merhi used Green 071 

243. Based on the above, the only reasonable inference is that Merhi used Green 071. Each 

piece of evidence helps eliminate the possibility of coincidence. Once combined, no 

reasonable chamber could fail to find that Merhi used Green 071. That conclusion alone 

explains why: 

413 Judgment, para.5348. 

414 Judgment, paras.6514-6515. The Chamber addresses these calls in its discussion of the individual responsibility 
of the accused, and holds that it cannot conclude on the contents of these calls. However, it is nonetheless evidence 
of co-ordination. 

415 J.E.PHILIPS/PRH435:P01118, slide 155. 

416 Judgment, para.5434. 

417 J.E.PHILIPS/PRH435:P01l18, slide 155. 

418 Judgment, paras.2216, 6380. See Ground 8. 

419 Judgment, paras.2435, 2441, 2445. 

STL-11-01/A-2/AC 

Public 

85of184 29 March 2021 



R001766 

STL-11-01/ A-2/ AC 
F0024/20210329/R001680-R001864/EN/af 

a) Merhi was the user of the both phones that appeared to be co-locating with Green 

071; 

b) Merhi had such a high number of co-location candidates relative to Green 071 's 46 

calls, including the numerous times he activated the same cell within minutes -

sometimes seconds; 

c) Merhi's two phones never dislocated from Green 071, and only overlapped in time 

for a single second when Merhi received an incoming call; 

d) Merhi activated the same cell 50 km outside Beirut on the same day that Green 071 

activated the cell, and activated a cell between ANQOUN2 and Beirut during the 

same hour that Green 071 moved from the one to the other; 

e) Merhi's geographic profile matched that of Green 071; 

f) Merhi was in direct contact with Ayyash, and shared contacts with Badreddine; and 

g) Merhi and the other Purple Phones behaved in a manner that reflected their 

coordination with the Green Network. 

244. The Chamber erred in fact when it failed to find that Merhi used Green 071. 

F. Remedy 

245. The Prosecution requests that the Appeals Chamber correct the errors above and find 

that Merhi used Green 071. 

246. The Prosecution further requests that the Appeals Chamber take this corrected finding 

into account in its evaluation of the subsequent grounds of appeal, and in determining 

the Overall Remedy. In the Overall Remedy, based on the combination of the 

Chamber's errors, the Prosecution asks that the Chamber find Merhi and Oneissi guilty 

of Counts 1 and 6-9 of the Consolidated Indictment. 
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V. GROUND 5: THE CHAMBER ERRED IN LAW AND FACT IN 

FAILING TO FIND THE GREEN NETWORK WAS USED TO 

COORDINATE THE OVERALL CONSPIRACY 

Overview 

247. The Chamber erred in law and fact in failing to find that the Green Network was used 

to monitor and coordinate the terrorist attack and the preparations for the false claim.420 

248. The Chamber's erroneous conclusion regarding the role of the Green Network is the 

result of the following five errors: 

249. First, when determining the role of the Green Network, the Chamber expressly limited 

its consideration to evidence of "hierarchical call flows". In doing so, the Chamber 

erred in law by failing to take into account all relevant evidence, including its own 

relevant findings. 

250. Second, even within its narrow assessment limited to evidence of "hierarchical call 

flows", the Chamber erred. It considered each hierarchical call flow in isolation from 

the others and from other relevant evidence, limiting its contextual assessment to events 

on the specific day of the call flow. 

251. Third, the Chamber erred in its assessment of the evidence that Badreddine was a 

Hezbollah military commander prior to the indictment period. Although all relevant 

evidence points to Badreddine being a military commander in Hezbollah from 1995 at 

the latest, the Chamber held that there was not reliable evidence that Badreddine had 

this role prior to the indictment period. The Chamber failed to recognise that the 

evidence was corroboratory on the salient detail that Badreddine was a Hezbollah 

420 In paragraph l 5(b) of the Consolidated Indictment, the Prosecution alleges th at "[ t]he Green Network phones 
were used to monitor and coordinate the preparations for the attack, including the preparation of the false claim 
of responsibility. The Green Network was also used to monitor the physical perpetration of the attack." The 
Prosecution alleged Badreddine's role as identical to that of the Green Network. Consolidated Indictment, 
para.3(e). The notion of the Green Network as mission command comes from an Expert Witness Philips. See 
P01117, 5.4.8.28; J.E.PHILIPS/PRH435:T287(2016-09-02), p.69. The Prosecution also described the Green 
Network as the command network in its Final Trial Brief. While the Chamber primarily assesses whether the 
Green Network operated as mission command, the Prosecution accepts that this finding addresses the alleged 
monitoring and coordinating role. 
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military commander from at least 1995; and speculated that the evidence concerning 

his role prior to the indictment period may have been exaggerated. 

252. Fourth, the Chamber erred in its assessment of the evidence showing that the Green 

Network is a Hezbollah Network. It incorrectly required that Witness Al-Hassan's Rule 

158 evidence be corroborated by tested evidence simply because it was untested and 

contested. It also ignored corroborative evidence. 

253. Finally, the Chamber erred in failing to assess whether the alternative inferences it 

provided on the roles of the Green Network and Mr Badreddine were reasonable in light 

of the totality of the evidence. Even a cursory analysis shows they were not reasonable. 

254. In this Ground, the Prosecution primarily relies on the Chamber's own findings on the 

evidence. The Prosecution does not ask the Appeals Chamber to re-assess the evidence 

itself, but rather identifies findings that the Chamber failed to recognise were relevant 

to the determination of the role of the Green Network, or other matters specific to the 

sub-grounds, and thus failed to consider. 

255. Only where the Chamber did not make explicit findings does the Prosecution ask the 

Appeals Chamber to look to the evidence. In doing so, the Prosecution relies on 

evidence summarised in the Judgment. This summarised evidence consists almost 

entirely of call sequence tables, which the Chamber accepted as reliable representations 

of the underlying cell activity, including locations and movements. 421 The Chamber 

noted that there was no "serious challenge to reliability of the call sequence tables as 

extracts from the call data records". 422 

A. Sub-Ground S(A): The Chamber erred in law by failing to take into account evidence 

relevant to determining the Green Network's role in the assassination and the preparations 

of the false claim, expressly limiting its consideration to evidence of"hierarchical call flows" 

and attribution 

256. The Chamber erred in law by failing to consider all relevant evidence and its own 

relevant findings, including its findings on the criminal responsibility of Green Network 

421 Judgment, paras.1996-1998. 

422 Judgment, para.380. 
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user Ayyash, when determining the role of the Green Network. If the Chamber had 

considered all relevant evidence and findings, it would have concluded that the Green 

Network monitored and coordinated the assassination. 

1. The Chamber did not consider all relevant evidence and findings 

257. While it accepted that its task as trier of fact was to asses all relevant evidence 

holistically,423 the Chamber did not consider all relevant evidence, and findings derived 

from that evidence, when determining the role of the Green Network. The Chamber 

indicated precisely what categories of evidence it considered relevant to its conclusion 

that "it is not satisfied that the Green Network functioned as 'mission command"'.424 

Specifically, "[t]he Trial Chamber carefully considered the so-called call flows from 

the Green to the Blue and Red networks. It also considered its findings on the attribution 

of various mobiles."425 Evidence of call flows from the Green to the Blue and Red 

networks is not the entirety of the evidence relevant to determining the role of the Green 

Network. 

258. In considering only the alleged hierarchical call flows in relation to the role of the Green 

Network, the Chamber ignored evidence relevant to the Green Network's and 

Badreddine's involvement in the terrorist attack and the false claim. 426 For the Chamber 

to properly determine whether the Green Network coordinated the assassination and the 

preparation of the false claim, it would have had to consider the cumulative implications 

of the following evidence and findings. 

423 Judgment, para.245. See also Judgment, paras.230-237 (and authorities cited); Al-Jadeed Contempt AJ. 
para.56;_IRMCT, Karadiic AJ, paras.128, 209; ICTY, Kvocka AJ, para.23; Lebanon, LCCP, Arts 179, 296(0); 
Decision No.298/2013. 

424 Judgment, para.4741. 

425 Judgment, para.4741. 

426 The role of the Green Network cannot be separated from Badreddine's role in the conspiracy. See Consolidated 
Indictment, paras. 3( e ), l 5(b ). The Chamber considered Badreddine' s role within Hezbollah only in relation to his 
role in the conspiracy and not when considering the role of the Green Network. Judgment, paras.6554-6555, 6557-
6576. 
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428 Judgment, para.3411. 

429 Judgment, para.6383. 

430 Judgment, para.4262. 

431 Judgment, para.6380(ii). 

432 Judgment, para.2232. See also Judgment, paras.2233, 2239, 2246, 2426. 

433 Judgment, para.6380(ii). See also Judgment, para.2235. 

434 Judgment, para.2234. 
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435 Judgment, para.2236. 

436 Judgment, para.2423. See also Judgment, paras.4671, 6380(ii). 

437 Judgment, para.2424. See also Judgment, para.4671; POl 118, slide: 137 (between 28 January and 14 February, 
all Ayyash's Green Network calls with Badreddine were made during time periods when Ayyash and other Red 
Network phone users were also in communication with each other). 
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440 Judgment, para.4268. 

441 See Sub-Ground S(B). 
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• It accepted that the Green Network calls on 31 January 2005 may connect to the 

mid-morning surveillance of Mr Hariri's journey to the Higher Shiite Council and 

his return to Quraitem Palace. 442 

• It considered that the Green Network calls on 12 February 2005 link with the 

surveillance of Mr Hariri when he visited the Sacre Coeur Church. The afternoon 

calls also "could have context and may be associated with surveillance of the route 

between Faqra Villa and Quraitem Palace". 443 

271. The Chamber concluded, "Mr Ayyash's calls to Mr Badreddine, however, point to him 

at least knowing that Mr Hariri was under surveillance and that on Monday 14 February 

2005 he was the subject of the attack".444 

272. The Chamber did not expressly consider Green Network links to surveillance beyond 

hierarchical call flows, but it did summarise evidence of the surveillance of Mr Hariri 

showing these links. This evidence is also relevant to showing the Green Network's 

link to Mr Hariri assassination as well as the hierarchy among the Networks and within 

the Green Network itself, and the Chamber should have considered it in determining 

the role of the Green Network. 

273. The Chamber accurately summarised this evidence, which comes from call sequence 

tables the Chamber accepted as reliable representations of the underlying cell 

activity.445 The Appeals Chamber should rely on the Chamber's evidence summaries 

in considering this ground. 

274. The evidence shows that Green Network activity between Badreddine and Ayyash 

largely coincided with the surveillance period from 20 October 2004 to 14 February 

2005 undertaken by the other Network phones, and in which Ayyash was involved.446 

Almost all Green Network calls between Badreddine and Ayyash (78 of 80) took place 

442 Judgment, paras.6606-6607. 

443 Judgment, para.6613. 

444 Judgment, para.6634. 

445 Judgment, paras.1996-1998. 

446 Judgment, paras.4734-4736. 
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paras.4604-4620; and 14 February 2005, Judgment, paras.4621-4655. 

449 Judgment, paras.4689-4720. The dates of overlap between Green Network calls and proven instances of mobile 
surveillance are: 21 December 2004, Judgment, paras.4691-4692. See also Judgment, paras.4330-4339. 27 
December 2004, Judgment, para.4693. See also Judgment, paras.4356-4363. 31 December 2004, Judgment, 
para.4695. See also Judgment, paras.4383-4388. 31 January 2005, Judgment, paras.4705-4706. See also 
Judgment, paras.4505-4526. 3 February 2005, Judgment, paras.4707-4708. See also Judgment, paras.4534-4546. 
7 February 2005, Judgment, paras.4711-4712. See also Judgment, paras.4553-4559. 8 February 2005, 
Judgment, paras.4713-4715. See also Judgment, paras.4560-4585. 12 February 2005, Judgment, paras.4716-
4717. See also Judgment, paras.4604-4620. 14 February 2005, Judgment, paras.4718-4720. See also Judgment, 
paras.4621-4655. 

450 Judgment, para.4731. See also Judgment, paras.4314-4322, 4325-4329, 4399-4405. 
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that the mission of the Green Network was the attack but also the coordinating role of 

the Green Network and Badreddine. 

277. Finding that network mobile users were involved in the purchase of the van does not, 

of itself, demonstrate the elements of the crimes or modes of liability charged in the 

Consolidated Indictment. Therefore, contrary to the Chamber's reasoning,451 these facts 

did not have to be proven beyond reasonable doubt for the Chamber to consider this 

evidence, or its own findings, along with the totality of the evidence relevant to the role 

of the Green Network. 452 

278. The Chamber found that "[a] 'dealership' in Tripoli sold the Canter to two unidentified 

men on either Monday 17 or Tuesday 25 January 2005. Of those two dates, 25 January 

2005 is the more probable."453 It also concluded,"[ o Jn Tuesday 25 January 2005, in the 

afternoon, there were seven network mobile calls with Subject 6's attributed Blue 610, 

connecting to cells in Tripoli. Four of them were with Mr Ayyash on Blue 233. Mr 

Ayyash's Green 300 called Mr Badreddine's Green 023 at 15:10 that day. That was in 

between two of Blue 610's seven calls in Tripoli-approximately eleven minutes after 

the fourth call and 27 minutes before the fifth."454 

279. The Chamber "also found that Mr Ayyash's Green 300 and Mr Badreddine's Green 

023 were in contact on Monday 11 January 2005, the sole day in the amended 

consolidated indictment period when Green 300 activated a cell in Tripoli. They were 

also in contact on Friday 15 January 2005 when another network mobile user, Blue 817 

was in Tripoli and communicated with Subject 6 on Blue 610 who was in Beirut. 

Subject 6 on Blue 610 called Mr Ayyash as user of Red 741, Green 300 and Blue 233. 

Further contact occurred on Tuesday 25 January 2005 when the Canter was most likely 

purchased from the Tripoli 'dealership' ."455 

451 Contra Judgment, paras.4748, 4795, 6616. 

452 See Sub-Ground l(B). See also e.g. ICTY, Galic AJ, para.218. 

453 Judgment, para.6380(vi). See also Judgment, para.4792. 

454 Judgment, para.6380(vi). 

455 Judgment, para.6629. 
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456 Judgment, para.4793. 

457 Judgment, para.4795. 

458 Judgment, para.6604. 

459 Judgment, para.6748. 

460 Judgment, paras.6614-6615, 6617. See also Judgment, paras.2236, 6380(vii). 

461 Judgment, paras.2399, 2409, 6579. See also Judgment paras.2216-2217. 

462 Judgment, paras.6614-6615. See Judgment, paras.2236, 6617. 
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463 See Judgment, paras.6484-6551, 6641-6841 (see specifically para. 6655, 6717-6718, 6721, 6741 ). 

464 Judgment, para.6741. 

465 Judgment, paras.6717-6718. See also Judgment, para.6655. The Chamber's chosen dates are arbitrary. The 29 
January decision cuts off a date of Blue and Red network surveillance, including significant Green Network 
activity on 28 January 2005 among other surveillance activities prior to that day. 

466 Judgment, para.6579 (the days are 31January2005, 3 February 2005, 8 February 2005, and 12 February 2005). 

467 Judgment, para. 6721. 

468 Judgment, para.6741. See also Judgment, paras.6655, 6734-6740. 
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471 See e.g. Judgment, para.5860. 

472 Judgment, paras.5770, 5860. 

473 Judgment, paras.5773, 5860, 6380(xi. ). 

474 See e.g. Judgment, para.12. 

475 Judgment, para.6380(x.). 

476 Judgment, para.5316. 

477 Judgment, para.6380(x.). 
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288. If the Appeals Chamber attributes Green 071 to Merhi, then it should also consider 

further evidence summarised by the Chamber linking the Green Network to the 

disappearance of Abu Adass. This evidence reinforces the Green Network's role as the 

overall coordinator of the plot. It shows hierarchical Green-Purple call flows on 14 and 

15 January 2005, and Green Network calls between Badreddine and Green 071 (Merhi) 

every day from 12 January to 15 January. 478 The evidence shows that more than half of 

all calls between Badreddine and Green 071 (Merhi) took place over the five days up 

to and including the disappearance of Abu Adass. The Prosecution addresses the 

hierarchical call flows in further detail in Sub-Ground 5(B). 

2. If the Chamber had considered all relevant evidence and findings, it would have 

concluded that the Green Network monitored and coordinated the assassination 

289. In determining the Green Network's role, the Chamber analysed only hierarchical call 

flows. Moreover, as noted in Sub-Ground 5(B) below, it looked at the calls flows in 

isolation from each other and other evidence relevant to the Green Network's role in 

relation to the assassination and the false claim. Despite this, the Chamber accepted that 

"Mr Ayyash's calls to Mr Badreddine [ ... ]point to him at least knowing that Mr Hariri 

was under surveillance and that on Monday 14 February 2005 he was the subject of the 

attack."479 

290. The Chamber accepted that specific calls on 31 January and 12 February appeared to 

connect to surveillance. 480 Had it considered its findings on even these two days 

together, it could not have failed to notice a pattern of Green Network calls from 

Badreddine to Ayyash followed by Ayyash using the Red Network to communicate 

with other Red Network phone users who are involved in surveillance of Mr Hariri or 

locations relevant to him.481 Information is conveyed from Badreddine to Ayyash and 

then from Ayyash to other phone users who the Chamber accepted were conspirators. 

This pattern demonstrates the Green Network's coordinating role. 

478 Judgment, paras.5342-5358. 

479 Judgment, para.6634. See also Judgment, para.6621. 

480 Judgment, para.6616. 

481 Judgment, paras.4515, 4616. 
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291. Another pattern emerges when the calls on just these two days are considered together: 

Green Network calls during or shortly after Ayyash is involved in surveillance of Mr 

Hariri or locations relevant to him.482 This pattern shows that Badreddine used the 

Green Network to monitor the preparations for the assassination. It also shows that 

Ayyash reported to Badreddine in circumstances where Badreddine was not himself 

directly involved in surveillance. This strongly suggests a hierarchy, and therefore 

supports the coordinating role of the Green Network. 

292. The Chamber's findings linking the Green Network to the purchase of the van and the 

assassination itself reveal the same pattern of Ayyash reporting to Badreddine over the 

Green Network regarding events linked to the conspiracy. The Chamber found "calls 

on 25 January 2005 were consistent with the user of Blue 610, attributed to Subject 6, 

in Tripoli, informing Mr Ayyash that the Canter had been purchased, and that Mr 

Ayyash in tum informed Mr Badreddine of this fact". 483 For the Chamber, the "most 

likely conclusion" was that the call from Ayyash to Badreddine on 14 February 2005 

involved "Mr Ayyash informing Mr Badreddine of something related to the attack". 484 

293. The strength of these patterns would have been clear had the Chamber properly 

considered these hierarchical call flows in their totality and in the context of the 

evidence as a whole (Sub-Ground 5(B)). The patterns are also strengthened by 

consideration of all the findings and evidence relevant to the mission and role of the 

Green Network. 

294. The Chamber's findings on the characteristics of the Green Network and its users show 

that Ayyash, Badreddine and the user of Green 071 used the Green Network for a 

particular, secret purpose. Its findings on the internal calling patterns of the Green 

Network and on Badreddine's and Ayyash's relevant roles within Hezbollah 

demonstrate that there was a hierarchy within the Green Network. If the Chamber's 

erroneous findings on Badreddine's role as a Hezbollah military commander during the 

indictment period (Sub-Ground 5(C)) and on the Green Network as a Hezbollah 

482 Judgment, paras.4518-4519, 4618-4619. 

483 Judgment, para.6748. 

484 Judgment, paras.6614-6615. See also Judgment, paras.2236, 6617. 
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Network (Sub-Ground 5(D)) are corrected, this internal hierarchy within the Green 

Network is strengthened. 

295. Even without hierarchical call flows, findings and evidence linking the Green Network 

to Red and Blue Network surveillance show the Green Network user's mission was to 

assassinate Mr Hariri. Green Network calls during or after Ayyash's involvement in 

surveillance reinforce the pattern described above and in Sub-Ground 5(B). 485 There 

are examples of this calling pattern from 20 October 2004, the very first day of network 

surveillance of Mr Hariri. 486 This pattern continues throughout the surveillance 

period.487 

296. Moreover, findings and evidence of the Green Network's periods of inactivity when Mr 

Hariri was out of Lebanon and its shutting down on 14 February provide overwhelming 

support that, at least after 1 October 2004, the Green Network's sole mission was the 

assassination of Mr Hariri. 

297. The findings and evidence related to the Green Network should also be considered in 

light of the Chamber's findings on Ayyash. On most of the days that he was involved 

in surveillance that underpin his conviction, and on the day of the attack itself, Ayyash 

used the Green Network to coordinate with Badreddine. 

298. The shutting down of the Green Network in coordination with the Red Network is also 

powerful evidence showing advance knowledge and coordination between the Green 

Network and proven conspirators. 

299. Even without attribution of Green 071 or positive findings on the activities of the Purple 

phone users, the Chamber recognised the Green Network's temporal links to Abu 

Adass's disappearance are suspicious. If the Chamber's finding on the attribution of 

Green 071 to Merhi (Ground 4) is overturned, then the Appeals Chamber should revisit 

the link between the Green Network and the false claim. Indeed, if the Appeals 

485 See paras. 291-292, above. See also Sub-Ground 5(B). 

486 See Judgment, paras.4289-4292. 

487 See e.g. 21 December 2004, Judgment, paras.4330-4339; 22 December 2004, Judgment, paras.4340-4343, 
4347; 23 December 2004, Judgment, paras.4344-4347; 27 December 2004, Judgment, paras.4356-4363; 31 
December 2004, Judgment, para.4695; 28 January 2005, Judgment, paras.4477-4486; 7 February 2005, 
Judgment, paras.4553-4559. 
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Chamber accepts that Merhi used Green 071, this will necessarily impact the Chamber's 

findings on the involvement of the Purple Phone users in the delivery of the false claim 

(Ground 8). 

300. If Merhi is the user of Green 071, then he communicated with Badreddine over a covert 

network linked to the assassination of Mr Hariri. Merhi, Oneissi and the user of Purple 

018 engaged in coordinated activity in the weeks prior to Abu Adass' s disappearance 

and their phones were shut down on the day of his disappearance. Abu Adass appeared 

in the video falsely claiming responsibility for this assassination. These facts strengthen 

the inferences available from the suspicious spike in Green Network communications 

in the days before and on the morning of 16 January 2005 around the very time Abu 

Adass disappeared from his home. On the strength of these inferences, the Appeals 

Chamber should determine that the Green Network was also used to coordinate the 

preparation of the false claim. 

301. The Chamber's inability to identify any reasonable alternative inferences that are 

consistent with the totality of the evidence and its own findings on the Green Network 

and Badreddine (Sub-Ground 5(E)) reinforces that the Green Network monitored and 

coordinated the assassination as well as the preparations for the false claim. 

B. Sub-Ground 5 (B): The Chamber erred in law by considering each hierarchical call 

flow in isolation and limiting its contextual assessment to events on the specific day 

302. The Chamber erred in law by limiting its "careful analysis" of the alleged hierarchical 

calls flows - the only evidence it considered when determining the role of the Green 

Network- to the context of events occurring only on the day of the call flows. 488 The 

Chamber considered the evidence of the hierarchical call flows in isolation from each 

other, and also in isolation from other evidence relevant to determining Badreddine's, 

and hence the Green Network's, role in the assassination and the false claim. 

303. As noted in Sub-Ground 1 (C) of this Appeal, a trier of fact is "required to carry out a 

holistic evaluation and weighing of all the evidence taken together" when making a 

488 Judgment, paras.6509-6520, 6577-6582, 6593-6619. 
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finding. 489 It cannot consider evidence in a "piecemeal" or compartmentalised fashion 

but rather must consider the totality of the evidence. 490 As the Chamber itself 

acknowledged, this is because the value of individual pieces of evidence may only be 

apparent in the context of all other evidence. 491 

304. In this Sub-Ground, the Prosecution primarily addresses the isolation of the hierarchical 

call flows from each other. Sub-ground 5(A) addresses the Chamber's failure to take 

all relevant evidence and consider it in its totality. 

1. The Chamber isolated the evidence of hierarchical call flows from each other and all 

other evidence relevant to its determination of the Green Network's role in the assassination 

and false claim 

305. Although the Chamber correctly noted that it must consider the Green Network call 

flows in their totality, 492 it did not do that. The Chamber never assessed the Green 

Network calls, or even the hierarchical call flows from the Green to the Red and Blue 

Networks, in their totality. To the contrary, it assessed the evidence of the hierarchical 

call flows only in relation to other contextual evidence of what happened on the same 

day.493 

306. Instead of considering the evidence in its totality, the Chamber determined that it must 

connect each of the calls, "individually and together",494 to evidence of what was 

occurring on the day of the call. 

307. Indeed, the Chamber acknowledged it must examine the calls "in the context of every 

other call" and the importance of patterns. 495 But it then returned to the perceived need 

for each call to be connected to "known provable events" because "patterns need 

489 Al-Jadeed Contempt AJ, para.S6; ICTY, Popovic AJ, paras.1103, l lSO; ICC, Lubanga AJ, para.22. 

490 See Judgment, paras.232, 273; ICTY, Stakic AJ, para.SS ; ICTY, Karadiic Rule 98bis AJ, para.S6; ICTY. 
Tolimir AJ, para.247. 

491 See e.g. Judgment, para.230 citing inter alia Al-Jadeed Contempt AJ, para.S6, ICC Lubanga AJ, para.22. 

492 Judgment, paras.6S92, 6S93, 6S9S. See also Judgment, paras.230-237, 2S3, 273-274 (and authorities cited). 

493 Judgment, paras.6S07-6S20, 6S33-6S43, 6S77-6S82, 6603-6608, 6610-6616. 

494 Judgment, para.6S92. 

495 Judgment, para.6S93. 
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context".496 In its analysis, the Chamber did not consider whether the totality of Green 

Network evidence revealed patterns from which it could infer a connection to the 

assassination or false claim. It instead examined whether the alleged hierarchical call 

flows had context in isolation. Unless the Chamber's isolated day-by-day analysis 

demonstrated a link to a particular event related to the attack or the false claim, the 

Chamber eliminated those Green Network calls from its final assessment. 497 

308. Compounding its erroneous approach to the evidence, the Chamber deemed apparent 

connections to preparations for the attack or even the attack itself insufficient to 

demonstrate the Green Network's role. 498 Rather, the Chamber required that its analysis 

of calls in isolation reveal a more specific reason for the day-to-day Green Network 

calls.499 

309. The Chamber's requirement that, to be relevant, Green Network calls had to link to 

activity on the same day of the call is not supported by law or logic. In a circumstantial 

case like this one, the Chamber's isolated review of the evidence served no purpose. 

No single call or call flow proves the role of the Green Network. Rather, it is only the 

combination of that evidence that could prove the allegations. Moreover, for any given 

day when there was a Green Network call, there is no reason why Badreddine and either 

Ayyash or the user of Green 071 could not have discussed events that happened on 

previous days or planned for future days. Yet the Chamber did not allow for this 

possibility in its consideration of the evidence of the Green Network. 

310. The Prosecution does not dispute that Green Network activity, considered in its totality, 

must be linked to the assassination or false claim. This does not mean that all Green 

Network calls need to be individually linked to specific events on the day of the call to 

be meaningful. 

311. Not all patterns need arise from links to other contextual evidence. To the contrary, 

Expert Witness Philips's500 conclusions regarding the common mission amongst the 

496 Judgment, para.6595. See also Judgment, para.6513. 

497 See e.g. Judgment, paras.6618-6619. 

498 See Judgment, paras.6616-6619. 

499 See Judgment, paras.6605, 6608, 6611, 6613. See also Judgment, paras.4742, 6507-6520, 6533-6539. 

soo See Judgment, para.2151. 
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networks and the mission command role of the Green Network result exclusively from 

his analysis of call sequence tables and cell site evidence. From this evidence, Philips 

identified meaningful patterns from call flow patterns within the Green Network and 

between the colour-coded networks, as well as other connections between the networks. 

He recognized that these patterns suggest both an internal hierarchy within the Green 

Network, which the Chamber ignores in its analysis of the Green Network's role, and 

a hierarchy amongst the Networks, 501 the strength of which the Chamber ignores in its 

isolated, day-by-day analysis. 

312. By concluding its day-by-day hierarchical call flows analysis without ever considering 

them in their totality, the Chamber ignored the established principle that when 

determining whether an inference is reasonable, the trier of fact should not reject a piece 

of evidence because, considered alone, that evidence does not allow it to draw the 

inference sought. Rather, the trier of fact must consider the unified force of all the 

evidence together to determine whether it supports the inference sought, though none 

of the evidence alone would do so. 502 

313. The Chamber should have also considered the unified force of all hierarchical call 

flows, along with all relevant evidence. While a single sequential call flow from the 

Green Network to the Red Network or Blue Network may appear to be a coincidence, 

when this same scenario happens multiple times a pattern emerges that at least begins 

to eliminate the possibility of coincidence. When additional links between the Green 

Network and the preparations for the attack and the attack itself are also considered, the 

possibility of coincidence is eliminated. 

2. Holistic assessment of the evidence of hierarchical call flows reveals patterns of 

usage that show the Green Network's monitoring and coordinating role 

314. As shown in Sub-Ground 5(A), the Green Network call flows that the Chamber 

accepted as appearing to be linked to: surveillance (31 January and 12 February), 503 the 

501 See Judgment, paras.2384, 2407-2409, 2412-2416, 2424-2425. 

502 See e.g. IRMCT, Karadiic AJ, paras.128, 209; ICTY, Prlic AJ, para.1092; ICTY, Martic AJ, para.233.The 
Chamber itself accepted this principle. See Judgment, paras.230, 253, 273-274. 

503 See e.g. Judgment, para.6616. 
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purchase of the van used in the attack (25 January), 504 and the attack itself on 14 

February, 505 reveal patterns that point to Badreddine' s, and hence the Green Network's, 

monitoring and coordinating role. Considering even just the other four Green Network 

call flows that the Chamber considered could be connected to events 506 reinforces both 

of these patterns: 507 

• there are Green Network calls from Badreddine to Ayyash followed by Ayyash 

using the Red (or Blue) Network(s) to communicate with other network phone 

users who are involved in surveillance of Mr Hariri or locations relevant to him on 

28 January508 and 11 February509 ; and 

• there are Green Network calls during or shortly after Ayyash is involved in 

surveillance of Mr Hariri or locations relevant to him on 28 January,510 3 

February, 511 8 February, 512 and 11 February513 . 

315. If the Appeals Chamber grants Ground 4 of the Appeal and attributes Green 071 to 

Merhi, then it should also reassess the Chamber's treatment of the hierarchical call 

flows between Green 071 (Merhi) and the user of Purple 018 on 14 and 15 January 

2005.514 On 14 January 2005, Purple 018 calls Oneissi twice in quick succession 

immediately after receiving a call from Merhi. 515 At a minimum, these call flows show 

a pattern of coordination between the Green Network and the Purple phone users. This 

pattern is relevant to the Appeals Chamber's assessment of Ground 8. It shows a link 

between the Purple Phones and the attack through the Green Network, thereby 

strengthening the inference that Merhi, Oneissi, and the user of Purple 018 delivered 

504 See e.g. Judgment, para.6616. 

505 See e.g. Judgment, para.6617. 

506 See Judgment, para.6603. 

507 The Prosecution relies on the Chamber's summaries of the relevant calls for this analysis. 

508 See Judgment, para.4482. 

509 See Judgment, paras.4601-4602. 

510 See Judgment, paras.4482, 4484. 

511 See Judgment, paras.4537, 4540, 4544. 

512 See Judgment, paras.4573-4574. 

513 See Judgment, paras.4601-4602. 

514 See Judgment, paras.6514-6520. 

515 Judgment, para.5470. 
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the false claim for the assassination. The flow of the calls from Badreddine to Merhi to 

the user of Purple 018 and then, on 15 January, to Oneissi also suggests coordination 

by Badreddine. These call flows mimic the pattern of calls from Badreddine to Ayyash 

to Red Network or Blue Network phone users. 

316. Had the Chamber not isolated its analysis of the hierarchical call flows, it could not 

have failed to recognise these patterns. As argued above in Sub-Ground 5(A), these 

patterns support the monitoring and coordinating role of the Green Network. Had the 

Chamber considered the call flows holistically and along with the totality of relevant 

evidence, it would have recognised that Badreddine and the Green Network monitored 

and coordinated the preparations for the attack. 

C. Sub-Ground S(C): The Chamber erred in fact in failing to find Mr Badreddine was a 

Hezbollah military commander during 2004 and 2005 

317. Considering the totality of the evidence and the Chamber's own factual findings, no 

reasonable trier of fact could have failed to find Badreddine was a Hezbollah military 

commander during 2004 and 2005. 516 

318. Although it accepted that Badreddine was a "long standing and senior Hezbollah 

military commander",517 the Chamber considered that there was not reliable evidence 

that Badreddine had this role in 2004-2005.518 

319. The Chamber erred in its assessment of the evidence that Badreddine was a Hezbollah 

military commander prior to the indictment period by: 

• Failing to recognise that the evidence was corroboratory on the salient detail that 

Badreddine was a Hezbollah military commander from at least 1995 519 ; and 

516 Contra Judgment, paras.750, 6566, 6576. 

517 Judgment, para.750. 

518 Judgment, paras.750, 6566, 6576. 

519 Judgment, paras.6559-6560, 6563. 
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• Speculating that the evidence concerning his role prior to the indictment period 

may have been exaggerated. 520 

320. All relevant evidence points to Badreddine being a military commander in Hezbollah 

from at latest 1995. No evidence suggests an end to or break in that role. 521 Hezbollah's 

Secretary-General, Mr Hassan Nasrallah, is the primary source of evidence of 

Badreddine's military role in Hezbollah both pre and post the indictment period.522 

Nasrallah "lauded Mr Badreddine as one of Hezbollah's 'best leaders"', praised "at 

length Mr Badreddine's role in the resistance", and "stated that Mr Badreddine had 

been involved in the resistance from its 'first moments and hours', by forming, training 

and directing jihadi groups and being involved in multiple military operations".523 He 

stated "Mr Badreddine had assumed the 'leadership of the Military Central Command 

in Hezbollah' in 1995, was a military leader in July 2006 and by July 2016 commanded 

Hezbollah Military and security units in Syria". 524 The Chamber also acknowledged 

that Mr Badreddine had frequent contacts with ranking Hezbollah officials during the 

attribution period for his personal mobiles 354 and 944. 525 

321. Badreddine's public activities during the indictment period only reinforce this 

conclusion, and also supports the conclusion that he was an experienced operative with 

the necessary skills, knowledge, and ability to train others. The Chamber found that 

Badreddine used a false name526 and had no real estate registered in his name in 

Lebanon, 527 though there is evidence that he had at least one apartment outside of Beirut 

that was associated with his alias, Sarni Issa. 528 He carried numerous unsubscribed 

telephones. 529 The evidence establishes that Baredddine had a demonstrated knowledge 

520 Judgment, paras.6564-6565. 

521 Judgment, paras.6558-6560, 6563. 

522 Judgment, paras.6558-6559. 

523 Judgment, para.742. 

524 Judgment, para.744. 

525 Judgment, para.746. 

526 Judgment, para.4097. 

527 Judgment, para.4060. 

528 See Judgment, para.4050. 

529 Judgment, paras.4127, 4175, 4200, 4262. 
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of surveillance avoidance. 530 He had bodyguards, 531 owned multiple cars532 and 

switched cars throughout the week or even throughout the same day. He also "regularly 

switch[ed] the cars' number plates". 533 The Chamber omitted to assess the evidence on 

Badreddine's public lifestyle in 2005. 

322. The Chamber accepted evidence derived from Mr Nasrallah's statements as 

"incontrovertible" regarding Badreddine's military command role from 2011,534 but 

questions the reliability of his evidence of Badreddine's military role before 2011. 

Specifically, the Chamber did not accept Mr Nasrallah's statements that Badreddine 

had been in charge of the "Central Military Command" since 1995 planned assaults and 

"plant[ ed] explosives" forcing Israel to withdraw from Lebanon in 2000"535 and; "was 

a military leader" in 2006. 536 While the Chamber may rely on the same source of 

evidence in part and reject it in part,537 the Chamber did not even acknowledge that it 

is the same source of evidence in its analysis. 

323. The Chamber called into question the evidence from prior to the indictment period by 

emphasising a single insignificant inconsistency regarding the date when Badreddine 

first became a commander (1992 or 1995). 538 This discrepancy calls into question 

whether he started as a military commander in 1992. It cannot reasonably call into 

question whether he was a military commander at all before 2011. The only other basis 

for rejecting all of Mr Nasrallah's statements relating to Badreddine's role as a 

Hezbollah military commander from before 2011 is the Chamber's unreasonable 

speculation that his role prior to 2011 may have been embellished. 539 

530 Judgment, paras.4074-4077. 

531 Judgment, paras.4074, 4077. 

532 Judgment, para.4076. 

533 Judgment, para.4077. 

534 Judgment, para.750. 

535 Judgment, para.745. 

536 Judgment, para.743. 

537 IRMCT, Karadiic AJ, para.378; ICTY, Strugar AJ, para.78; ICTR, Karera AJ, para.88. 

538 Judgment, paras.6559-6560, 6563. 

539 Judgment, paras.6564-6565. 
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324. Given the evidence, no reasonable trier of fact could have failed to conclude Mr 

Badreddine was a Hezbollah military commander throughout the indictment period. 

The Chamber accepted that if Badreddine had "extensive military leadership 

experience", this "could have facilitated the planning, directing and executing of such 

a large-scale attack" and therefore supports his role of monitoring and coordinating the 

attack. 540 

D. Sub-Ground 5(D): The Chamber erred in law and/or fact in failing to find the Green 

Network was a Hezbollah Network 

325. The Chamber was not convinced of Witness Wissam Al-Hassan's evidence that 

Nasrallah acknowledged the Green Network as a Hezbollah Network. It therefore failed 

to find the Green Network was a Hezbollah Network despite evidence from the 

Secretary General of Hezbollah effectively acknowledging this. 541 The Chamber's 

failure to make this finding because of the following errors: 

• the Chamber erroneously refused to rely on Al-Hassan's untested evidence on this 

issue since it was untested and contested; and 

• it disregarded corroborative evidence and therefore erroneously concluded that 

there was no clear evidence linking Network 2 to the Green Network. 

1. The Chamber erred in law in requiring that Witness Wissam Al-Hassan's Rule 158 

evidence be corroborated because it was untested and contested 

326. As detailed in Ground l(E), the Chamber erred in law by holding that Rule 158 evidence 

on contested matters could be given no weight unless corroborated by tested 

evidence. 542 

327. The Chamber erred in law in finding Witness Wissam Al-Hassan's Rule 158 evidence 

"unreliable". 543 As Al-Hassan's evidence linking the Green Network to Hezbollah 

540 Judgment, para.6576. 

541 Judgment, paras.127, 771, 2243. 

542 See Sub-Ground 1 (E). 

543 See Judgment, para.2243 See also Judgment, para.2225 (citing and summarizing exhibits P02 l 2 l (confidential) 
and P02122( confidential)). 

STL-11-01/A-2/AC 110of184 29 March 2021 

Public 



ROOl 791 

STL-11-01/ A-2/ AC 
F0024/20210329/R001680-R001864/EN/af 

could not be the sole or decisive basis for a conviction, 544 it does not reqmre 

corroboration as a general matter oflaw and other untested evidence could corroborate 

his evidence. 545 Yet the Chamber deemed Al-Hassan's evidence unreliable without 

assessing whether any evidence corroborated it. 546 Al-Hassan' s statement and 

Nasrallah's press conference are corroboratory on the salient detail that the Network, 

discovered as a parallel Network to the one that was observing Mr Hairiri before his 

assassination, was a Hezbollah Network. 

2. The Chamber erred in law and/or fact in failing to consider relevant evidence and in 

holding that Al-Hassan's evidence was not corroborated 

328. The Chamber erred in law in failing to consider evidence clearly relevant to determining 

whether the Green Network is a Hezbollah Network. The Chamber incorrectly asserted 

that it is not clear that the Green Network phones are the same as Network 2 547 because 

it completely disregarded exhibits P02124 and P02125. The Chamber has not addressed 

either of these exhibits in its reasoning on the role of the Green Network548 or anywhere 

else in the Judgment although they are clearly relevant to the issue of whether the Green 

Network phones are the same as Network 2. 549 

329. Exhibit P02124 is a report analysing the communications made by three mobile 

numbers given by Nasrallah to Al-Hassan to prove that Network 2 was used to trace 

Lebanese suspected to be agents for the Mossad. This exhibit includes Green 023 and 

Green 300 as Network 2 phones, directly linking Network 2 with two of the three Green 

Network phones. 550 

544 Judgment, para.127. 

545 See Popovic AJ, paras.96, 1226. Two pieces of evidence which are insufficiently reliable on their own may 
sufficiently corroborate each other. See e.g. Ndahimana AJ, paras.45, 71. 

546 Judgment, paras.127, 771, 2243. 

547 Judgment, para.2243. 

548 See Judgment, para.2225. 

549 See ICTY, Kvocka AJ, para.23. 

550 P02 l 24( confidential). 
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330. In his witness statement of 16 June 2012, Al-Hassan explained that he spoke to 

Nasrallah in September 2005 about Network 2.ssi Nasrallah informed him that this is a 

Hezbollah Network used to track Mossad agents.ss2 When Al-Hassan asked for 

evidence for what Nasrallah said, Nasrallah provided names and mobile numbers to 

verify this.ss3 Al-Hassan asked a colleague to investigate this data.ss4 He provided a 

document containing analysis of the communications of three of these mobile 

numbers.sss The Chamber admitted this document under Rule 154ss6 and marked it as 

exhibit P02124. 

331. Exhibit P02125 is a certificate from the ISF confirming that P02124 is a file that Major 

General Wissam Al-Hassan and his colleague worked on at the time. 557 These 

documents provide independent corroboration of Al-Hassan's evidence concerning his 

interaction with Nasrallah regarding Network 2. 

332. Furthermore, the Chamber failed to recognise the corroboration between Al-Hassan's 

statement and Nasrallah's press conference. 558 Nasrallah acknowledged that: he 

submitted to Al-Hassan in late 2005 or early 2006 information that a Hezbollah group 

was tracking an Israeli agent that observed the routes taken by Mr Hariri during the 

months preceding his assassination. He further corroborates that he did so in response 

to ISF information that a Hezbollah group was linked to the group that was conducting 

surveillance against Mr Hariri. 559 Yet the Chamber focused only on Nasrallah's failure 

to mention the use of mobile phones in his statement. 560 

551 P02122(confidential), pp.81-82. 

552 P02122(confidential), p.86. 

553 P02122( confidential), pp.87-88. 

554 P02122(confidential), p.89. 

555 P0212l(confidential), p.2. 

556 Decision Admitting Al-Hassan Evidence. 

557 P02125( confidential). 

558 Judgment, para.2243. 

559 P02098, p.3. 

560 Judgment, para.2243. 
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333. The evidence linking Badreddine to Hezbollah during the indictment period,561 

including the finding that he was a Hezbollah supporter, and the Chamber's own 

findings that: there is "an organising hand behind the three Green mobiles"; 562 "Syria 

and Hezbollah may have had motives to eliminate Mr Hariri";563 and that Ayyash was 

a Hezbollah supporter564reinforce the link between Hezbollah and the Green Network. 

334. Considered holistically, the evidence shows that the Green Network was a Hezbollah 

Network. 

E. Sub-Ground 5(E): The Chamber erred in failing to assess whether the alternative 

inferences it identified regarding the roles of the Green Network and Badreddine were 

reasonable in light of the totality of the evidence 

335. The Chamber rightly recognised that when the Prosecution relies on circumstantial 

evidence to prove facts constituting the elements of an offence, the inference that the 

elements have been proved must be the only reasonable conclusion on the evidence. 565 

If a reasonable inference that is not consistent with guilt is available on the evidence, 

then guilt has not been proved beyond reasonable doubt. 566 However, the law is clear 

that speculative inferences that are not consistent with the evidence must be rejected. 567 

336. While the Chamber purported to identify alternative inferences regarding the activities 

of the Green Network and Badreddine, these inferences are not reasonable. All but one 

of them is insufficiently identified. 

337. Regarding the Green Network, "[t]he Trial Chamber allowed for the reasonable 

possibility that the Green network had another function, not necessarily at the apex of 

all other networks". 568 Concluding that an unidentified other function is consistent with 

561 See Sub-Ground 5(C). 

562 Judgment, para.2236. 

563 Judgment, para. 787. 

564 Judgment, para.6383. 

565 See Judgment, para.257. See also Sub-Ground l(D). 

566 See Judgment, para.257. 

567 See e.g. ICTY, IJoraevic AJ. paras.728-729; ICTY, Strugar AJ, para.109. 

568 Judgment, para.4743. 
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the evidence cannot amount to an alternative reasonable inference. The reasonableness 

of this alternative inference would depend entirely on what that other function is and 

how that function fits with the evidence considered in its totality. The Chamber has not 

answered those questions, and therefore has not identified an alternative reasonable 

inference. 569 

338. To the extent the Chamber is suggesting the activity of the Green Network could have 

been coincidence, this is not a reasonable inference on the evidence considered as a 

whole. The Green Network's role cannot reasonably have been a function unrelated to 

the conspiracy. The Chamber's own findings demonstrate a link between the Green 

Network and the assassination. 570 This inference further fails to account for what 

purpose Ayyash, who the Chamber considers to have played a leading role m 

surveillance and the bombing itself, 571 could have been using the Green Network. 

339. As for Badreddine's role, the Chamber stated that: 

The Trial Chamber cannot exclude as an inference reasonably available from the 
evidence that Mr Badreddine was a conduit for passing this information to someone else, 
or in various calls doing something unrelated to the explosion. There are other inferences 
available as to his possible role that do not mean that he was the coordinator of Mr 
Hariri's assassination, including his having a far more passive role. 572 

340. There are three alternative inferences in the above-quoted passage none of which is 

reasonable. 

341. First, similar to the Chamber's inference on the function of the Green Network, 

concluding that Badreddine may have had "a far more passive role" is an insufficiently 

identified inference. The reasonableness of this alternative inference would depend 

entirely on what that role is and how that role fits with the evidence considered in its 

totality. The Chamber has not answered those questions. 

342. Second, the inference that Badreddine in various calls using Green 023 was "doing 

something unrelated to the explosion" is not reasonable as it cannot be reconciled with 

569 This may also raise issues regarding the failure to issue a reasoned opinion. See ICTY, Prlic AJ, para.3099; 
ICTY, Stanisic and Zupljanin AJ, para.13 7. 

570 See e.g. Judgment, paras.2423, 4268, 4671, 6380(ii,v-vii.) . 

571 See e.g. Judgment, para.6741. 

572 Judgment, para.6622. 
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the Chamber's own findings. The Chamber accepted that, even considered in isolation, 

some of the Green Network calls between Ayyash and Badreddine appear to concern 

events related to the conspiracy, including the attack itself. 573 It also accepted that, as a 

result of the Green Network calls, it appears that Badreddine had knowledge of the 

surveillance and the attack itself. 574 In light of these findings and the entirety of the 

evidence of the Green Network, the Chamber's conclusion that Badreddine was using 

the Green phone for matters unrelated to the explosion is unreasonable. 

343. Moreover, "doing something unrelated to the explosion" is again too vague to be a 

reasonable inference. Its reasonableness would depend entirely on what that something 

is and whether it is consistent with the evidence considered as a whole. 

344. Third, the Chamber's inference that Badreddine "was a conduit for passmg [] 

information to someone else"575 is not consistent with the totality of the evidence. 

Moreover, even if it was reasonable, it does not preclude that Badreddine was the 

coordinator of the assassination. It is thus not an alternative inference to Badreddine 

monitoring and coordinating the assassination. 

345. This inference is not consistent with the evidence of the Green Network phone 

communications because it does not account for any Green Network calls from 

Badreddine to Ayyash or from Badreddine to Green 071. The Chamber itself found 

"[s]everal calls from Mr Badreddine on Green 023 to Mr Ayyash on Green 300 were 

followed, within a short time, by calls from Mr Ayyash-either on Blue 233 or Red 

741-to, respectively, another Blue or Red mobile". 576 The Chamber's own findings 

therefore show that Badreddine must have at least been passing information back down 

to Ayyash. 

573 See Judgment, paras.6621, 6623, 6634. 

574 See Judgment, paras.6616-6617, 6621, 6623, 6634. 

575 Contra Judgment, para.6622. The Prosecution notes that in paragraph 4742, the Chamber asserts that the 
evidence does not support even the finding that Ayyash (or the user of Green 071) was reporting to Badreddine 
using the Green Network. This finding cannot be reconciled with the Chamber's acknowledgment that the 
evidence is consistent with Badreddine being a conduit for passing information to someone else. There is no 
meaningful distinction between Ayyash "passing information" to Badreddine and Ayyash "reporting" to 
Badreddine. 

576 Judgment, para.6380(v.). 
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346. Even if Badreddine was a conduit for passing information back and forth, this still 

shows coordination coming from Badreddine to Ayyash. Unlike Ayyash, Badreddine, 

was, with rare exceptions, not conducting surveillance. 577 He was not present at the 

crime scene during the execution of the attack. 578 So it is clear that Badreddine was not 

a foot-soldier in the preparations for the attack. From Ayyash's perspective, the 

apparent purpose of the closed and covert Green Network was for Ayyash to share 

information with Badreddine during the surveillance and the execution of the attack, 

and for Badreddine to share information back. 

34 7. Whether Badreddine reported to or even received instructions from someone else is 

irrelevant to his role in monitoring and coordinating Ayyash's conduct in preparing and 

executing the assassination. The role of monitoring and coordinating, or even acting as 

mission command, does not require or necessarily imply that there is no authority 

higher than Badreddine. Passing information to someone else is consistent with 

Badreddine's involvement in the conspiracy as a coordinator. It is also wholly 

consistent with the Green Network operating as a coordinator of the existing networks. 

348. Given this reporting relationship and the link between the Green Network and the other 

Networks involved in surveillance and the attack,579 Ayyash's communications to 

Badreddine show that, at a minimum, Badreddine was monitoring the conspiracy. This 

is consistent with the Chamber's own findings that Badreddine knew Mr Hariri was 

under surveillance and was aware of the attack. 580 When considered together with the 

fact that Badreddine also contacted Ayyash, it demonstrates his more active, 

coordinating role. 

349. The only specific inference identified by the Chamber 1s consistent with the 

Prosecution's case. 

577 See generally Judgment, paras.4269-4655. See also Judgment, para.6655. 

578 Judgment, paras.2399, 2409, 6579. See also Judgment, paras.2216-2217. 

579 See e.g. Judgment, paras.2423, 4268, 4671. 

580 Judgment, paras.6621, 6623, 6634. 
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350. If the Appeals Chamber overturns the Chamber's non-attribution of Merhi as the user 

of Green 071 (Ground 4), then it will need to reassess the Green Network's role in 

relation to the false claim. Correcting the errors identified in this ground and finding 

that the Green network was used to monitor and coordinate the assassination is relevant 

to this determination. If Merhi used Green 071 then a finding that the Green Network 

was used to monitor and coordinate the assassination is also highly relevant to Merhi's 

mens rea (Grounds 2 and 3) as well as the role of the Purple phones (Ground 8). The 

Prosecution makes further submissions on the role of the Green Network m 

coordinating the preparation of the false claim in the Overall Remedy section. 

351. The errors in relation to the findings on Badreddine's role as a Hezbollah military 

commander during the indictment period and on the Green Network as a Hezbollah 

Network had a direct impact on the Chamber's findings on the role of the Green 

Network. The Chamber itself accepted that a finding that Badreddine was a Hezbollah 

military commander during the indictment period could support a determination of 

Badreddine's role in the attack. 581 If corrected, both of these findings would strengthen 

the internal hierarchy within the Green Network, thereby supporting its coordinating 

role. 

G. Remedy 

352. The Appeals Chamber should correct the Chamber's errors of law and fact. Based on 

the totality of the evidence and the findings discussed, included corrected findings, the 

Appeals Chamber should find that the Green Network was used to monitor and 

coordinate the assassination. The Prosecution requests further relief in relation to this 

ground in conjunction with the other grounds in the Overall Remedy section. 

581 Judgment, para.6576. 
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VI. GROUND 6: THE CHAMBER ERRED IN FACT IN ITS 

ASSESSMENT OF THE RELIABILITY OF BEST SERVER COVERAGE 

MAPS 

Overview 

353. Alfa Representative Witness PRH707 estimated that Alfa's 2004-2005 best server 

coverage maps were 60-70 per cent accurate. He described this estimate as an 

approximation and explained an accurate estimate was not possible. PRH707 also 

explained that removing ten per cent of the outer edges of any coverage map would 

increase the map's accuracy so that it would "greatly reflect" actual coverage on the 

ground. Given this evidence, no reasonable trier of fact could have understood his 60-

70 per cent estimate to mean that, when compared to the actual area of best server 

coverage on the ground, the coverage map shows an area of best server coverage with 

borders that are up to 40 per cent too close to or too far from the cell site. Yet this is 

precisely how the Chamber interpreted his evidence. 

A. The Chamber erred in fact in its assessment of the accuracy of Alfa's Coverage Maps 

354. The Chamber erred in fact in concluding that PRH707's estimated 60-70 per cent 

accuracy for Alfa's 2004-2005 best server coverage maps meant that cells could offer 

actual best server coverage on the ground for an area that was up to 40 per cent farther 

from or closer to the cell site base station (cell site), or larger or smaller than represented 

on the maps.582 

355. Mobiles normally use the cell that provides the strongest signal compared to 

neighbouring cells, and this will normally be the closest cell. 583 The geographic area 

582 See Judgment, para.4769. This is the only paragraph in the Judgment where the Chamber expressly reveals 
that its understanding of PRH707's 60 to 70 per cent accuracy estimate for coverage maps correlates to a 
discrepancy of 30 to 40 per cent between the coverage maps and actual coverage on the ground that is measured 
in distance from the antenna or overall surface area of coverage. It necessarily follows, however, that this was the 
Chamber's understanding of PRH707's accuracy estimate as it relates to all Alfa coverage maps, as there is no 
basis in the evidence for the accuracy estimate to have different meanings for different Alfa maps. This 
understanding therefore also applies to the Chamber's assessment of the activities of Merhi, Oneissi, and the user 
of Purple 018 on 14 February 2005. See Judgment, paras.5650-5680. 

583 Judgment, paras.1640, 1659, 1676-1678. The Chamber notes Expert Witness Philips used "cell site" to refer 
to antennas and signaling equipment for routing calls. See Judgment, para.1580. It also refers to Philips's evidence 
that a 'sector' ofa cell site provides coverage over one part ofa cell site. See Judgment, para.1621. But then, for 
much of its judgment, the Chamber refers to "cell(s)" to mean these sectors of a cell site, including its entire 
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over which a cell offers the strongest comparative signal is called the "best server 

coverage area". 584 Mobile networks use propagation tools to predict the best server 

coverage areas of cell. The prediction data can be loaded into mapping software, 

resulting in a digital best server coverage map representing the geographic best server 

coverage area (coverage map). 585 

356. PRH707 estimated that Alfa's coverage maps for 2004-2005 were 60-70 per cent 

accurate. 586 He was questioned at length regarding this accuracy estimate, and provided 

evidence qualifying what he meant by it. 

357. PRH707 repeatedly qualified the 60-70 per cent figure. He explained that his accuracy 

estimate meant that coverage maps were not 100 per cent accurate. 587 As the Chamber 

acknowledges, 588 he testified there is no standard to compare the predictions on the 

coverage map and the actual coverage on the ground. 589 PRH707 acknowledged that 

his estimate was an approximation and that you "cannot really have an accurate 

number."590 He described the 60-70 per cent estimate as his personal opinion and said 

others may have a different view. 591 

358. PRH707 did not relate his 60-70 per cent accuracy estimate to either the farthest 

distance of best server coverage from the cell site or the overall surface area of best 

server coverage. As discussed below, there is reason to consider that his estimate does 

not relate to either. Importantly, a discrepancy in distance of coverage from the cell site 

is not the same thing as a discrepancy in overall surface area of coverage. 

discussion of best server coverage issues and maps. See e.g. Judgment, paras.163 7 -1704. The Prosecution will 
also use "cell" to describe the specific sectors throughout its Appeal Brief. 

584 Judgment, para.1640. 

585 Judgment, paras.1659-1673. 

586 See e.g., Judgment, paras.1665, 1746, 2008-2009. 

587 PRH707:T258(2016-04-21 ), pp.36-3 7. See also e.g. PRH707 :T247(2016-02-16), pp.25-26; PRH707:T248(2016-02-
17), pp.11-12, Judgment, para.1665. 

588 Judgment, para.17 46. 

589 PRH707:T247(2016-02-16), pp.78-79; PRH707:T258(2016-04-21), pp.37, 48. 

590 PRH707:T258(2016-04-21), p.38. 

591 PRH707:T247(2016-02-16), pp.78-79; PRH707:T258(2016-04-21), p.48. 
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359. Simply increasing the farthest distance of coverage from the cell site by 40 per cent, 

which is similar to what the Chamber did in paragraph 4769, is roughly equivalent to 

increasing the radius of a circle, the sides of a square, or the diameter of a hexagon by 

40 per cent. This would result not in a 40 per cent increase in overall area, but rather a 

96 per cent increase in overall area. Similarly, decreasing the distance by 40 per cent 

would result not in a 40 per cent decrease but rather a 64 per cent decrease in overall 

surface area. PRH707's evidence provides no basis to choose between farthest distance 

or overall area for his accuracy estimate. Indeed, he does not refer to either. The 

Chamber simply chose distance without explanation or analysis of PRH707's 

evidence. 592 

360. PRH707 also gave evidence that suggests that his 60-70 per cent estimate does not 

relate to either distance or overall surface area of best server coverage. Consistent with 

Expert Witness Philips, 593 PRH707 explained the inaccuracy of coverage maps is at its 

highest at the outer edges of predicted best server coverage that are farthest from the 

cell site. 594 He explained that removing ten per cent of the outer edges of any coverage 

map would increase the map's accuracy so that it would "greatly reflect" actual 

coverage on the ground. 595 His overall 60-70 per cent accuracy estimate relates to the 

entire coverage map, including these outer edges, or borders, and therefore reflects the 

higher degree of inaccuracy at the points of predicted best server coverage farthest from 

the cell site. 

361. On PRH707's evidence, all coverage maps would more accurately reflect the actual 

coverage on the ground if the outer ten per cent were removed. The Chamber 

acknowledged this evidence, 596 but did not recognise that it was irreconcilable with its 

understanding that PRH707's 60-70 per cent accuracy estimate meant that there was a 

592 While the Prosecution position is that PRH707's accuracy estimate does not seem to relate to either overall 
surface area or the farthest point of the border of the coverage maps, of the two, overall surface area is the more 
reasonable interpretation. PRH707 was testifying about the accuracy of the overall best server coverage maps, not 
only their borders. It is particularly difficult to describe a map that needs to be expanded by 96 per cent or 
contracted by 64 per cent as being 60 per cent accurate. 

593 Judgment, paras.1667, 1672, 2009. 

594 Judgment, para.1747; PRH707:T247(2016-02-16), pp.80-82; PRH707:T258(2016-04-21), pp.46-47. 

595 Judgment, para.2009; PRH707:T248(2016-02-l 7), pp.11-12. 

596 Judgment, para.2009. 
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measurable discrepancy of up to 40 per cent between: (a) the farthest distance from the 

cell site or the overall surface area of best server coverage represented on the coverage 

maps; and (b) the farthest distance from the cell site or actual surface area over which 

that cell site offers best server coverage on the ground. 597 If PRH707 meant that the 

coverage maps needed to be expanded by up to 40 per cent in distance or overall surface 

area, then the coverage map would become less accurate by removing ten per cent of 

the edges of the predicted coverage plot. 

362. Moreover, PRH707's evidence that removing the outer ten per cent of the maps would 

result in maps that "greatly reflect what is happening in reality" shows that he also did 

not consider that coverage maps show an area that is 30-40 per cent larger than the 

actual coverage on the ground. If this were the case, then, even after removing the outer 

ten per cent, the best server coverage reflected on the map would still be too large and 

would not "greatly reflect what is happening in reality". 

363. Furthermore, PRH707's estimate of60-70 per cent relates to the accuracy of all Alfa 

2004-2005 coverage maps. As noted above, coverage maps show the cell that offers the 

strongest signal on the network in a given area. So expanding the best server coverage 

area of a cell means contracting the best server coverage areas of all adjacent cells. 

Moreover, the coverage areas of the various cells are not uniform in size or shape. So 

increasing the best server coverage of one cell by pushing its edges, or borders, out by 

40 per cent in overall distance, similar to what the Chamber does in paragraph 4769, 

may mean that the best server coverage area of a smaller adjacent cell contracts by well 

over 40 per cent. 

364. The Chamber's failure to account for comparative coverage between neighbouring cells 

in its understanding of PRH707' s 60-70 accuracy estimate is borne out in paragraph 

4 7 69 of the Judgment. The Chamber was looking at a border between two cells, Bared 

C and Tourbol A. It calculated the distance of the closest border between those two 

cells and the automobile showroom of interest. It estimated that "the nearest such point" 

"where Bared C and Tourbol A are adjacent to one another" "was at least five 

kilometres away from Witness 63 's lot". 598 As a result of its incorrect understanding of 

597 See Judgment, para.4769. 

598 Judgment, para.4769. 
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PRH707's accuracy estimate, it simply expanded and reduced the distance between the 

automobile lot and the border area between Bared C and Tourbol A by 2 kilometres in 

either direction. It explained that it did this because of the 60 to 70 per cent overall 

accuracy of coverage data. 599 Seven kilometres was "another 40 per cent further away 

than five kilometres" and three kilometres was "40 per cent closer". 600 

D Tower 

5 

2 km 

Bared C 

Tourbo! A 

365. As the map above shows,601 expanding or contracting the best server coverage area of 

one cell has a drastic impact on the coverage of the adjacent cell. This is particularly 

striking when considering the example where the Chamber purported to reduce the 

distance of the border between Bared C and Tourbol A to three kilometres from the 

showroom. In that circumstance, represented as 3km on the map, Tourbol A's overall 

area of best server coverage would be vastly expanded (the best server coverage area 

represented in red on the map-in particular the portion of that coverage area in the 

center that is found between the 5km and 7km lines-would expand to move from the 

5km line to the 3km line). Bared C's overall area of best server coverage would be 

crowded out in proportion to Tourbol A's expansion (so the part of the blue best server 

599 Judgment, para.4769. 

600 Judgment, para.4769. 

601 This map reflects the Chamber's analysis in paragraph 4769 of the Judgment. The shape files for the Bared C 
and Tourbol A cell sites are from POl 121. 
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coverage that on the map that appears between the 5km and the 3km line would be 

replaced from 5km line to the 3km line by Tourbol A's best server coverage, in red). 

366. Where the border is moved to seven kilometres, the relative increase in Bared C's and 

reduction in Tourbol A's best server coverage areas is also striking. Bared C's best 

server coverage, represented in blue, would expand from the 5km line to the 7km line, 

while Tourbol A's best server coverage, represented in red, would be crowded out by 

Bared C's coverage over that same area. This would almost eliminate a significant area 

of Tourbol A's best server coverage. 

367. Compounding the Chamber's error, its estimates bear no relationship to the actual 

sources of either Bared C's or Tourbol A's signals, which are represented as the towers 

on the maps. Instead the shifting borders in coverage have been calcualted based on 

relative distance to the showroom. This interpretation has no support in PRH707's 

evidence. 

368. Considering the entirety of PRH707's evidence, no reasonable trier of fact could have 

concluded that PRH707's 60-70 per cent accuracy estimate referred to a 30-40 per cent 

discrepancy between the farthest distance from the cell site or overall surface area 

represented on the coverage maps versus actual coverage. 

B. Impact 

369. Despite its erroneous understanding of PRH707' s 60-70 per cent accuracy estimate, the 

Chamber found "Alfa's and Touch's cell site records are sufficiently reliable to be used 

for cell site analysis in generally determining the approximate location, movement and 

call patterns of mobiles."602 

370. However, with respect to the activities of the Purple Phones on 14 February 2005, the 

Chamber concluded that that "[t]he combination of the congestion and the uncertainty 

normally inherent in the sixty to seventy per cent accuracy of the network coverage 

maps, in determining where the two Accused actually were when making the calls has 

fatally undermined the reliability of the cell site evidence for the afternoon of 14 

602 Judgment, para.2143. 
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February 2005."603 As a result, it held "the Purple mobile activity highlighted by the 

Prosecution is too remote in time and distance to demonstrate that the Accused were 

present at the payphones when the calls were made, were otherwise involved in the 

calls, or were located at the site of the video collection". 604 The Chamber's erroneous 

understanding of PRH707's 60-70 per cent estimate necessarily informed this 

conclusion. 

C. Remedy 

371. The Prosecution requests that the Appeals Chamber correct this error of fact. In 

conjunction with any corrected errors and additional findings arising from grounds 7 

and 8, below, the Prosecution requests that the Appeals Chamber: 

• re-consider the Chamber's findings and Alfa's cell site evidence on 14 February 

2005 in light of this correction, and 

• find this evidence is sufficiently reliable to be used for cell site analysis in 

determining the general locations of Oneissi and the user of Purple 018 on that day. 

603 Judgment, para.5859. See also Judgment, paras.2126, 5563, 5650-5652, 5692. 

604 Judgment, para.5691. 

STL-11-01/A-2/AC 124 of 184 

Public 

29 March 2021 



R001805 

STL-11-01/ A-2/ AC 
F0024/20210329/R001680-R001864/EN/af 

VII. GROUND 7: THE CHAMBER ERRED IN FACT IN ITS 

ASSESSMENT OF MOBILE 

14 FEBRUARY 2005 

A. Overview 

NETWORK CONGESTION ON 

372. The Chamber erred in treating the Alfa Mobile Switching Centre (MSC) congestion on 

14 February 2005 as if it were akin to congestion of a specific cell. As a result, the 

Chamber erroneously concluded that the Alfa Network would have re-directed 

numerous calls to neighbouring cells that day. Redirecting calls from a best serving cell 

to a neighbouring cell is a possible solution for congestion of a specific cell, but 

PRH707 explained this is not an effective solution for MSC-level congestion, as 

experienced on the Alfa network on 14 February 2005. The Chamber therefore erred in 

fact in concluding that there would have been numerous directed retries on 14 February 

2005. 

373. The Chamber's error is significant because the Chamber relied on its erroneous 

understanding of congestion at the MSC-level in part for its conclusion that cell site 

evidence used to place the Purple Phone users at particular cells on 14 February 2005 

was unreliable. 

B. The Chamber erred in its assessment of the Alfa Network congestion on 14 February 

2005 

374. The Chamber rightly found "the two networks were expenencmg substantial 

congestion on the afternoon of Monday 14 February 2005"605 and "[ t ]he Alfa records 

show that the mobile switching centres were experiencing congestion and 

overloading". 606 However, it erred in fact in concluding that the result of this congestion 

"would have been the networks attempting to route calls from the best serving cell to a 

neighbouring one". 607 

605 Judgment, para.5560. 

606 Judgment, para.5561. 

607 Judgment, paras.5561-5562, 5650-5652, 5692, 5859. See also Judgment, para.5559. 
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375. The Chamber based its erroneous conclusion that network congestion on 14 February 

2005 would have resulted in directed retries608 on evidence of what may theoretically 

happen when a single cell is congested, or overloaded, as opposed to the specific 

evidence of MSC congestion on the Alfa Network on that day. 609 As noted by the 

Chamber, "the mobile switching centre (MSC) handles call setting up, routing and 

supervising calls between external networks ... and the mobile. The MSC also creates 

the call data records relating to calls which are subsequently used, for instance, for 

billing". 610 PRH707 described the MSC as the heart of Alfa's network infrastructure, 

and explained that it is responsible for connecting all calls. 611 

376. As the Chamber rightly recalled, expert witness Philips and witnesses PRH707 and 

PRH705 explained how cellular networks, including the Alfa and Touch networks, deal 

with congestion, or overloading, of a single cell. 612 In those circumstances, the network 

may either connect such calls by redirecting them to neighbouring cells, through 

features called "directed retry" or "congestion relief (handover)", or not connect the 

call at all. 613 This can be problematic for using cell site analysis to locate individuals 

because call data records do not show when a directed retry occurs. 614 The directed retry 

and congestion relief features apply only to voice calls, not to SMS text messages. 615 

However, there is no evidence that the Alfa Network experienced this sort of single cell 

congestion in any relevant cells on 14 February 2005. 

377. As the Chamber acknowledges, 616 Exhibit 4D00263-an extract from an Alfa incident 

log entitled Trouble Data that shows Alfa network incidents on 14 February 2005-

shows congestion of all six Alfa MSCs. Amongst other functions, the MSCs connect 

608 "The allocation of a call to a cell different from the best serving cell due to overloading is called, according to 
Mr Philips and Witness 707, a 'directed retry'." Judgment, para.1692. 

609 See Judgment, para.5562. See also Judgment, paras.1687, 1689-1693, 1750, 1763, 5546-5551. 

610 Judgment, para.1583. 

611 Judgment, paras.1712, 1717. 

612 Judgment, paras.1687, 1689-1693, 1750, 1763. 

613 Judgment, paras.1691-1693, 1750, 1764. 

614 See e.g. Judgment, para.1693. 

615 See e.g. P00549, para.10.4.14.4.1.6. 

616 See e.g. Judgment, para.5561. 
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all calls on the Alfa network. 617 Exhibit 4D00263 does not record congestion on a single 

individual Alfa cell relevant to the evidence of Purple Phone activity on 14 February 

2005. 

378. PRH707 explained that there is a "need to separate between the congestion on the 

network or on a station and the congestion over one MSC", because the MSCs receive 

calls from areas that are larger and wider than the coverage of one place. 618 Exhibit 

4D00263 showed the Alfa MSCs reached maximum capacity after the explosion.619 

During this period of congestion, the affected MSCs were not able to take any more 

calls until an existing call ended. 620 PRH707 explained that neither congestion relief 

nor directed retry would be effective solutions for this level of congestion, 621 as the 

MSC does not differentiate between one cell and another. 622 

379. The technical evidence does not show that congestion on the Alfa network was greater 

closer to the crime scene than elsewhere in Beirut or anywhere else in Lebanon. 623 

Exhibit 4D00263 shows that this congestion affected all six Alfa MSCs. 624 PRH707 

confirmed that while the congestion may start with the MSC that serves the explosion 

area, it affected all the MSCs. 625 He also specified that this starting area for congestion 

meant all Beirut, not the Phoenicia area of Beirut. 626 

380. Witness evidence is consistent with PRH707's explanation of the effects of the MSC

level congestion shown in 4D00263. The Chamber recalls the evidence of witnesses 

who had difficulties making calls on the afternoon of the attack. 627 Their evidence offers 

617 Judgment, paras.1712, 1717. See also Judgment, para.1583. 

618 PRH707:T281(2016-07-25), p.60. 

619 PRH707:T281(2016-07-25), pp.46-47, 49, 50, 53; 4D00263. See also Judgment, paras.5549-5550. 

620 PRH707:T281(2016-07-25), p.53. 

621 PRH707:T281(2016-07-25), p.53. 

622 PRH707:T281(2016-07-25), p.53. 

623 Contra Judgment, para.5545. 

624 Judgment, para.5549. 

625 PRH707:T281(2016-07-25), pp.49-50. See also 4D00263. 

626 PRH707:T281(2016-07-25), p.51. 

627 Judgment, paras.5552-5553, 5560. 
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no support for the Chamber's conclusion that there would have been numerous directed 

retries on 14 February 2005. 

381. The evidence does not support the Chamber's conclusion regarding redirected calls on 

the Alfa Network on 14 February 2005. The Chamber ignored PRH707's specific 

evidence that neither directed retries nor congestion relief would have been effective 

solutions for the Alfa network's MSC-level congestion on the afternoon of 14 February 

2005. It failed to recognise that 4D00263 does not record congestion on a single 

individual Alfa cell relevant to the evidence of Purple Phone activity on 14 February 

2005. It wrongly believed that the congestion on the Alfa network was concentrated 

around the area of the attack. Given the specific evidence of congestion that day, no 

reasonable trier of fact could have concluded that, as a result of the MSC-level 

congestion experienced on the Alfa Network that day, numerous calls would have been 

redirected around the network. 

C. Impact 

382. The Chamber recalled the following image m its general discussion of directed 

retries: 628 

628 Judgment, para.2089 (Image on p.669). See also P00550, slide: 150. To the extent the Chamber understood 
that the inner yellow dashed circle in this image represented the best server coverage area, it was mistaken. 
Judgment para.2089. Rather, as demonstrated by the captions in the image itself, the best server coverage area is 
coloured in brown and is marked separately in the image. The inner yellow circle is the approximate expanded 
location to be considered to account for the inaccuracy of the best server plot. See also 
J.E.PHILIPS/PRH435:T181(2015-08-20), pp.66-67. 
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383. The Chamber recognised that, according to Philips, "normally, the mobile would be 

expected to be in the inner circle".629 Given its erroneous conclusions on the impact of 

network congestion on 14 February 2005, the Chamber proceeded as if the best cell was 

unavailable and considered that the relevant area for all the Purple Phone calls on 

14 February 2005 was the equivalent of the outer-dashed yellow line represented in this 

image. 630 As demonstrated above, the evidence does not support this approach. 

384. The Chamber found "Alfa's and Touch's cell site records are sufficiently reliable to be 

used for cell site analysis in generally determining the approximate location, movement 

and call patterns of mobiles."631 But with respect to the evidence of the Purple Phone 

users on 14 February 2005 it found "[t]he combination of the congestion and the 

uncertainty normally inherent in the sixty to seventy per cent accuracy of the network 

coverage maps, in determining where the two Accused actually were when making the 

calls has fatally undermined the reliability of the cell site evidence for the afternoon of 

14 February 2005."632 As a result, it held "the Purple mobile activity highlighted by the 

Prosecution is too remote in time and distance to demonstrate that the Accused were 

present at the payphones when the calls were made, were otherwise involved in the 

calls, or were located at the site of the video collection". 633 The Chamber's errors in 

relation to the network congestion on 14 February 2005 necessarily informed this 

conclusion. 

D. Remedy 

385. The Prosecution requests that the Appeals Chamber correct this error of fact. In 

conjunction with any corrected errors and additional findings arising from other 

grounds, in particular Grounds 6 and 8, the Prosecution requests that the Appeals 

Chamber re-consider the Chamber's findings and evidence on the locations of Oneissi 

and the user of Purple 018 on 14 February 2005 in light of this correction. Specifically, 

629 Judgment, para.2089. 

630 See e.g. Judgment, paras.5563, 5651-5652, 5859. 

631 Judgment, para.2143. 

632 Judgment, para.5859. See also Judgment, paras.2126, 5563, 5650-5652, 5692. 

633 Judgment, para.5691. 
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the Prosecution requests that the Appeals Chamber consider an area expanded to the 

approximate degree as the inner yellow circle represented in the diagram above when 

assessing the locations of the Purple Phone users on 14 February 2005. 
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VIII. GROUND 8: THE CHAMBER ERRED IN LAW AND/OR FACT IN 

HOLDING THAT MERHI, ONEISSI, AND PURPLE 018 DID NOT 

DISSEMINATE THE FALSE CLAIM OF RESPONSIBILITY 

Overview 

386. The false claim of responsibility was a critical component of the conspiracy to 

assassinate Mr Hariri. The Chamber made findings about how and why the false claim 

crime was committed: 

a) on the afternoon of 14 February, shortly after the assassination of Mr Hariri at 

12:55,634 Reuters and Al-Jazeera received a total of four payphone calls claiming 

responsibility for the assassination on behalf of a group called "Victory and Jihad 

in Greater Syria";635 

b) the first call was received at 14:11 - 76 minutes after the attack; 636 

c) on the third call, Al-Jazeera was directed to collect a video in which Abu Adass, a 

22 year-old Palestinian man, claimed responsibility for the assassination on behalf 

of the same group;637 

d) the video of Abu Adass and its accompanymg letter were a false claim of 

responsibility: 638 Abu Adass was not the suicide bomber,639 and the organisation 

he mentioned in the video was fictitious; 640 

e) the object of the false claim was to "divert[] attention away from the true 

perpetrators, namely, Salim Jamil Ayyash and his co-conspirators"641 ; 

634 Judgment, para.4266. 

635 Judgment, para.9. 

636 Judgment, para.5643. 

637 Judgment, para.6380. 

638 Judgment, para.5860. 

639 Judgment, para. 9. 

640 Judgment, para. 9. 

641 Judgment, para.12. 
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f) the false claim video was placed in a specific tree in downtown Beirut; 642 

g) those involved in making the false claim placed four payphone calls to Reuters and 

Al-Jazeera shortly after the assassination "ensuring that the false claim was 

received and then disseminated to the public";643 

h) the four calls were made from four different identified payphones in different 

locations at identified times; 644 

i) the video was collected from the tree at 15:53;645 

j) during the fourth and final payphone call at 17:04, the caller insisted that the video 

be played, 646 demonstrating that those disseminating the false claim monitored 

whether the video had been broadcast; 

k) the video was broadcast by Al-Jazeera around 5:30 PM; 647 

1) Abu Adass disappeared after leaving his house on 16 January 2005, and was never 

seen by his family again; 648 

m) the false claim video was made between his disappearance and before the attack;649 

n) those involved in making the false claim video would have known that Mr Hariri 

was the target of a planned assassination; 650 and 

o) the false claim required planning and coordination, as well as "strict secrecy". 651 

642 Judgment, paras.4902, 5643, 5860. 

643 Judgment, para.5860. 

644 Judgment, paras.5643, 5656, 5659, 5661, 5664. 

645 Judgment, para.4902. 

646 Judgment, para.4871. 

647 Judgment, para.4878; G.BEN-JEDDO/PHR020:Tl 70(2015-07-10), p.15; G.BEN-JEDDO/PRH020:5D00169, 
pp.3-6; G.BEN-JEDDO/PHR020:5D00167, para.82. 

648 Judgment, para.5435. 

649 Judgment, para.5527. 

650 Judgment, paras.6440, 6459. 

651 Judgment, para.6459. 
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387. Based on the Chamber's own findings, the only reasonable inference is that Merhi, 

Oneissi and Purple 018 were the ones who disseminated the false claim: 

a) On the afternoon of the assassination, during the very hours when the Chamber 

found the false claim was disseminated, Oneissi and Purple 018 criss-crossed 

Beirut on a route that brought one of them near each of the four payphones and the 

tree where the video was collected at relevant times. 652 

b) During this tour, the Purple Phones exchanged twelve calls, which were close in 

time to each of the payphone calls, the collection of the video and the broadcast of 

the false claim video. As found by the Chamber, this evidence is consistent with 

the user of Purple 018 "providing update reports to Mr Merhi about the [payphone] 

calls and the video collection". 653 

c) They exchanged eight calls in the nine minutes following the collection of the video 

from the tree. 654 During that time, Oneissi consistently and repeatedly activated a 

cell in the immediate vicinity of the tree. Purple 018, meanwhile, repeatedly 

activated the cell that covered the third payphone. Purple 018 then activated the 

same cell as Oneissi in the vicinity of the tree. 655 

d) Purple 018 crossed the city an additional time, activating a cell near the fourth and 

final payphone shortly after that call. At 17:24, Merhi called Purple 018 for a final 

9-second call. 

e) Following the broadcast of the video, the Purple Phones did not exchange any 

further calls with one another - either that day, or ever. 

f) All three Purple Phones were simultaneously disposed of over a period of 36 hours 

between 15 and 16 February after years of continuous use. 656 The first of these -

652 Judgment, para.5683. 

653 Judgment, para.5683. 

654 PO1221, pp.291-292; P01223, p.281; P00527, p.116. The Chamber erroneously states that there were nine calls 
in this interval, citing the evidence of Platt: Judgment, para.5583. However, as Platt correctly stated, and as 
reflected in the CSTs, there were eight calls: G.PLATT/PRH147:T348(2017-03-15), p.50. 

655 Judgment, para.5598; P01221, pp.291-292; P01223, p.281. 

656 Judgment, para.5613; P01221, p.292; P01223, p.281; P00527, p.117. 
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Merhi's Purple 231 - placed its final call less than 17 hours after the broadcast of 

the false claim. 657 

g) The coordination of the Purple Phones began before 14 February. 658 Over a period 

of 10 days in the weeks leading up to Abu Adass's disappearance, Oneissi and 

Purple 018 both visited Abu Adass' neighbourhood at a considerably greater 

frequency, 659 which coincided with a spike in calls between the three Purple Phone 

users. 660 In addition, on the day that Abu Adass disappeared from his home, never 

to be seen by his family again, 661 all three Purple Phones were simultaneously 

inactive for a period of 24 hours. 662 

h) Merhi was in direct phone contact with Ayyash in the weeks before the 

assassination, including four calls on 6 February, around the time the Chamber 

found that the conspirators made the final decision to assassinate Mr Hariri. 663 

388. However, the Chamber failed to find that Merhi, Oneissi and the user of Purple 018 

disseminated the false claim because of related legal errors. Specifically, the Chamber: 

a) isolated components of the evidence, rather than examining the totality in 

combination (Sub-Ground 8(A)); 

b) applied the standard of beyond reasonable doubt to individual pieces of evidence 

and to facts other than those which constitute the elements of the offences and the 

modes of liability charged (Sub-Ground 8(B)); and 

657 Judgment para.5808. 

658 In Ground 5, the Prosecution seeks a finding that the Green Network was used to monitor and coordinate the 
preparation for the dissemination of the false claim of responsibility. In the Overall Remedy, based on the 
combination of the Grounds of Appeal, the Prosecution seeks a finding that Merhi and Oneissi had advance 
knowledge of the assassination. 

659 Judgment, para.5278. 

660 Judgment, paras.5299, 5312. 

661 Judgment, para.5435. 

662 Judgment, para.6380. 

663 Judgment, paras.4735, 5509-5511, 5536-5537. 
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c) repeatedly asked whether there were alternative inferences for individual pieces of 

evidence, but failed to identify a reasonable inference other than guilt that was 

consistent with the totality of evidence (Sub-Ground 8(C)). 

389. In addition or in the alternative, when the evidence is considered holistically rather than 

in isolation, and when the standard of proof is properly applied, the only reasonable 

inference available is that Merhi, Oneissi and Purple 018 are the ones who disseminated 

the false claim (Sub-Ground 8(D)). 

390. In this Ground, the Prosecution relies on the Chamber's factual findings. Moreover, the 

Prosecution relies on the call sequence tables, which the Chamber accepted as reliable 

representations of the underlying cell activity, including locations and movements.664 

The Chamber noted that there was no "serious challenge to reliability of the call 

sequence tables as extracts from the call data records". 665 

A. Sub-Ground 8(A): The Chamber erred in law by analysing evidence in isolation, 

rather than considering the totality of the evidence in combination 

1. Overview 

391. The Chamber erred in law by failing to assess the totality of the evidence in 

combination. As argued in Sub-Ground 1 (D), a trier of fact is "required to carry out a 

holistic evaluation and weighing of all the evidence taken together" when making a 

finding. 666 It cannot consider evidence in a "piecemeal" or compartmentalised fashion 

but rather must consider the totality of the evidence. 667 

392. The Chamber should have evaluated the totality of the evidence and determined 

whether Merhi, Oneissi and Purple 018 were involved in the conspiracy. If it 

determined that they were indeed involved, it would then have turned to determine 

whether they met all the elements for the alleged offences. 

664 Judgment, paras.1996-1998. 

665 Judgment, para.380. 

666 Al-Jadeed Contempt AJ, para.56; ICTY, Popovic AJ, paras.1103, 1150; ICC, Lubanga AJ, para.22. 

667 See Judgment, paras.232,273; ICTY, Stakic AJ, para.55; ICTY, Karadiic Rule 98bis AJ, para.56;ICTY, 
Tolimir AJ, para.247. 
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393. The Chamber did the opposite. Instead of combining all of the evidence to make a 

global determination about whether Merhi, Oneissi and Purple 018 disseminated the 

false claim, the Chamber divided the case into component parts, and asked if the 

Prosecution proved they were responsible for any of those individual pieces. It then 

summed up its negative findings in its conclusion. 

394. The Chamber described its approach as looking at the evidence separately and together: 

The Trial Chamber has examined the evidence holistically, in its totality, by examining 
each piece of evidence separately; it has also connected these pieces together and re
examined them as a whole. 668 

395. The Chamber erred at both stages of this process. First, at the "separately" stage, it 

focused on single pieces of evidence, and held that the individual piece of evidence 

failed to prove components of the case. 

396. Second, at the "together" stage, the Chamber failed to put all of the pieces back into 

consideration, either in any one section, or in its conclusion. While the Chamber 

considered different combinations of evidence in different sections, it never analysed 

the totality of the evidence together. As the Chamber repeatedly noted, 669 it was 

required to do so. The Chamber appears to have erroneously held that it could only 

combine components of the evidence with other facts that had been established beyond 

reasonable doubt. 670 

2. The Chamber erroneously evaluated the evidence in isolation 

397. The Chamber repeatedly evaluated individual pieces of evidence in isolation, and asked 

if the Prosecution had established the guilt of the accused or components of the case on 

the basis of that evidence alone. On numerous occasions, the Chamber applied the 

standard of beyond reasonable doubt to individual facts. While these passages also 

demonstrate a misapplication of the standard of proof, that argument is addressed in 

Sub-Ground 8(B). These passages reveal that the Chamber improperly evaluated the 

evidence in isolation. It did so for each of the key components of the evidence: 

668 Judgment, para.6450. 

669 Judgment, para.6450. See also Judgment, paras.221, 232, 4805, 5264, 5276-5277, 5312, 5844, 5858, 6539. 

670 Judgment, para.6861. 
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a) Activity on 14 February: for each of the four payphone calls, the Chamber asked 

whether the presence of the accused nearby proved beyond reasonable doubt that 

they placed the calls. 671 Regarding Oneissi's activations of the cell that "could have 

been within eyesight" of the tree where the video was collected, 672 it asked whether 

this alone could prove beyond reasonable doubt that he was watching the tree. 673 

b) Discarding of the Purple Phones: the Chamber asked whether "the only inference 

reasonably available from the evidence is that the discarding of the mobiles soon 

after the attack means involvement in the attack". 674 

c) The day of Abu Adass's disappearance: the Chamber applied the standard of 

beyond reasonable doubt to both the inactivity of the Purple Phones and the 

increased call volume between Green 071 and Badreddine. 675 

d) COLA phase: the Chamber applied the "only reasonable inference" standard to 

whether Oneissi and Purple 018 's unusual presence in Abu Adass' s neighbourhood 

over a 10-day period and the heightened contact with Merhi was linked to the 

targeting of Abu Adass and for the purposes of the false claim of responsibility. 676 

e) Contact between Merhi and Ayyash: the Chamber applied the "beyond 

reasonable doubt" standard to a witness's explanation of one feature of these calls, 

namely whether they demonstrate Merhi and Ayyash knew the other person had a 

Green phone. 677 

398. In a circumstantial case such as this, an isolated review of the evidence serves no 

purpose. No single piece of evidence establishes the case. Rather, it is only the 

combination of that evidence that could prove the allegations to the requisite standard. 

671 Judgment, paras.5658-5659, 5661-5664. 

672 Judgment, paras.4902,5668. 

673 Judgment, para.5680. 

674 Judgment, para.5818. 

675 Judgment, para.5466. 

676 Judgment, para.5307. 

677 Judgment, para.5536. 
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399. However, it appears that this review not only failed to advance the Chamber's 

assessment, but drove the Chamber's analysis on the false claim. This isolated review 

of the evidence accounts for the bulk of the Chamber's analysis of the false claim. The 

Chamber repeatedly concluded that individual pieces of evidence in isolation were "out 

of context," "devoid of context" or "lack[ ing] context". 678 The evidence only acquires 

context when it is all properly considered together. 679 This was a single criminal 

transaction. It should not be examined on a day-by-day or call-by-call basis. 

3. The Chamber failed to combine the totality of the evidence 

400. As noted above, following its isolated review of the evidence, the Chamber purported 

to connect the "pieces together and re-examin[ e] them as a whole". 680 The Chamber 

repeatedly acknowledged that it must consider the totality of the relevant evidence. 681 

However, it failed to do so, either in any one section or in its conclusion. 

401. In the Chamber's call-by-call assessment of the activity on 14 February, it noted that it 

was considering the calls in isolation. 682 However, the Chamber did not proceed to 

consider the calls in the context of the totality of evidence. Rather, the Chamber held 

that the individual calls must "be placed in the context of the totality of the other calls 

that day". 683 Later, the Chamber added the Purple Phones' "movements and 

communications with each other[ ... ] in the preceding weeks". 684 While this broadened 

the scope of the Chamber's focus, the Chamber nonetheless examined that broader 

category of evidence in isolation. 685 

402. When evaluating the "suspicious" movements and contacts of the Purple Phones on the 

afternoon of the assassination, the Chamber should also have considered that one of 

those same phones was in direct contact with Ayyash, and that Merhi, Oneissi and 

678 Judgment, paras.5315, 5473, 5535, 5537, 5818, 5857, 6513, 6519, 6549. 

679 Decision on Appeal ofNon-termination ofBadreddine Proceedings, para.50. 

680 Judgment, para.6450. 

681 Judgment, paras.221, 232, 4805, 5264, 5276-5277, 5312, 5844, 5858, 6539. 

682 Judgment, paras.5659, 5677. 

683 Judgment, para.5658 (emphasis added). See also Judgment paras.5663, 5680. 

684 Judgment, para.5689. 

685 Judgment, para.5682. 
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Purple 018 simultaneously deactivated their phones shortly after those susp1c10us 

movements. The Chamber did not discuss this evidence in its analysis on the 

movements on 14 February. 686 In this section, the Chamber concluded that the evidence 

was insufficient to prove beyond reasonable doubt that the accused were "involved in 

the claim of responsibility". 687 

403. The Chamber only addressed the direct contact between Merhi and Ayyash in one 

section of its analysis - entitled "Mobile activity from Tuesday 18 January to Sunday 

13 February". As noted above, it subjected these calls to the beyond reasonable doubt 

standard. The Chamber did not doubt that the calls occurred: it found that they did.688 

Instead, it doubted whether the calls prove the accused knew about one another's Green 

phones. It found that these calls were "without context," noting that Ayyash "is not 

alleged to have been involved in the false claim". 689 In reaching this conclusion, the 

Chamber failed to consider its own finding that the purpose of the false claim was to 

"divert[] attention away from [ ... ] A yyash and his co-conspirators". 690 It also failed to 

consider its own finding that the conspirators' final decision to proceed with the 

assassination was made in early February, 691 around the time the calls between Merhi 

and Ayyash spiked. Following this isolated analysis, the Chamber did not consider 

these calls between Ayyash and Merhi again in its analysis of the false claim. 

404. The Chamber also repeatedly omitted the simultaneous deactivation of the Purple 

Phones from its lists of relevant evidence, 692 despite acknowledging that this was the 

"single most (proven) incriminating piece of evidence". 693 The Chamber failed to 

discuss this evidence in its analysis of the activity of the Purple Phones on 

14 February. 694 The Chamber addressed this evidence in a section entitled "The non-

686 Judgment, paras.5643-5692. 

687 Judgment, para.5689. 

688 Judgment, paras.5536-5537. 

689 Judgment, para.5537. 

690 Judgment, para.12. 

691 Judgment, para.4735. 

692 Judgment, paras.5257, 5464, 5484, 5852. See also Judgment, para.5689. 

693 Judgment, para.6861. 

694 Judgment, paras.5643-5692. 
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covert nature of the use of the Purple mobiles". In this passage, the Chamber applied 

the standard of proof to this single component of the evidence, asking if "the only 

inference reasonably available from the evidence is that the discarding of the mobiles 

soon after the attack means involvement in the attack". 695 

405. The Chamber does purport to combine the deactivation of the Purple Phones with other 

evidence. 696 However, it appears that the Chamber only combined the evidence on the 

discarding of the phones with evidence that it found was proven beyond reasonable 

doubt. 697 The Chamber described the discarding of the phones and the activity on 

14 February as "two strands" of evidence that must "be considered together". 698 It held, 

however, that the combination of the evidence "does not strengthen those other 

facts". 699 The Chamber concluded that the discarding of the phones "does not bolster 

the other facts that the Chamber has established beyond reasonable doubt to the point 

that they could be found guilty of committing the offences charged". 700 

406. Because of its isolated approach, the Chamber reached seemingly contradictory 

conclusions on the same evidence in different sections. In its discussion of the 

discarding of the phones, the Chamber ultimately found the evidence unpersuasive 

because it would be a "folly" and "inexplicable" for the accused to use their personal 

phones when communicating about the false claim. 701 It noted that this would expose 

them to a high risk of being caught because investigators would identify the accused 

based on their activations "near the mosque". 702 In its earlier discussion of those very 

activations near the mosque, the Chamber dismissed the evidence as "ris[ing] to a level 

no higher than of coincidental suspicion". 703 The Chamber's analysis doomed the 

Prosecution's evidence to a Catch-22: if the single piece of evidence fails to prove a 

695 Judgment, para.5818. 

696 Judgment, paras.5818, 5854, 6857-6858, 6861. 

697 Judgment, para.6861. 

698 Judgment, para.5817. 

699 Judgment, para.6861. 

700 Judgment, paras.6861 (emphasis added), 5818. 

701 Judgment, para.5804. 

702 Judgment, para.5804. 

703 Judgment, para.5316. 
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given point, it is devoid of context, but if it were stronger, it would be a "folly" for the 

accused to have been so careless. 

407. In addition, in its discussion of the "non-covertness of the phones," the Chamber fails 

to consider the fact that the Purple Phones were all simultaneously inactive on the day 

that Abu Adass disappeared - despite listing it as related evidence earlier. 704 This was 

another occasion when the Purple Phones behaved in a coordinated and covert manner. 

However, having previously subjected that evidence to the beyond reasonable doubt 

standard, 705 the Chamber did not consider it when evaluating whether the Purple Phones 

behaved covertly. 

408. Further, the Chamber's analysis is at odds with its findings about the origins of the 

Purple Phones, and overstates the degree to which these were personal phones that 

would reveal their owners' identities. None of the three phones were subscribed in the 

accused's real names. Merhi and Oneissi's phones were both subscribed under the same 

unknown alias - Ibrahim Imad. 706 There was no subscriber name for Purple 018. 707 

Attribution of the three phones was contested by the Defence. It took a considerable 

investigation to attribute the phones to their users, and the Prosecution only succeeded 

on two of the three Purple Phones. 

409. Another example of the Chamber's isolation is its analysis of whether Merhi was a 

supporter of Hezbollah. 708 The Chamber erroneously stated that the "only evidence 

connecting Mr Merhi with Hezbollah is through his younger brother," who was 

proclaimed a martyr by Hezbollah and at whose funeral "Mr Nasrallah himself made a 

speech [ ... ] at the end of a one-week commemoration period". 709 However, there was 

additional evidence in the form of Merhi's extensive telephone contact with Hezbollah 

figures. For instance, Merhi exchanged 115 calls with Hezbollah MP Ali Ammar's 

704 Judgment, para.5786. 

705 Judgment, para.5466. 

706 Judgment, para.3676. 

707 Judgment, para.3841. 

708 Judgment, paras.757, 2483-2485. 

709 Judgment, para.757. 
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mobile phone.710 The Chamber alluded to this evidence shortly after incorrectly stating 

that the "only evidence" was Merhi's brother, though it does not assess this evidence.711 

When the Chamber returned to that evidence in a later portion of the Judgment, it held 

that the argument must fail because of the Chamber's earlier finding that Merhi was not 

a Hezbollah supporter. 712 

410. The Chamber erred in its approach to the evidence. The Chamber should have 

considered the totality of the evidence at each stage, rather than making findings on the 

"strands" of evidence out of context and then combining those findings. 

411. The Chamber's failure to consider the evidence in its totality is exacerbated by, and in 

part caused by, the application of the standard of proof beyond a reasonable doubt. By 

applying the standard to individual facts, the Chamber first partitioned the evidence in 

order to apply this standard, then made conclusions which removed a piece of evidence 

or fact from consideration after finding it was not proved beyond a reasonable doubt. 

In circumstances where the Chamber then considered additional evidence in relation to 

its earlier finding, it required any remaining evidence to prove the opposite of that 

finding. 

412. As noted, this error is manifested in its consideration of the deactivation of the Purple 

Phones on 15-16 February. First, the Chamber considered the mobile activity separately 

from the evidence of deactivation. This evidence was never considered together prior 

to making a finding of proof beyond a reasonable doubt as to what inference to draw 

from the activity of the Purple Phones on 14 February. Second, it made findings on both 

facts on a beyond reasonable doubt standard. Third, it was only after holding that the 

Chamber could not make any findings as to the mobile activity on 14 February, that it 

subsequently considered the deactivation of the phones. At that stage of its assessment, 

having already determined that the mobile activity did not prove their involvement, it 

turned to the single piece of evidence that the Purple Phones were simultaneous 

discarded and required that such evidence "prove" the opposite. 

710 Judgment, para.3462. 

711 Judgment, para.758. 

712 Judgment, para.2483. 
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413. As a result of this error, the Chamber never fully considered the Prosecution case in 

combination. It never globally assessed the evidence to determine if Merhi, Oneissi and 

Purple 018 disseminated the false claim. If it had not so erred, it would have reached a 

different conclusion. 

B. Sub-Ground 8(B): The Chamber erred in law by applying the beyond reasonable 

doubt standard, including its application to circumstantial evidence in the form of the only 

reasonable inference standard, to facts to which the standard does not apply 

1. Overview 

414. The Chamber erred in law in applying the beyond reasonable doubt standard to facts 

other than those which constitute the elements of the crimes and modes of liability. 713 

This includes the Chamber's application of the standard to circumstantial evidence in 

the form of the only reasonable inference standard. 

415. The Chamber committed two related legal errors. First, it repeatedly subjected 

individual pieces of evidence to the standard of beyond reasonable doubt, and asked if 

that single piece of evidence proved a given point. Second, it applied the beyond 

reasonable doubt standard to its determination of facts other than those which constitute 

the elements of the crimes or modes, and therefore should not attract that standard. The 

first error concerns the evidence to which the Chamber applied the standard; the second 

error concerns the facts to which the Chamber applied the standard. 

2. The Chamber applied the beyond reasonable doubt standard to individual pieces of 

evidence 

416. As noted above, the Chamber repeatedly subjected pieces of evidence to the standard 

of beyond reasonable doubt in its analysis of the Purple Phones, holding that the 

Prosecution had failed to prove a given point on the strength of a single piece of 

713 See Sub-Ground l(B). 
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evidence. 714 Specifically, the Chamber applied the standard of proof to the following 

individual pieces of evidence: 

a) The inactivity of the Purple Phones on 16 January 2005; 715 

b) The increased activity of the Green Phones on 16 January 2005; 716 

c) The calls between Merhi, Purple 018 and Oneissi on 14 and 15 January 2005;717 

d) The calls between Merhi and Ayyash on 6 February 2005; 718 

e) The calls or groups of calls near each of the payphones and the tree on 14 February 

2005·719 and 
' 

f) The deactivation of the three Purple Phones on 15-16 February. 720 

417. The beyond reasonable doubt standard should only be applied to the facts which 

constitute the elements of the offences and the modes of liability. In a circumstantial 

case, it is unnecessary to prove every item of evidence to that standard. 721 

3. The Chamber applied the beyond reasonable doubt standard to facts other than those 

which constitute the elements of the offences charge or modes 

418. The Chamber erred by applying the beyond reasonable doubt standard to its 

determination of facts that should not attract that standard. Specifically, the Chamber 

applied the standard to the following issues: 

714 See above atpara.397. 

715 Judgment, para.5466. 

716 Judgment, paras.5466, 5483. 

717 Judgment, para.5473. 

718 Judgment, para.5536. 

719 Judgment, paras.5658-5664, 5680. 

720 Judgment, paras.5816-5818. 

721 See Sub-Ground l(B). See also ICTY, Galic AJ, para.218. 

STL-11-01/A-2/AC 144 of 184 

Public 

29 March 2021 



R001825 

STL-11-01/ A-2/ AC 
F0024/20210329/R001680-R001864/EN/af 

a) The content of the calls between Green 071 and Badreddine, and the Purple Phones 

on Friday 14 and Saturday 15 January 2005; 722 

b) The reason why Ayyash and Merhi communicated using their personal mobiles on 

6 February 2005 rather than their Green phones; 723 

c) Whether the Purple Phones' period of inactivity after Abu Adass' s disappearance 

was linked to their involvement in making the video; 724 

d) The "modus operandi" of the callers for the payphone calls on 14 February, and 

whether there was a lookout to "ensure that no one else could hear the call, or 

interfere"· 725 
' 

e) The reason why the Purple Phone holders would have used their Purple Phones 

when delivering the false claim. 726 

419. By applying the beyond reasonable doubt standard to facts other than those which 

constitute the elements, the Chamber erroneously increased the burden on the 

Prosecution. The Prosecution is only required to establish the facts which constitute 

the elements of the offences charged and the modes of liability. Once those facts are 

established, the guilt of the accused is established. 

4. Impact 

420. The impact of this error goes beyond the individual findings that the Chamber 

improperly subjected to the beyond reasonable doubt standard. While the 

misapplication of the beyond reasonable doubt standard invalidates those factual 

determinations,727 it also undermines the Chamber's overall conclusion on the false 

claim. When the Chamber held that it was unable to find that Merhi, Oneissi and Purple 

722 Judgment, para.5473. 

723 Judgment, para.5536. 

724 Judgment, para.5529. 

725 Judgment, para.4901. 

726 Judgment, paras.5815-5816. 

727 Decision on Appeal ofNon-termination ofBadreddine Proceedings, para.41. 
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018 disseminated the false claim, it was relying on its individual conclusions on the 

facts. 

421. By applying the exacting standard of proof beyond reasonable doubt to facts other than 

those which constitute the elements, the Chamber lined its assessment of the evidence 

with "reasonable" doubts arising from its misapplications. This also cast doubt on the 

evidence supporting each particular finding. Moreover, the Chamber appears to have 

held that it could only combine findings of fact which it had established beyond 

reasonable doubt. 728 The Chamber thus unduly narrowed the evidentiary basis on which 

it could determine whether the facts which constitute the elements were established. 

422. If not for this error, either individually or in combination with the other errors, the 

Chamber would have reached a different conclusion on the false claim. 

C. Sub-Ground 8(C): The Chamber erred in law in failing to assess whether alternative 

inferences arising from circumstantial evidence were reasonable in light of the totality of the 

evidence, including failing to adequately identify the alternative inferences it relied upon 

1. Overview 

423. The Chamber erred in law in its approach to alternative inferences other than guilt. 729 

First, it identified alternative inferences based on individual pieces of evidence, rather 

than the totality of the evidence. Second, it identified alternative inferences that are not 

reasonably available on the evidence. 

2. The Chamber identified alternative inferences on the basis of individual pieces of 

evidence, rather than the totality of the evidence 

424. An alternative inference is only available if it is consistent with the totality of the 

evidence. 730 If it merely explains a single piece of evidence but not another, it cannot 

be reasonable. 

728 Judgment, para.6861. 

729 See Sub-Ground l(D). 
730 See Sub-Ground l(D). 
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733 Judgment, paras.5663-5664, 5666. 

734 Judgment, para.5816. 

735 Judgment, 5663-5664, 5666. See also Judgment, para.5478. 
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Chamber gave no indication what else the evidence was consistent with, nor how that 

inference was available on the evidence on the record. 

429. There was no evidence on the record as to what else the accused were, or could have 

been doing. The evidence was that: 

a) On the afternoon of the assassination, during the very hours when the Chamber 

found the false claim was disseminated, Oneissi and Purple 018 criss-crossed 

Beirut on a route that brought them near each of the four payphones and the tree 

where the video was collected at relevant times. 736 

b) During this tour, the Purple Phones exchanged twelve calls, which were close in 

time to each of the payphone calls, the collection of the video and the broadcast of 

the false claim video. As found by the Chamber, this evidence is consistent with 

the user of Purple 018 "providing update reports to Mr Merhi about the [payphone] 

calls and the video collection".737 

c) They exchanged eight calls in the nine minutes following the collection of the video 

from the tree. During that time, Oneissi consistently and repeatedly activated a cell 

in the immediate vicinity of the tree. Purple 018, meanwhile, repeatedly activated 

the cell that covered the third payphone. Purple 018 then activated the same cell as 

Oneissi in the vicinity of the tree. 738 

d) Purple 018 crossed the city an additional time, activating a cell near the fourth and 

final payphone shortly after the call. At 17:24, Merhi called Purple 018 for a final 

9-second call. 

e) During this movement across Beirut, Oneissi and Purple 018 activated cells that 

they rarely activated in the years that they held those phones: 

736 Judgment, para.5683. 

737 Judgment, para.5683. 

738 P01221, pp.291-292; P01223, p.281; P00527, p.116. The Chamber erroneously states that there were nine calls 
in this interval, citing the evidence of Platt: Judgment, para.5583. However, as Platt correctly stated, and as 
reflected in the CSTs, there were eight calls: G.PLATT/PRH147:T348_50. 
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L In the entire two-year attribution period of Oneissi's phone, he 

activated BNPI3 - the cell in the vicinity of the tree - for a total of 

12 calls or SMS messages: 10 of those 12 activations occurred in the 

nine minutes following the collection of video from the tree. 739 

11. In the three years of consistent usage, Purple 018 activated BNPI3 

for a total of 6 calls: 3 of these were in the nine minutes following 

the collection of the video from the tree. 740 

ni. Four of Purple 018's five activations of SPEARS3 - the best 

predicted cell for payphone 3 - occurred on 14 February. 741 

1v. One of Purple 018's two activations of OGER3 near payphone 4 

occurred eleven minutes after the payphone call was placed. 742 

f) Following the broadcast of the video, the Purple Phones did not exchange any 

further calls with one another - either that day, or ever. 

g) All three Purple Phones were simultaneously disposed of over a period of 36 hours 

between 15 and 16 February after years of continuous use. The first of these -

Merhi's Purple 231 - placed its final call less than 17 hours after the broadcast of 

the false claim. 743 

h) The coordination of the Purple Phones began before 14 February. Over a period of 

10 days in the weeks leading up to Abu Adass' s disappearance, Oneissi and Purple 

018 both visited Abu Adass' s neighbourhood at a considerably greater 

frequency, 744 which coincided with a spike in calls between the three Purple Phone 

users. 745 In addition, on the day that Abu Adass disappeared from his home, never 

739 P01223, pp.184, 249, 281. 

740 PO 1221, pp.267, 277, 291-292. 

741 P01221, pp.271, 291. 

742 P01221, pp.268, 292. 

743 Judgment, para.5808. 

744 Judgment, para.5278. 

745 Judgment, paras.5299, 5312. 
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747 Judgment, para.6380. 

748 Judgment, paras.4735, 5509-5511, 5536-5537. 

749 Judgment, para.6857. 

750 Judgment, para.6858. 

751 Judgment, para.6859. 
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and Purple 018 from knowledge of the murderous objective - but only until after the 

assassination when they would disseminate the false claim. 752 

433. The Chamber failed to assess whether this inference was reasonably available from the 

evidence. 

434. First, Oneissi and Purple 018 did not discard their phones and distance themselves once 

Mr Hariri was assassinated. Rather, they proceeded on their circuit around Beirut 

disseminating the false claim. They only discarded their phones after the false claim 

was broadcast. 

435. Second, the Chamber never considered the implication of its analysis on Merhi, nor 

applied the same analysis to him. It erroneously reasoned that if Oneissi and Purple 018 

were acquitted - even if that acquittal was based in part on them disseminating the false 

claim but lacking advance knowledge - then Merhi must be acquitted as well. 753 

However, if Oneissi and Purple 018 were somehow manipulated into participating in 

the false claim without advance knowledge, the only person who could have 

manipulated them was Merhi. Aside from their contact with one another, Merhi is the 

only person with an alleged connection to the conspiracy that was in touch with either 

Purple 018 or Oneissi during the dissemination of the false claim through his seven 

calls to Purple 018. He too discarded his Purple Phone following the dissemination of 

the false claim. 

436. Third, the Chamber failed to consider the speed with which the false claim had to be 

disseminated, and the importance of speed to the conspiracy. In order to successfully 

divert attention away from those truly responsible for the assassination, it was critical 

that the false claim be disseminated quickly after the assassination. The importance of 

this feature is demonstrated by the threatening tone of the fourth and final call before 

the video was broadcast on Al Jazeera. 754 

752 Judgment, para.6873. 

753 Judgment, para.6896. 

754 Judgment, para.4871. 
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437. The assassination occurred at 12:55. 755 One hour later at 14:01, Oneissi and Purple 018 

were en route to the first payphone. 756 Purple 018 received a 26-second call from Merhi 

at 14:03, and arrived at the first payphone eight minutes later. 757 This short call was the 

only known contact with anyone allegedly connected to the conspiracy following the 

assassination. During the first payphone call at 14:11, as found by the Chamber, the 

caller informed Reuters that he was claiming responsibility for the assassination on 

behalf of a fictitious group, and delivering a message that was similar to the letter that 

accompanied the video tape. 758 Moreover, the caller read out a statement. 759 

438. It is difficult to imagine that it was during this short interval that they learned for the 

first time that they were involved in the assassination of the former Prime Minister, and 

were now tasked with covering it up. Not only is there very little time for such 

communication, but the conspirators would be placing considerable faith in their ability 

to quickly convince Oneissi and Purple 018 to play a central role in the cover up. 

Moreover, it is difficult to imagine that the callers were only reading the false claim 

statement for the first time during the call to Reuters. 

439. Fourth, the Chamber failed to consider the risks that its alternative inference would 

pose, particularly considering the need for "strict secrecy" - both before and after the 

false claim was disseminated. The plan was not merely to assassinate Mr Hariri: it was 

to assassinate him and pin the blame on a fictional group. That plan would fail if the 

disseminators of the false claim either refused to perform their function, or worse, 

reported the conspirators to authorities. 

440. There is a superficial appeal to the suggestion that Merhi, Oneissi and Purple 018 could 

have been kept in the dark to minimise the number of people aware of the conspiracy's 

role before the assassination. However, this overlooks the trust that had to be placed in 

them following the assassination. Under the circumstances, the conspirators would have 

taken an unreasonable risk by relying on people without knowing in advance that they 

would be willing participants in the conspiracy. This would mean that in the short time 

755 Judgment, para.55. 

756 P01221, p.291; P01223, p.280. 

757 Judgment, para.5569. 

758 Judgment, para.4838. 

759 Judgment, para.4838. 
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frame between the assassination and the first payphone call, the conspirators would not 

only have to explain the plan to Merhi, Oneissi and Purple 018: they would have to 

enlist them in the cause, and assure themselves that they would loyally carry out their 

functions. 

4. Impact of the Error 

441. Neither of the Chamber's alternative inferences to guilt are reasonably available on the 

evidence. This faulty analysis played a direct role in the Chamber's decision to acquit 

the accused. Once these alternatives are removed, the only remaining inference that is 

consistent with the totality of the evidence is that the accused disseminated the false 

claim with advance knowledge. 

D. Sub-Ground 8(D): In addition, or in the alternative, the Chamber erred in fact, as no 

reasonable chamber could have failed to find that Merhi, Oneissi, and Purple 018 

disseminated the false claim of responsibility given the totality of the evidence 

1. Overview 

442. The Chamber erred in fact when it failed to find that Merhi, Oneissi and the user of 

Purple 018 disseminated the false claim.760 When the evidence is properly considered 

in its totality, the only reasonable inference available is that the Purple Phones were 

coordinated and working in tandem between the start of the COLA phase on 

29 December 2004 and the simultaneous discarding of their phones on 15-16 

February 2005. Further, the only reasonable inference is that they were working 

together on the delivery of the false claim. 

443. These conclusions are supported by Merhi, Oneissi and Purple 018's conduct at each 

of the critical stages in the plot. When examined holistically, they are the only 

conclusions reasonably available on the evidence. The Prosecution summarises the 

Chamber's critical findings and the evidence before assessing these in their totality. 

760 Judgment, paras.5858, 6550-6551, 6887, 6891, 6896. 
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444. The movements and call patterns of the Purple Phones on 14 February 2005 support the 

conclusion that they were coordinated, and that they were involved in disseminating the 

false claim. 

445. In the immediate aftermath of the assassination on 14 February, Oneissi and Purple 018 

set out on a similar and simultaneous tour of Beirut that repeatedly brought them to the 

same cells across the city at the same times. Their trajectory was also peculiar, crossing 

the city in different directions: from southeast Beirut to central Beirut, then to north 

Beirut, back to south Beirut, before Purple 018' s final activation in northwest Beirut. 

These movements brought at least one of them near each of the payphones and the tree 

at relevant times. 761 

446. The Purple Phones exchanged twelve calls that afternoon, all between 14:03 and 

17:24.762 The time window of the calls is noteworthy: the first payphone call was at 

14:11, and the video was broadcast around 17:30. 763 

447. As argued in Grounds 6 and 7, the Chamber diminished the significance of this evidence 

because of its erroneous findings on the reliability of the telecommunications evidence 

and congestion on the afternoon of 14 February. 764 However, this sequence of calls and 

movements demonstrates coordination regardless of the Chamber's concerns about 

network congestion, addressed in Ground 7. Even if some of their calls were placed in 

neighbouring cells because of congestion, the broad direction of their movements 

would still be accurate. 

448. Further, a number of Oneissi's and Purple 018's cell activations were text messages 

rather than calls. This is important since directed retries only occur for voice calls, and 

761 Judgment, paras.5682-5683. 

762 Judgment, paras.5685-5686; P01221, pp.291-292. There were seven calls between Merhi and Purple 018, and 
five between Purple 018 and Oneissi. 

763 Judgment, paras.4840, 4878, 4897, 5666. 

764 Judgment, para.5859. 
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not for text messages. 765 Accordingly, even if the Chamber's concerns about directed 

retries were warranted in the case of voice calls, this would have no impact on the 

reliability of activations for SMS messages. 

449. The movements and communications of the Purple Phones are described sequentially 

below in numbered sub-paragraphs (1) to (10) and shown in four corresponding maps. 

Each of the numbered sub-paragraphs addresses a cell in Beirut that was activated by 

Oneissi and/or Purple 018 on the afternoon of 14 February. These are numbered 

sequentially to track the progression of movements that afternoon. The predicted 

coverage areas of those numbered cells appear in the four maps. 766 The first three maps 

show their activations in different stages of the afternoon (13:33 to 14:38, 14:38 to 

16:02, 16:02 to 17:24). The fourth map shows the whole period together (13:33 to 

17:24). 

765 See Ground 7 at para.376; J.E.PHILIPS/PRH435:P00549, p.167. 

766 The predicted coverage areas for the cells are shown in PO 1152, pp.169-170 (BNPI3), 189-190 (BRAJNE3), 
215-216 (CBOURJ3), 225-226 (CHATILl), 357-358 (GHOBAI3), 635-636 (OGER3), 731-732 (SABRA3), 769-
770 (SFEIR3), 788-789 (SPEARS3). The locations of the payphones and tree are mapped in the Judgment at 
para.4836; Locations of the cells are mapped in the Judgment at paras.3460 (SFEIR3), 3887 (BRAJNE3), 4507 
(SABRA3), 5571 (CHATILl) & (GHOBAI3), 5587 (SPEARS3) & (BNPI3), 5607 (OGER3). See also Judgment, 
paras.1660, 1869, 1998; P00592.l. 
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Map 1: Oneissi and Purple 018-14 February - 13:33 to 14:38 (Points 1 to 4) 

0 

3 

0 
G 

(1) SFEIR3: Shortly after the assassination, Oneissi and Purple 018 both activated 

SFEIR3 in southeast Beirut at 13 :46 and 13 :33 respectively. 767 This was the 

only cell that Merhi activated that day - he activated the cell as the start and end 

cell for nine calls and for one SMS between 14:03 and 19:48.768 

(2) SABRA3: Approximately one hour after the assassination, Oneissi and Purple 

018 left southeast Beirut and set out in the direction of the first two payphone 

767 Judgment, para.5567. See also P01223, p.280; P01221, p.291. 

768 Judgment, para.2437; P00527, pp.116-117. 
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calls, which were placed at 14:11 and 14:19.769 They activated SABRA3 in 

central Beirut at 14:00 and 14:01 respectively. 770 

(3) CHATILl: Merhi's first call with Purple 018 was at 14:03, shortly before the 

first payphone call which occurred at 14: 11. 771 By the end of this call, Purple 

018 activated CHA TIL 1, "which was still further north in the direction of the 

payphone from which the call to Reuters was made less than eight minutes 

later". 772 The second payphone call was placed near to the first one at 14: 19. 773 

(4) GHOBAI3: Next, Oneissi and Purple 018 simultaneously activated GHOBAI3 

in central Beirut at 14:38.774 Merhi's second call with Purple 018 was between 

14:36-14:3 8, when Purple 018 activated this cell. 775 Oneissi' s activation was an 

SMS. 

769 Judgment, paras.4836, 4897. 

770 Judgment, para.5568; P01223, p.280; P01221, p.291. Oneissi's call no. 8117 shows the end cell was SABRA3 
at 14:00:32 (13:59:34 + 58 seconds). 

771 Judgment, para.5569; P01221, p.291; P00527, p.116. 

772 Judgment, para.5569. See also Judgment, para.5570. 

773 Judgment, para.5659. 

774 Judgment, paras.5573-5575; P01223, p.280; P01221, p.291. Purple 018 uses GHOBAI3 as the start and end 
cell, starting at 14:36:59 for 87 seconds (until 14:38:26). 

775 Judgment, para.5573; P01221, p.291; P00527, p.116. 
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Map 2: Oneissi and Purple 018-14 February - 14:38 to 16:02 (Points 4 to 6) 

legend 

0 
0 
~ 
0 
C, 

6 
5 

(5) SPEARS3: During the third call with Merhi at 15:53, Purple 018 activated 

SPEARS3 in north Beirut. This was the predicted cell for the third payphone 

call, which was placed at 15:27.776 According to Mr. Ben-Jeddo, the chief of 

Al-Jazeera's Beirut office, it was during this call that he was told to collect a 

video from a tree near their offices. 777 

776 Judgment, para.5661; P01221, p.291. He activated SPEARS3 4 times, at: 15:53, 15:54, 15:55 and 15:58. 

777 Judgment, para.4854. 
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In the three years that the user of Purple 018 used the phone, Purple 018 

activated SPEARS3 for a total of five calls: four of these occurred in this short 

window on 14 February.778 

(6) BNPI3: Meanwhile, Oneissi repeatedly activated BNPI3 in north Beirut 

between 15:54 and 16:02, a cell that "could have been within eyesight" of the 

tree. 779 The Chamber found that the false claim video was collected from the 

tree at 15:53.780 Oneissi activated this cell as the start and end cell for five calls 

and for a further five SMSs. It was the only cell that Oneissi activated near the 

tree that day. During this eight-minute window, Oneissi and Purple 018 

exchanged all five of their calls between one another that day. 781 Merhi' s fourth 

and fifth calls with Purple 018 were at 15:55 and 16:00.782 In total, the Purple 

Phones exchanged eight calls between 15:53 and 16:02.783 

In the entire two-year attribution period of Oneissi's phone, he activated BNPI3 

for a total of 12 calls or SMS messages: 10 of those 12 activations occurred in 

the nine minutes following the collection of the video from the tree. 784 

Purple 018 alto activated BNPI3 at the end of a call with Merhi at 16:01. He 

activated it for two further calls with Oneissi between 16:01 and 16:02 while 

Oneissi activated the same cell. 785 

778 P01221, pp.271, 291. 

779 Judgment, para.5668; P01223, p.281. He activated the cell 10 times, at: 15:54, 15:56:03, 15:56:06, 15:56:09, 
15:56:13, 15:56:16, 15:58:01, 16:00, 16:01, 16:02. This includes receiving five text messages. 

780 Judgment, para.4902. 

781 Judgment, paras.5591, 5595-5596, 5598; P01223, p.281; P01221, pp.291-292. 

782 Judgment, paras.5592, 5597; P01221, p.291; P00527, p.116. 

783 PO1221, pp.291-292; P01223, p.281; P00527, p.116. The Chamber erroneously states that there were nine calls 
in this interval, citing the evidence of Platt: Judgment, para.5583. However, as Platt correctly stated, and as 
reflected in the CSTs, there were eight calls: G.PLATT/PRH147:T348(2017-03-15), p.50. 

784 P01223, pp.184, 249, 281. 

785 Judgment, para.5598; P01223, p.281; P01221, pp.291-292. 
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In three years of usage, 786 Purple 018 activated BNPI3 for a total of 6 calls: 3 of 

these were in the nine minutes following the collection of the video from the 

tree. 787 

786 Judgment, para.5808. 

787 PO 1221, pp.267, 277, 291-292. 
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Map 3: Oneissi and Purple 018-14 February - 16:02 to 17:24 (Points 6 to 10) 
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(7) SFEIR3: At 16:32, Oneissi activated SFEIR3 in southeast Beirut again 788 - the 

same cell that he and Purple 018 activated shortly after the assassination, and 

the only cell that Merhi activated that day. Purple 018 had no cellular activity 

between 16:02 and 16:55.789 

788 Judgment, para.5603; P01223, p.281. 

789 Judgment, para.5603; P01221, p.292. 
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(8) BRAJNE3: Next, Oneissi and Purple 018 both activated cells in south Beirut. 

At 16:53, Oneissi received an SMS which activated BRAJNE3. He had no 

further cell activations that day. 790 

(9) CBOURJ3: Purple 018 received an SMS which activated CBOURJ3 two 

minutes later at 16:55, proximate to BRAJNE3. 791 

(10) OGER3: Purple 018 proceeded in the direction of the fourth and final payphone 

in northwest Beirut. This payphone call was placed at 17:04, during which the 

caller became threatening and demanded that Al-Jazeera broadcast the video.792 

While in the vicinity of the fourth payphone, Purple 018 calls Merhi at 17:15.793 

Purple 018 activated OGER3 - only the second such activation in the three-year 

attribution period. 794 At 17:24, Merhi called Purple 018 for 9-seconds,795 around 

the time the video was broadcast. 796 Following the broadcast of the video, there 

were no further calls between any of the Purple Phones - either that day or ever 

as the three phones were subsequently deactivated. 

790 Judgment, para.5611; P01223, p.281. 

791 Judgment, para.5603; P01223, p.281; P01221, p.292. 

792 Judgment, para.4871. 

793 Judgment, para.5604; P01221, p.292; P00527, p.116. 

794 PO 1221, pp.268, 292. 

795 P00527, p.116; P01221, p.292. 

796 Judgment, para.4878; G.BEN-JEDDO/PRH020:Tl70(2015-07-10), pp.15-16; G.BEN
JEDDO/PRH020:5D00169, pp.3, 6; G.BEN-JEDDO/PRH020:5D00167, para.82; P01221, p.292. Purple 018 
activates OUZAI2. 
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Map 4: Oneissi and Purple 018-14 February -13:33 to 17:24 (Points 1to10)797 

Payphone 1 
14: 11 call to Reuters 

Payphone 2 
14:19 call to Al-Jazeera 

Payphone 3 
15:27 call to Al-Jazeera 

Payphone 4 
17:04 call to Al-Jazeera 

Tree 
Video collected at 15:53 

5 

Cell 1 - SFEIR3 
Oneissi: 13 :46 
Purple 018: 13:33 

Cell 2 - SABRA3 
Oneissi: 14:00 
Purple 018: 14:01 

Cell 3 - CHA TILl 
Purple 018: 14:04 

Cell 4 - GHOBAI3 
Oneissi: 14:38 
Purple 018: 14:36-14:38 

Cell 5 - SPEARS3 
Purple 018: 15:53, 15:54, 15:55, 15:58 

Cell 6 - BNPI3 
Oneissi: 15:54, 15:56, 15:56, 15:56, 15:56, 
15:56, 15:58, 16:00, 16:01, 16:02 
Purple 018: 16:00, 16:01, 16:02 

Cell 7 - SFEIR3 
Oneissi: 16:32 

Cell 8 - BRAJNE3 
Oneissi: 16:53 

Cell 9- CBOURJ3 
Purple 018: 16:55 

Cell 10 - OGER3 
Purple 018: 17:15 

797 The anows are only intended to show the temporal progression of activations, and not any alleged route of 
movement. This map does not show every cell activation during those hours. The timing of the cell activations 
are recorded in P01221, pp.291-292; P01223, pp.280-281. For the Chamber's finding on the payphone calls and 
video collection: Judgment, paras.4836, 4897, 4902. 
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799 Judgment, para.4804. 

800 Judgment, para.4009. 

801 Judgment, paras.2216, 2289. 
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a) After Merhi called Purple 018 at 18: 52 on 15 January - the eve of Abu Adass' s 

disappearance - Merhi's Purple 231 was inactive until the evening of 17 January, 

when it received a string of four text messages in 9 seconds. 802 

b) Similarly, Merhi' s Grey phone had no calling activity from 15 January at 15 :22 

until 16 January at 18:36. When he activated it on the evening of 16 January, he 

received two text messages that were sent at 21: 13 on 15 January and 13 :32 on 16 

January. 803 

c) Oneissi's Purple 095 was inactive from 15 January at 20:26 until 17 January at 

7:01, when he received five text messages in twelve seconds. 804 

d) There were no pent up text messages for Purple 018, though it was inactive from 

00:03 on 16 January until 8:18 on 17 January. 805 

455. The Purple Phones behaved in a peculiar and coordinated manner on the two critical 

days for the delivery of the false claim: the afternoon of the assassination and the day 

Abu Adass disappeared. This rebuts the proposition that as their use included personal 

or family use, they would not be used for the false claim. 

( c) The COLA phase 

456. The activities of the Purple Phones during the COLA phase in the lead up to Abu 

Adass' s disappearance further demonstrates their coordination. 

457. During the COLA phase in the weeks leading up to Abu Adass's disappearance, 806 there 

was a spike in contact between the Purple Phones: 807 

802 Judgment, paras.5349, 5389; P00527, pp.110-111. 

803 Judgment, para.5397. 

804 Judgment, paras.5349, 5389; P01223, pp.264-265. 

805 Judgment, para.5372, 5389; P01221, p.285. 

806 Judgment, para.2370. 

807 Judgment, paras.2487, 5860, 6380. 
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a. Approximately 45% of all contacts between Oneissi and Purple 018 over two

years occurred in those ten days. 808 Between 26 December 2002 and 

22 December 2004, they contacted each other 36 times over 727 days, or an 

average of one contact every 20 days. 809 During the 10-day COLA phase, they 

contacted each other 37 times, or an average of 3.7 contacts a day. 810 This is 

more than a 74-fold increase in average daily contacts. 811 

b. Moreover, they exchanged a combined 15 contacts with Merhi over these 10 

days,812 a threefold increase in Merhi's average contact volume with the other 

two Purple Phones. 813 

458. The spike in contact also coincided with a spike in Purple 018 and Oneissi' s activations 

in the cells near Abu Adass's home and mosque. The Chamber correctly noted that the 

cell records prior to 1 August 2004 only recorded the user's location when making 

outgoing voice calls and not for SMSs or incoming voice calls, and only recorded the 

end cell of calls after 1 October 2004. 814 However, if one controls for this by only looks 

at outgoing voice calls made by Oneissi and Purple 018, and only at their start cells, it 

reveals a dramatic spike in such activations near Abu Adass's home and mosque: 815 

a. 67% of Purple 018' s outgoing voice calls in the area of the mosque occurred 

during this 10-day period, 816 which was a mere 0.8% of the attribution period 

808 P01793, slides 446-448; P01934, slides 7, 18-19; G.PLATT/PRH147:T331(2017-02-07), p.59; P01221; 
P01223. 

809 Judgment, para.5301. 

810 P01793, slide 445; P01221, pp.279-283. 

811 37 calls in 10 days= 3.7 contacts a day during the COLA phase. 36 contacts in 727 days= 0.0495 contacts a 
day between 26 December 2002 and 22 December 2004. 3.7 /0.0495 = 74.7 times higher daily contact frequency. 

812 P00527, pp.107-109. 

813 Judgment, para.5301. Between 26 December 2002 and 22 December 2004, Merhi exchanged 360 contacts with 
Oneissi and Purple 018 in 727 days= 0.495 contacts per day. He exchanged 15 contacts during the 10 COLA 
phase days = 1.5 contacts per day, a threefold increase. 

814 Judgment, paras.2476-2477, 2480, 3948, 5146, 5308. 

815 Judgment para.5103 provides the list of cells in the vicinity of the mosque. 

816 During the COLA phase, Purple 018 activated cells in the vicinity of the mosque for outgoing voice calls 22 
times: (P01221, Call Nos. 8352, 8360, 8361, 8362, 8363, 8365, 8367, 8368, 8369, 8371, 8372, 8385, 8386, 8405, 
8423, 8446, 8447, 8461, 8472, 8474, 8475, 8477). In the remainder of the attribution period from 22 November 
2001and16 February 2005, it activated those cells for outgoing voice calls 11 times: (Call Nos. 0212, 0786, 1267, 
1268,4696,6237,6786,6787, 7452, 8257,8639).22/33=67o/o. 
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for the phone. 817 Outside the COLA phase, the phone on average made an 

outgoing voice call from these cells once every 106 days. During the COLA 

phase, this increased to 2.2 calls a day, a 234-fold increase. 818 

b. 32% of Oneissi' s outgoing voice calls in the area occurred during the same ten 

days,819 which was 1.2% of the attribution period for Purple 095. 820 Outside the 

COLA phase, Oneissi placed a voice call from these cells on average once every 

42 days. During the COLA phase, this increased to nine calls in ten days, a 37-

fold increase. 821 

459. The evidence confirms a spike in activations near the mosque during the 10-day COLA 

phase. This demonstrates that the Purple Phones were coordinated before the 

dissemination of the false claim. 

( d) Connections between the Purple Phones and Ayyash 

460. Merhi was in direct contact with Ayyash, the individual who coordinated the 

assassination team and for whose benefit the false claim of responsibility was 

disseminated. 822 Further, the timing of some of these calls suggests a connection to the 

conspiracy. Their contacts spiked a week before the assassination - around the time the 

Chamber found the "final decision" to assassinate Mr Hariri was made. 823 Merhi called 

Ayyash once on 5 February. 824 On 6 February, they exchanged four calls. 825 Ayyash 

817 10 COLA phase days divided by 1183 (number of days of the attribution period for Purple 018) = 0.8%. 

818 22 calls in 10 days= 2.2 outgoing calls a day during the COLA phase. 11 calls in 1173 days= 0.0094 outgoing 
calls a day outside the COLA phase. 2.2/0.0094 = 234.6 times higher daily call frequency. 

819 During the COLA phase, Purple 095 activated cells in the vicinity of the mosque for outgoing voice calls 9 
times: (P01223, Call Nos. 7448, 7453, 7543, 7544, 7545, 7549, 7551, 7555, 7560). In the remainder of the 
attribution period from 9 January 2003 and 16 February 2005, it activated those cells for outgoing voice calls 19 
times: (Call Nos. 2114, 2635, 2979, 3324, 3531, 4105, 4596, 4804, 6341, 6457, 6557, 6558, 7163, 7313, 7333, 
7334, 7335, 7680, 7685). 9/28=32%. 

820 10 COLA phase days divided by 807 (number of days of the attribution period for Purple 095) = 1.2%. 

821 9 calls in 10 days= 0.9 outgoing calls a day during the COLA phase. 19 calls in 796 days= 0.024 outgoing 
calls a day outside the COLA phase. 0.9/0.024 = 37.7 times higher daily call frequency. 

822 Judgment, para.12. 

823 Judgment, para.4735. 

824 Judgment, para.5510; P00527, p.114. 

825 Judgment, para.5511; P00527, pp.114-115. 
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called Purple 231 twice on 23 January 2005826 during a tight exchange of calls between 

Ayyash and other users on the Blue Network. 827 

461. Further, Purple 018 had contact with Yellow 425 on 4 January 2005, and with Yellow 

809 on 7 April 2004 and 31 May 2004. 828 While neither of these were found to be "core" 

Yellow phones, 829 Yellow 425 was in contact with Ayyash shortly before and after the 

call with Purple 018. 

3. The only reasonable inference based on the combination of the evidence is that Merhi, 

Oneissi and Purple 018 disseminated the false claim 

462. When the totality of the evidence is properly evaluated in combination, the only 

reasonable inference is that Merhi, Oneissi and Purple 018 disseminated the false claim. 

The evidence is consistent with them delivering the false claim, and there is no other 

reasonable alternative inference that would fit the evidence. 

463. First, the evidence establishes that Merhi, Oneissi and Purple 018 were coordinated and 

working together from 29 December 2004 until 15-16 February 2005. No reasonable 

trial chamber could find that they were behaving autonomously and that the following 

could be dismissed as a mere coincidence: 

a) Oneissi and Purple 018 moved around Beirut in tandem while Purple 018 

repeatedly exchanged calls with Merhi on the afternoon of the assassination; 

b) All three discarded their phones in the same 36-hour period; 

c) All three decided not to use their phones during the same period on 16 January 

2005; 

d) Oneissi and Purple 018 decided to pay an unusually high frequency of visits to the 

neighbourhood around Abu Adass's mosque in the same 10-day period when they 

happened to exchange an unusually high volume of calls between one another. 

826 Judgment, para.5509; P00527, p.111. 

827 Judgment, para.5509; P01889, slide 139. 

828 Judgment, paras.2361, 5205; P01221, pp.210, 223, 282. 

829 Judgment, para.2372. 
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464. Second, the only inference reasonably available is that they were coordinated and 

working in tandem on the delivery the false claim. This is the only reasonable inference 

that would explain: 

a) the spike in contact between the Purple Phones in the very hours when the false 

claim was delivered, and that resulted in Oneissi and Purple 018 crossing Beirut in 

an odd pattern that was consistent with the delivery of the false claim; 

b) the calls between Purple 018 and Merhi around the time of each payphone call, at 

the time the video was collected from the tree, and around the time the video was 

broadcast on television; 

c) Oneissi' s repeated activation of a cell in the vicinity of the tree in the nine minutes 

following the collection of the video; 

d) Merhi, Oneissi and Purple 018's decision to discard their phones in the same 36-

hour period; 

e) The inactivity of all three Purple Phones on the day that Abu Adass disappeared, 

f) Oneissi and Purple 018' s unusually high number of visits to Abu Adass' 

neighbourhood in the COLA Phase which coincided with a spike in their contact 

with one another; and 

g) Merhi's direct contact with Ayyash at relevant times, while Purple 018 was in 

contact with Yellow 425. 

465. Each of these components of evidence strengthens the others. The combined effect 

eliminates all reasonable doubt. No reasonable trial chamber could reach a contrary 

conclusion. 

4. Impact of the Error 

466. As a result of the Chamber's error of fact, it failed to find that Merhi, Oneissi and Purple 

018 disseminated the false claim. 
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467. The Prosecution requests that the Appeals Chamber correct the above errors and find 

that Merhi, Oneissi and Purple 018 disseminated the false claim on 14 February 2005. 

The Prosecution further requests that the Appeals Chamber set aside the Chamber's 

alternative inference finding that Oneissi may have lacked advance knowledge of the 

assassination. 

468. If the Chamber declines to makes these findings on the basis of Ground 8 alone, the 

Prosecution asks the Appeals Chamber to grant them in the Overall Remedy on the 

basis of the combination of the Grounds of Appeal. As argued below in the Overall 

Remedy, the conclusion that Merhi, Oneissi and Purple 018 disseminated the false 

claim would be strengthened further if the Chamber were to find that: 

a. Merhi used Green 071; 830 and 

b. The Green Network was used to monitor and coordinate the false claim of 

responsibility. 831 

469. In the Overall Remedy, the Prosecution seeks additional findings based on the 

combination of the Chamber's errors, including that Merhi and Oneissi had advance 

knowledge of the assassination, and satisfied all the remaining elements of the offences 

charged. Based on those findings, the Prosecution requests that the Appeals Chamber 

hold Merhi and Oneissi guilty under Counts 1 and 6-9 of the Consolidated Indictment. 

830 See Ground 4. 

831 See Ground 5. 
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470. The Prosecution seeks an Overall Remedy because of the connections between the 

grounds of appeal. This was a single criminal transaction that occurred over a period of 

weeks. The correction of one ground of appeal may strengthen the Prosecution's case 

in others. Each of the grounds contribute to the Prosecution's request that the Appeals 

Chamber find Merhi and Oneissi guilty of Counts 1 and 6-9 of the Consolidated 

Indictment. 832 

471. First, the Prosecution asks the Appeals Chamber to correct the legal and factual errors 

in Grounds 1-8: 

• In Ground 1, the Prosecution asks the Appeals Chamber to correct the Chamber's 

legal errors in the assessment of evidence, and to apply the corrected law to the 

evidence. These errors are manifested throughout the Judgment and in particular in 

relation to Grounds 4, 5 and 8. 

• In Ground 2, the Prosecution asks the Appeals Chamber to correct the Chamber's 

erroneous interpretation of the "specific means" element of LCC Article 270 

conspiracy to commit a crime against State security, particularly as applied to 

conspiracies to commit a terrorist act, and to apply the correct law to corrected 

findings on Merhi's and Oneissi's dissemination of the false claim and/or Merhi's 

role as a member of the Green Network. 

• In Ground 3, the Prosecution asks the Appeals Chamber to affirm its clear position 

that accomplices under Article 219 of the LCC are required to know of the 

perpetrator's intent to commit a crime under Lebanese law, correct the Chamber's 

legal error in requiring more detailed knowledge, and apply the correct law to 

corrected findings on Merhi's and Oneissi's dissemination of the false claim and/or 

Merhi's role as a member of the Green Network. 

832 Art. 26(2) Statute.; Rule 188(C). 
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• In Ground 4, the Prosecution asks the Appeals Chamber to find that Merhi used 

Green 071. This corrected finding would place Merhi on a network that was 

interconnected with the networks that carried out the assassination, and would be 

relevant to the Chamber's assessment of Grounds 5 and 8. 

• In Ground 5, the Prosecution asks the Appeals Chamber to find that the Green 

Network, including Green 071, were used to coordinate the assassination and the 

false claim. This corrected finding would be relevant to the Chamber's assessment 

of Grounds 4 and 8. 

• In Grounds 6 and 7, the Prosecution asks the Appeals Chamber to correct the 

Chamber's erroneous treatment of cell site evidence, particularly its conclusions 

regarding the reliability of the evidence and the effects of congestions on the 

afternoon of the assassination. According to the Chamber, these findings "fatally 

undermined" the Prosecution's case on the false claim. 833 Based on these corrected 

findings, the coordinated movements of Oneissi and Purple 018 addressed in 

Ground 8 would have to be re-considered, particularly those in the very hours when 

the false claim was disseminated. 

• In Ground 8, the Prosecution asks the Appeals Chamber to find that Merhi, Oneissi 

and Purple 018 disseminated the false claim. 

472. The Prosecution asks the Appeals Chamber to consider the impact of any corrected 

findings on other grounds of appeal. In particular, the Prosecution repeats its request 

that the Appeals Chamber find that: 

a) Merhi was the user of Green 071 (Ground 4); 834 

b) the Green Network was used to monitor and coordinate the assassination and the 

preparation of the false claim (Ground 5); 835 and 

833 Judgment, para.5859. 

834 Amended Notice of Appeal, para.24(c)(i). 

835 Amended Notice of Appeal, para.24(c)(ii). 
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c) Merhi, Oneissi, and Purple 018 disseminated the false claim of responsibility for 

the attack on 14 February 2005 (Ground 8). 836 

If the Appeals Chamber declines to make these findings on the strength of those 

respective grounds alone, the Prosecution asks the Appeals Chamber to reconsider them 

in light of the combination of the Grounds of Appeal, and grant the requested findings. 

473. Second, the Prosecution requests that the Appeals Chamber make any other necessary 

findings, including that Merhi and Oneissi acted with the requisite knowledge and intent 

for the crimes and modes of responsibility charged under Counts 1 and 6-9 of the 

Consolidated Indictment. 837 

474. Finally, the Prosecution asks that the Appeals Chamber find Merhi and Oneissi guilty 

under Counts 1 and 6-9 of the Consolidated Indictment, 838 and invite the Parties to make 

submissions with respect to sentencing. 839 

A. Impact of the Appeals Chamber's corrected findings on other Grounds 

1. Ground 4: Merhi was the user of Green 071 

475. In relation to Ground 4, the Prosecution requests that the Appeals Chamber find that 

Merhi used Green 071. This finding can be made in relation to the errors in Ground 4. 

But, in addition, if the Appeals Chamber finds that errors were committed by the 

Chamber in relation to Grounds 5 and 8, any corrected findings should be taken into 

consideration by the Appeals Chamber in determining that Merhi was the user of Green 

071. 

476. If the Appeals Chamber finds that Merhi was involved in the dissemination of the false 

claim and that the Green Network was used to monitor and coordinate the assassination 

and false claim, these findings would support the inference that Merhi was the user of 

836 Amended Notice of Appeal, para.24(c)(iii). 

837 Amended Notice of Appeal, para.24(d). 

838 Amended Notice of Appeal, para.24(f). 

839 Rules 17l(A), 176(B). 
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Green 071. These findings would further demonstrate why Merhi was holding Green 

071: in order to coordinate with Badreddine regarding the false claim of responsibility. 

477. Moreover, if the Appeals Chamber finds that the Chamber erred in its analysis of 

whether the Green Network was a Hezbollah network, 840 as well as its conclusion that 

Merhi was a supporter of Hezbollah, 841 that would further support the conclusion that 

the evidence of Merhi' s use of Green 071 cannot be dismissed as a coincidence. 

2. Ground 5: The Green Network was used to monitor and coordinate the assassination 

and false claim 

478. In relation to Ground 5, the Prosecution asks the Appeals Chamber to find that the 

Green Network was used to monitor and coordinate the assassination and the 

preparations for the false claim. This finding can be made in relation to the errors in 

Ground 5. The correction of the errors in Grounds 4 and 8 would further support this 

conclusion. 

479. As argued in Ground 5, the Chamber erred in failing to find that the Green Network 

was used to monitor and coordinate the assassination based on the totality of the 

evidence. 

480. If the Appeals Chamber accepts that Merhi used Green 071 (Ground 4) and was 

involved in the dissemination of the false claim (Ground 8), those findings would be 

relevant to the assessment of the role of the Green Network. If Merhi was involved in 

the dissemination of the false claim, which was to divert attention away from Ayyash's 

perpetration of the assassination, and was the user of one of three Green Phones on a 

covert network, with one of the three Green Phones being used by Ayyash who was 

central to the assassination of Mr Hariri, these findings are relevant to the request under 

Ground 5 that the Appeals Chamber find that the Green Network monitored and 

coordinated the assassination and false claim. 

840 See Sub-Ground 5(D). 

841 See Sub-Ground 8(A). 
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3. Ground 8: Merhi, Oneissi, and Purple 018 disseminated the false claim of 

responsibility for the attack on 14 February 2005 

481. In relation to Ground 8, the Prosecution asks the Appeals Chamber to find that Merhi, 

Oneissi, and Purple 018 disseminated the false claim ofresponsibility. This finding can 

be made in relation to the errors in Ground 8. In addition, the correction of the errors in 

Grounds 4 and 5 would further support this conclusion. 

482. As argued in Ground 8, the only reasonable inference available is that Merhi, Oneissi 

and Purple 018 disseminated the false claim. That conclusion would be all the stronger 

if the Chamber found that Merhi - one of those Purple Phone holders - was also holding 

Green 071 - a phone on the network that coordinated the assassination and false claim. 

483. If Merhi was a member of the covert Green Network, as the user of Green 071 (Ground 

4), and that Network was monitoring and coordinating the assassination (Ground 5), 

such findings are relevant to whether Merhi was involved in the dissemination of the 

false claim. The false claim was a carefully planned component of the conspiracy, part 

of the effort to deflect attention from Ayyash, another member of the Green Network. 

Merhi also carried a Purple Phone. The activity, nature, coordination and simultaneous 

deactivation of the Purple Phones not only strengthen the conclusion that Merhi was 

involved in the false claim, but by incorporating him in the Green Network, it leads to 

the inescapable conclusion that those persons carrying the Purple Phones, including 

Oneissi and Purple 018, disseminated the false claim. 

484. In addition, as noted in Ground 8, if the Chamber erred in its assessment of the 

reliability of the best server coverage maps (Ground 6) and erred in its assessment of 

mobile network congestion on 14 February 2005 (Ground 7), the corrected findings 

would also strengthen the evidence of the location and therefore activity of the Purple 

Phones. The Chamber's erroneous understanding of the accuracy of Alfa's coverage 

maps and its incorrect finding that congestion on 14 February 2005 would have resulted 

in numerous re-directed calls around the Alfa network resulted in it underestimating the 

reliability of the cell site evidence for placing the Purple Phone users at locations that 

afternoon. Correcting these errors shows that the cell-site evidence is reliable for 

placing them near the payphones and the tree that held the video. 
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485. When considered in the light of the Chamber's other findings and the evidence, these 

additional findings would confirm that Merhi, Oneissi and Purple 018 disseminated the 

false claim. 

B. Requisite Knowledge and Intent 

486. The Prosecution asks the Chamber to make any additional necessary findings, including 

that Merhi and Oneissi acted with the requisite knowledge and intent for the crimes and 

modes of responsibility charged under Counts 1 and 6-9 of the Consolidated 

Indictment. 842 It seeks these findings based on the correction of the legal elements of 

the offences in Grounds 2 and 3, as well as the correction of the Chamber's factual 

findings in Grounds 4, 5 and 8. 

1. Merhi and Oneissi had advance knowledge 

487. In Ground 2 and 3, the Prosecution argued the Chamber erred in law in relation to the 

"specific means" requirement for a conspiracy to commit a terrorist act and the level of 

detailed knowledge required of accomplices. 

488. Based on the errors in Grounds 2-5 and 8, the Prosecution asks the Appeals Chamber 

to find that Merhi and Oneissi had the requisite advance knowledge and mens rea for 

the offence charged in Counts 1 and 6-9 of the Consolidated Indictment. 

489. For the count of conspiracy to commit terrorism (Count 1), this would be satisfied by 

an agreement to commit a terrorist act, which would be met by an agreement on either 

of the following: 

a) that the perpetrators intended to detonate explosives in a public place; or 

b) that the target was a prominent political figure. 

490. For the count of accomplice to terrorism (Count 6), this would be satisfied if the accused 

intended to assist the perpetrators in the crime and had advance knowledge of either of 

the following: 

842 Amended Notice of Appeal, para.24(d). 
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b) The need for strict secrecy and loyalty among those who disseminated the false 

claim - both before and after the false claim was disseminated. 

(i) The need to disseminate the false claim quickly 

495. In order to successfully divert attention away from those truly responsible for the 

assassination, the false claim had to be disseminated quickly. The importance of speed 
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to the conspirators is demonstrated by the immediacy of the steps to disseminate the 

false claim commencing one hour after the assassination, and the threatening tone of 

the fourth and final payphone call before the video was broadcast on Al Jazeera. 843 

496. Given the importance of speed, Merhi and Oneissi could not reasonably have learned 

about their role in the false claim in the 76 minutes between the attack and the first 

payphone call. 844 

497. Regarding Merhi, his only contact with anyone allegedly involved in the assassination 

that afternoon was Purple 018. His final call on the Green Network was on 7 

February. 845 The reason he was in position and ready to disseminate the false claim so 

quickly after the terrorist attack was because he had advance knowledge that it would 

occur. Moreover the Prosecution submits, based on Ground 4, that he was one of three 

users on the Green Network which coordinated the assassination and false claim. Under 

the circumstances, it is inconceivable that he would have been unaware of the major 

crime he was coordinating. The only way he could successfully complete his task was 

ifhe knew the objective of the plot. 846 

498. Similarly, the only reasonable conclusion is that Purple 018 and Oneissi had advance 

knowledge as well. Their only known contact with anyone who is alleged to be involved 

with the assassination in the 76 minute window between the attack and the first 

payphone call was a 26-second call between Merhi and Purple 018 at 14:03. 847 By this 

point, Purple 018 and Oneissi were already en route to payphones 1 and 2. 848 Following 

this short call, Purple 018 and Oneissi proceeded to make the first two payphone calls, 

claiming responsibility for the terrorist attack on behalf of a fictitious group, and 

delivering a message that was similar to the letter that accompanied the video tape. 849 

843 Judgment, para.4871. 

844 Judgment, paras. I 006, 5643. 

845 Judgment, paras.3643-3644, 5508. 

846 See Judgment, para.6459. 

847 Judgment, para.5569. 

848 P01221, p.291; P01223, p.280. 

849 Judgment, para.4838. 
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499. Aside from this 26-second call, the only other time they could have been told of their 

involvement and critical role was in the brief period of time after the explosion and 

before Purple 018 and Oneissi got on the road. There is no evidence that they 

communicated with anyone involved in the conspiracy during this time. Further, this is 

also a tight timeframe. The assassination occurred at 12:55, 850 and the news of this 

assassination would have taken some time to reach Purple 018 and Oneissi in south 

Beirut. 851 Both Purple 018 and Oneissi were on the road and out of south Beirut by 

14:01 852 , moving in the direction of the first payphone call. This would include some 

minutes on the road. 

500. Based on how quickly they were moving following the attack, it is clear that they were 

on standby that day, ready to perform their roles. This is also consistent with the 

importance of speed to the false claim: the conspirators would not have relied on people 

who might have been busy doing other things that day. If they were not on standby, the 

conspirators would have to rely on finding Purple 018 and Oneissi in the immediate 

aftermath of a major terrorist attack. Even if they were on standby it is inconceivable 

that in the moments prior to carrying out a complex mission of which they allegedly 

knew nothing, they would be informed of their complex role in the false claim, ensuring 

they had suitable transportation and knowledge of the locations to carry out the 

telephone calls and video placement, providing them with the telecard, informing them 

where they were to be positioned to call the news agencies, informing them and trusting 

they would find a suitable tree near the news agencies to place a video tape, placing the 

video tape without being spotted by surveillance, informing them of the script of what 

was to be said on the telephone, and trusting that they would be comfortable 

immediately carrying out this critical component of the plan. 

501. In light of the timing, complexity, knowledge, preparation, and willingness to carry it 

out, including stating over a telephone that they were involved in the assassination of 

the former Prime Minister, it is inconceivable that the persons carrying it out would be 

approached and informed immediately after the assassination and within minutes of 

850 Judgment, paras.55, 4266. 

851 See e.g. Judgment, paras.4843-4844. 

852 Purple 018 activated at SABRA3 at 14.01 (P01221, p.291); Purple 095 activated at SABRA3 at 13.59 (P01223, 
p.280) 
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commencmg the false claim. Such a structure would be inconsistent with the 

importance of the false claim to the conspiracy. Rather, it is evident that the successful 

delivery of false claim required advance planning and knowledge on both their parts. 

(ii) The need for strict secrecy and loyalty before and after the false claim 

was disseminated 

502. It was also critical to the conspiracy that those who disseminated the false claim were 

committed to the objective, and would maintain the strict secrecy of the plan - both 

before and after the terrorist attack. The plan was not merely to assassinate Mr Hariri 

using an explosive: it was to commit this crime and pin the blame on a fictional 

group. 853 That plan would fail if the disseminators of the false claim either refused to 

perform their function, or worse, reported the conspirators to authorities. 

503. There is a superficial appeal to the suggestion that they would have been kept in the 

dark about the target or the use of explosives to minimise the number of people aware 

of the conspiracy's role before the assassination. However, this overlooks the trust that 

had to be placed in Merhi and Oneissi following the assassination. They must have 

known that they were not themselves members of the fictitious group on behalf of 

whom they were claiming responsibility. It follows that they knew that the false claim 

was false and that those truly responsible for the resulting deaths and injuries were their 

co-conspirators. Under the circumstances, the conspiracy would have taken an 

unreasonable risk by placing this trust in people without knowing in advance that they 

would be willing participants in the conspiracy. 

504. Otherwise, in the short time frame between the attack and the first payphone call, the 

conspirators would not only have to explain the plan to them: they would have to enlist 

them in the cause, and assure themselves that Merhi and Oneissi would loyally carry 

out their functions. 

853 Judgment, paras.8-9, 12. 
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505. Moreover, the conspirators trusted the Red Network users with advance knowledge of 

the assassination and the use of explosives. 854 There would be no reason not to extend 

the same trust to the individuals tasked with rapidly disseminating the false claim. 

(iii) Conclusion 

506. Based on the above, the only reasonable inference is that Merhi and Oneissi had 

advance knowledge of the attack. The question is not whether it is impossible for the 

conspiracy to have been structured another way. Rather, it is whether there is reasonable 

doubt based on the evidence. When the evidence above is taken together, such an 

inference is not reasonable. Structuring the conspiracy in a way to avoid sharing key 

information with Merhi and Oneissi would: 

a) seriously impede Merhi's and Oneissi's ability to complete their tasks effectively, 

b) create an unnecessary risk that they would be either unavailable or unwilling to 

participate in their appointed tasks. 

All of the above would be difficult to square with how quickly they successfully set out 

to disseminate the false claim after the attack. 

C. Merhi and Oneissi satisfy the elements of the offences charged 

507. Merhi and Oneissi satisfy the elements of Counts 1 and 6-9 of the Consolidated 

Indictment. 

1. Count 1: Conspiracy aimed at committing a Terrorist Act 

508. The Prosecution has established that Merhi and Oneissi satisfy the elements of Count 

1, namely: 

a) two or more individuals; 

b) who conclude or join an agreement; 

c) aimed at committing a terrorist act; 

854 Judgment, paras.6380, 6439-6440, 6485, 6487-6488. 
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d) with an agreement on the use of means liable to create a public danger to commit 

the crime; and 

e) with criminal intent. 855 

509. Merhi and Oneissi disseminated the false claim with the intention of shielding their co

conspirators and themselves from responsibility. 856 Based on their advance knowledge 

of the use of an explosive device in public and/or that Mr Hariri was the target of a 

planned assassination, and their involvement in the false claim, the only reasonable 

inference is that they joined the conspiracy to commit a terrorist attack. 

510. Accordingly, they are guilty of Count 1, namely: 

Count 1: Conspiracy aimed at committing a Terrorist Act; 

2. Counts 6-9: Accomplice Liability 

511. The elements of accomplice liability are: 

a) an understanding (whether immediate or long-standing); 

b) assistance in a form specified in LCC Article 219; 

c) conduct by the perpetrator amounting to a crime; 

d) with knowledge of the intent of the perpetrator to commit a crime; and 

e) intent to assist the perpetrator in his commission of the crime. 857 

512. Based on their advance knowledge of the planned assassination of Mr Hariri by 

explosives and their subsequent roles in the dissemination of the false claim, the only 

reasonable inference is that Merhi and Oneissi agreed before the terrorist attack to help 

shield Ayyash and his co-conspirators from justice. 858 Accordingly, they are guilty as 

accomplices to Ayyash's crimes, namely: 

855 See Applicable Law Decision, para.202. 

856 See Judgment, para.12. 

857 Applicable Law Decision, paras.219-220. 

858 See Lebanon, LCC, Art. 219(5). 
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Being an Accomplice to the felony of Committing a Terrorist Act by 

means of an explosive device; 

Being an Accomplice to the felony of Intentional Homicide (of Rafik 

Hariri) with premeditation by using explosive materials; 

Being an Accomplice to the felony of Intentional Homicide (of 21 

persons in addition to the international homicide of Rafik Hariri) with 

premeditation by using explosive materials; and 

Being an Accomplice to the attempted intentional homicide (of 226 

persons in addition to the Intentional Homicide of Rafik Hariri) with 

premeditation by using explosive materials. 
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