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1. The Defence for Mr Salim Jamil Ayyash ("the Defence") hereby files an appeal of the 

decision of Trial Chamber II ("Chamber") ruling on the preliminary motion challenging 

jurisdiction pursuant to Rules 90 (B) (i), (C) and 176 of the Rules of Procedure and Evidence 

("Rules"). 

2. For the reasons set out below, the Chamber has erred in law and in fact by finding a that 

the three attacks carried out against Messrs Hamade, Hawi and El-Murr ("the attacks m 

question") 1 are within the jurisdiction of the Special Tribunal for Lebanon ("Tribunal"). 

II. PROCEDURAL BACKGROUND 

3. On 3 June 2020, the Defence filed a preliminary motion challenging jurisdiction based 

on Rules 11 (C) and 90 (A) (i) of the Rules.2 On 24 June 2020, the Prosecution filed its 

response. 3 

4. On 29 June 2020, the Defence requested leave to reply to the Prosecution's response. 4 

The Prosecution objected to this on 30 June 2020.5 

5. On 13 July 2020, the Chamber rejected the request for leave to reply on the grounds that 

no new issues had been raised in the Prosecution's response. 6 

6. On 16 July 2020, the Chamber authorised the legal representative of victims of the 

attack against Mr El-Murr to file observations on the Defence Preliminary Motion Challenging 

1 ST L-18-1 O/PT ITC, F0203, Decision on Defence Preliminary Motion Challenging Jurisdiction, 10 September 
2020 ("Impugned Decision") paras 3, 124, 128 and disposition. Unless otherwise stated, any further reference to 
filings and decisions refers to this case number. 
2 F0146, Public Redacted Version of "Defence Preliminary Motion Challenging Jurisdiction pursuant to Rules 
l l(C) and 90 of the Rules of Procedure and Evidence" dated 3 June 2020, 4 June 2020 ("Preliminary Motion 
Challenging Jurisdiction"). 
3 F0166, Prosecutor's Response to Defence Preliminary Motion Challenging Jurisdiction Pursuant to Rules l l(C) 
and 90 of the Rules of Procedure and Evidence, 24 June 2020. 
4 F0169, Request for Leave to Reply to the "Prosecutor's Response to Defence Preliminary Motion Challenging 
Jurisdiction pursuant to Rules l l(C) and 90 of the Rules of Procedure and Evidence", 29 June 2020. 
5 FOl 71, Prosecutor's Response to Defence "Request for Leave to Reply to the 'Prosecutor's Response to Defence 
Preliminary Motion Challenging Jurisdiction Pursuant to Rules l l(C) and 90 of the Rules of Procedure and 
Evidence'", 30 June 2020. 
6 FO 179, Decision on Defence Request for Leave to Reply to Prosecutor's Response to Defence Preliminary Motion 
Challenging Jurisdiction, 13 July 2020. 
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Jurisdiction.7 It also invited the two other legal representatives of victims to do the same, should 

they so wish. 8 

7. On 30 July 2020, the legal representatives of victims of the attacks against Messrs 

Hamade and El-Murr filed their observations. 9 

8. On 10 September 2020, the Chamber rendered its decision dismissing the Defence 

preliminary motion in its entirety. 10 

III. CRITERIA FOR REVIEW ON APPEAL 

9. Both the Statute of the Tribunal ("Statute") and its Rules clearly set forth the possibility 

of appeal to remedy an error on a question of law "invalidating the decision" and an error of 

fact "that has occasioned a miscarriage of justice". 11 

10. With respect to reviewing errors of law, the Appeals Chamber of the Tribunal set out 

the applicable criteria as addressed in international criminal case law as follows: 

A party alleging an error of law must identify the alleged error, present arguments in 
support of its claim, and explain how the error invalidates the decision. An allegation of 
an error of law that has no chance of changing the outcome of a decision may be rejected 
on that ground.[ ... ] The Appeals Chamber reviews the Trial Chamber's findings of law 
to determine whether or not they are correct. 12 

11. With regard to reviewing errors of fact, the Appeals Chamber has adopted the criterion 

of reasonableness. It defined that criterion as follows, referring to the case law of the Appeals 

Chamber of the International Criminal Tribunal for the former Yugoslavia: 

7 F0182, Decision on Request from Legal Representatives of Victims To Submit Observations to Defence 
Preliminary Motion Challenging Jurisdiction, 16 July 2020. 
8 Idem. 
9 F0190, Observations by the Legal Representative of Victims 3 in Response to the Preliminary Motion 
Challenging Jurisdiction Submitted by the Defence, 30 July 2020; F0191, Observations on the "Defence 
Preliminary Motion Challenging Jurisdiction Pursuant to Rules l l(C) and 90 of the Rules of Procedure and 
Evidence" Dated 3 June 2020, 30 July 2020. 
10 Impugned Decision, para. 128 and disposition. 
11 Article 26 of the Statute and Rule 176 of the Rules. 
12 STL-l l-Ol/T/AC/AR126.9, F0007, Decision on Appeal by Counsel for Mr Oneissi Against the Trial Chamber's 
Decision on the Legality of the Transfer of Call Data Records, 28 July 2015, para. 21, footnote citing: STL-ll
Ol/PT/AC/AR126.3, F0009, Decision on Appeal by Legal Representative of Victims against Pre-Trial Judge's 
Decision on Protective Measures,10 April 2013, para. 19; STL-l l-Ol/PT/AC/AR90.l, F0020, Decision on the 
Defence Appeals Against the Trial Chamber's "Decision on the Defence Challenges to the Jurisdiction and 
Legality of the Tribunal", 24 October 2012, para. 10. 
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When considering alleged errors of fact, the Appeals Chamber will apply the standard of 
reasonableness. As a general principle, in reviewing the findings of the Trial Chamber, 
the Appeals Chamber will only substitute its own findings for that of the Trial Chamber 
when no reasonable trier of fact could have reached the original decision. [ ... ] Further, 
only an error of fact that has occasioned a miscarriage of justice will cause the Appeals 
Chamber to overturn a decision by the Trial Chamber. 13 

12. In accordance with the criteria thus defined for review on appeal, the Defence sets out 

below the errors of law and of fact which must lead the Appeals Chamber of the Tribunal to 

reverse the Impugned Decision. 

IV. THE ERRORS COMMITTED BY THE CHAMBER WHICH INVALIDATE ITS 

DECISION 

13. By finding that the Tribunal has jurisdiction to hear the three attacks that occurred in 

Lebanon between 1 October 2004 and 12 July 2005, the Chamber erred with respect to the basic 

rules of interpretation of the Statute (A), the interpretation and application of the criteria of 

connectedness (B) and those in respect of similar nature and gravity (C). 

A. Errors with respect to the basic rules of interpretation of the Statute 

1. Violation of the letter of Article 1 of the Statute with respect to the three 

requirements for establishment of the jurisdiction of the Tribunal 

14. The Chamber erred in law by not complying with the letter of Article 1, which requires 

three independent and cumulative conditions to be met to determine that the Tribunal has 

jurisdiction. 14 

15. In the Impugned Decision, the Chamber re-wrote Article 1 of the Statute as follows: 

Article 1 of the Statute provides that connectedness must be construed in accordance 
with the principles of criminal justice and can be inferred through: a) an assessment on 
the similar nature and gravity of attacks other than the Hariri attack; and b) a combination 
of five nonexhaustive indicators (criminal intent/motive, the purpose behind the attack, 

13 STL-ll-Ol/PT/AC/AR126.1, F0008, Decision on Appeal Against Pre-Trial Judge's Decision on Motion by 
Counsel for Mr Badreddine Alleging the Absence of Authority of the Prosecutor, 13 November 2012, para. 5 
citing: International Criminal Tribunal for the former Yugoslavia, Milo§evic, Case No. IT-98-2911-A, Judgement, 
12 November 2009, para. 15. 
14 Impugned Decision, para. 94. See contra Preliminary Motion Challenging Jurisdiction, paras 162 and 165; 
F003 l, Public redacted version of "Decision on the Prosecutor's Connected Case Submission of 30 June 2011" of 
5 August 2011, 16 September 2020, paras 17 and 75. 
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the nature of the victims targeted, the pattern of the attack/modus operandi and the 
perpetrators). 15 

16. This arbitrary rearrangement of Article 1 of the Statute results in an interpretation which 

goes against the letter of its provisions, despite them being clearly stated: 

If the Tribunal finds that other attacks that occurred in Lebanon between 1 October 2004 
and 12 December 2005 [ ... ] are connected in accordance with the principles of criminal 
justice and are of a nature and gravity similar to the attack on 14 February 2005, it shall 
also have jurisdiction over persons responsible for such attacks. 16 

1 7. It is disturbing to have to recall that the use of the conjunction "and" necessarily implies 

that the "connection", the "similar nature" and the "similar gravity" are three cumulative criteria 

which must be jointly met to arrive at a finding of jurisdiction of the Tribunal. 17 Those three 

criteria are moreover included in Rule 90 (E) of the Rules in conformity with the clear drafting 

of Article 1 of the Statute. 18 In contrast, the Chamber's flawed interpretation changes the legal 

nature of the additional criteria that are the similar nature and gravity, which are relegated to 

the level of mere elements serving to characterise the criterion of connectedness. 19 The 

Chamber has thus unlawfully exempted itself, first from performing a careful review of the 

necessary definition of the legal criteria of the nature and the gravity and, second, from applying 

those criteria to the facts in the instant case. The Chamber has followed neither of those two 

steps.20 

18. Without relying on any legal source, the Chamber has also ruled in error that: 

In the Trial Chamber's view, moreover, the elements envisaged in Article 1 of the Statute 
(temporal requirement, similar nature and gravity, and the five indicators) express equivalent or 
overlapping concepts and are self-reinforcing. [ ... ] This means that it is not a quantitative 
question of number of elements present and available for the assessment of connectedness 
[ ... ].21 

15 Impugned Decision, para. 94. 
16 Article 1 of the Statute (our emphasis). 
17 Preliminary Motion Challenging Jurisdiction, paras 162 and 165. See also F003 l, Public redacted version of 
"Decision on the Prosecutor's Connected Case Submission of 30 June 2011" of 5 August 2011, 16 September 
2020, paras 17 and 75. 
18 Rule 90 (E) of the Rules: "For the purpose of paragraphs (A) (i) and (B) (i), a motion challenging jurisdiction 
refers exclusively to a motion that challenges an indictment on the ground that it does not relate to the subject
matter, temporal or territorial jurisdiction of the Tribunal, including that it does not relate to the Hariri Attack or 
an attack of a similar nature and gravity that is connected to it in accordance with the principles of criminal justice." 
19 Impugned Decision, paras 94, 100, 101, 106, 113 and 124. 
20 Impugned Decision, paras 113-117. See for example contra Preliminary Motion Challenging Jurisdiction, (VIII. 
Submissions on element of gravity; IX. Submissions on element of nature). 
21 Impugned Decision, para. 100 (our emphasis). See also para. 101. 
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19. That statement, according to which the criteria provided for in Article 1 of the Statute 

are purportedly equivalent and overlapping and that, as such, they are not required to be met 

jointly, directly contradicts the unequivocal drafting of Article 1. Indeed, that Article, to the 

contrary, prescribes review of the three criteria individually and cumulatively to verify whether 

they are met jointly as intended by the drafters of the Statute. 22 It is because it is conceivable 

that the attacks in question are connected without them having been of similar nature and 

gravity, and vice versa, that the Statute requires each of those three criteria to be met. 

20. By wrongly avoiding the rigorous legal framework set by Article 1 of the Statute, the 

Chamber has unlawfully lowered the threshold required to accept the jurisdiction of the 

Tribunal. That error of law is a serious one and invalidates the Impugned Decision because the 

three criteria provided for in Article 1 of the Statute have not been duly examined and qualified 

independent! y. 23 

2. Misuse of the reports of the International Independent Investigation Commission 

as a legitimate source for interpretation of Article lof the Statute 

21. The Chamber also erred in law with respect to the rules of interpretation of the Statute 

by considering that the reference to the "conditions of the day" made in the Decision on the 

Applicable Law of 2011 24 allowed it to conclude that the reports of the United Nations 

International Independent Investigation Commission ("the Commission") were an appropriate 

source of interpretation. 25 

22. Whilst it is true the Appeals Chamber stated "[a ]lso relevant are the conditions of the 

day", the Chamber fundamentally erred with respect to the meaning given to that notion by 

finding that it referred to the "conditions in Lebanon that resulted in the establishment of the 

22 It should moreover be recalled that the choice of the word "connected" in the three official languages 
("connected", "connexite" and '\•J)l:i.."), with each of the versions being authoritative, marks the deliberate 
intention by the drafters of the Statute to refer to that legal concept which exists in national civil law systems. 
Conversely, the concepts of similar nature and gravity do not exist in domestic law because national courts have 
jurisdiction in respect of all crimes of domestic law. Those concepts were drawn from international criminal law 
by the drafters to further limit the jurisdiction of the Tribunal with regard to attacks that are connected to the Hariri 
attack. See Preliminary Motion Challenging Jurisdiction, paras 30-33 and 45-54. 
23 Impugned Decision, paras 94, 100, 101, 106, 113, 116 and 124. 
24 STL-11-01/I/AC/Rl 76bis, F0936, Interlocutory Decision on the Applicable Law: Terrorism, Conspiracy, 
Homicide, Perpetration, Cumulative Charging, 16 February 2011 ("Decision on the Applicable Law of 2011"), 
para. 21, footnote 35 and para. 135. 
25 Impugned Decision, paras 90-91. 
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Tribunal".26 The Appeals Chamber, far from referring to conditions previous to the adoption of 

the Statute, on the contrary, placed emphasis on the fact that present conditions could be taken 

into account because "interpretation of a law may evolve to keep pace."27 

23. Furthermore, the Chamber's reasoning in relation to the reports of the Commission is 

all the more mistaken in that the Defence had been at pains to point out how, because they were 

from a body that was the precursor to what would become the Tribunal's Office of the 

Prosecutor, those reports could not serve as legitimate source of interpretation due to the risk 

of being prejudicial to the fair and objective administration of justice.28 The Impugned Decision 

did not contradict that point. 

B. Errors relating to the interpretation and application of the criterion of 

connectedness 

3. Incorrect use of temporal jurisdiction to establish connectedness 

24. The Chamber erred in law in considering that the temporal criterion of jurisdiction of 

Article 1 could be used to establish the criterion of connectedness. 29 However, this Article sets 

out various cumulative criteria, including a temporal criterion requiring that the attacks were 

committed between 1October2004 and 12 December 2005. 30 

25. It is only after this temporal jurisdiction criterion has been established that the 

connectedness criterion can then be examined. This is an independent, sine qua non condition 

of the Tribunal's jurisdiction, which cannot be examined through the prism of the connectedness 

criterion. To proceed as the Chamber has done is contrary to the purpose of Article 1, which is 

to distinguish the attacks which are connected from those which are not, even though they took 

place within the period of temporal jurisdiction. 

26 Impugned Decision, para. 91. 
27 Decision on the Applicable Law of2011, para. 21, footnote 35. See also para. 135. 
28 Preliminary Motion Challenging Jurisdiction, para. 34. See also Report of the Secretary-General on the 
establishment of a Special Tribunal for Lebanon, S/2006/893, 15 November 2006, para. 8; Security Council 
resolution 1852 (2008), preamble. 
29 Impugned Decision, paras 86, 95, 100 and 106. 
30 Article 1 of the Statute. See also F003 l, Public Redacted Version of the "Decision on the Prosecutor's Connected 
Case Submission of30 June 2011" dated 5 August, 16 September 2020, paras 22 and 141. 
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26. The flawed reasoning of the Chamber, which has the consequence of lowering the 

conditions required by the Statute to determine connectedness, invalidates its factual findings, 

which take this element into account to characterise connectedness. 31 

4. Flawed application of the "principles of criminal justice" requiring that 

connectedness be defined legally, clearly and precisely 

27. The Chamber erred in law by failing to define the legal criterion of connectedness with 

the level of specificity required in accordance with the principles of criminal justice. 

28. The Judges correctly took into account the relevance of domestic law to better 

understand the legal concept of connectedness. 32 On the other hand, they erred in law in 

considering that they could limit the set of standards laid down by the principles of criminal 

justice to the sole element of the purpose of the crime. They were therefore erroneous in 

concluding: 

"[ ... ] general principles of criminal justice, which justify the transfer of jurisdiction, in the 
event of crimes, committed in different places and times, but by the same or linked 
perpetrators and expressions of a design aimed at the pursuit of a unitary, connected or 
similar purpose. The necessary implication is therefore that a finding of connectedness 
based on the recognition of such of purpose exists as a principle of criminal justice. "33 

29. However, the principles of criminal justice require a more rigorous degree of specificity 

to determine connectedness.34 Thus, the domestic legal systems of France, Lebanon and Italy 

stress the importance of a specific common purpose or shared plan to make a finding of 

connectedness. 35 In particular, these domestic legal systems feature the requirement to establish 

the fulfilment of a plurality of elements.36 Finally, a careful analysis of the evidence filed in 

support of the allegation of connectedness is necessary. 37 

30. In contrast, the Chamber relied on a vague and porous definition of connectedness. It 

established an explicit correspondence between the notion of pursuit of a unitary, connected or 

similar purpose and the element of the connectedness of the intended purpose contained in 

31 Impugned Decision, paras 86, 95, 100, 106 and 124. 
32 Impugned Decision, paras 97-99. See also Preliminary Motion Challenging Jurisdiction, paras 57- 88. 
33 Impugned Decision, para. 99 (our emphasis). 
34 See Preliminary Motion Challenging Jurisdiction, paras 31, 50-56 and 84-87. 
35 See Preliminary Motion Challenging Jurisdiction, para. 84. 
36 See Preliminary Motion Challenging Jurisdiction, paras 86-87. 
37 See Preliminary Motion Challenging Jurisdiction, para. 87. 
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Article 1. 38 On the basis of this supposed "similarity" between the notion of criminal plan and 

of the element of the intended purpose, the Chamber set this element of connectedness as an 

element encompassing all the others: "The other elements set out in Article 1 of the Statute, 

combined among them, are rather elements to prove the purpose."39 

31. This interpretation contravenes the letter of Article 1 of the Statute, which does not in 

any way establish the primacy of the element of the intended purpose over the other elements 

necessary to characterise connection. In addition, an interpretation consistent with the principles 

of criminal justice implied characterising a plurality of different elements to establish 

connectedness. However, the approach followed by the Chamber resulted in the obscuring of 

elements by taking a shortcut that is contrary to the required careful review. 40 

32. If the Chamber had adopted a definition of connectedness consistent with the principles 

of criminal justice as mentioned above,41 then it would have had to characterise each element 

independently to demonstrate the existence of connectedness. In so doing, it would have had 

no choice but to note that there was no prima facie evidence establishing that legal criterion. 

However, the Defence had argued, referring to the facts examined in the Pre-Trial Judge's 

decision, that there was not sufficient evidence establishing a prima facie connection based on 

the intended purpose of the attacks,42 the nature of the victims43 and the modus operandi.44 

33. This error in law on the part of the Chamber therefore invalidates its conclusion on the 

jurisdiction of the Tribunal. 45 

38 Impugned Decision, para. 99. 
39 Impugned Decision, paras 99, 106 and 109 ("The Trial Chamber considers that the nature of the victims is an 
indicator of the purpose behind the attacks, though the reverse may not be considered true"). 
40 Impugned Decision, paras 112, 116 and 119. 
41 See supra, para. 29. 
42 See Preliminary Motion Challenging Jurisdiction, paras 91-97. 
43 See Preliminary Motion Challenging Jurisdiction, paras 98-99. 
44 See Preliminary Motion Challenging Jurisdiction, paras 102-105 ("the Defence submits that the Prosecutor has 
not presented prima facie evidence that each of the Alleged Attacks is "connected [to the attack that killed Mr 
Hariri] in accordance with the principles of criminal justice"), (Factual submissions on element of connectedness). 
45 Impugned Decision, paras 124 and 128. 
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5. Misuse of the unknown notion of "strategy of tension" to make a finding of 

connectedness 

34. The Chamber erred in law and in fact by introducing, outside any legal framework, the 

concept of "strategy of tension",46 on which it essentially relied to make a finding of 

connectedness47 in stating: 

(b) that car bombs hit a precise target but are also inherently indiscriminate because collateral 
damage is virtually inevitable; 
(c) that they are usually employed to operate a "strategy of tension" by injuring or killing 
bystanders, sowing panic and demoralizing society; 
(d) that, in other words, car bombs are eminently used to achieve multiple strategic objectives by 
means of a well-conceived "strategy of tension". 48 

35. This concept, which appears - rightly- in quotation marks is, however, entirely unknown 

in the texts governing the procedure before the Tribunal in general and in the legal framework 

applicable before the Tribunal for determining connectedness in particular. It is also non

existent in Lebanese law. Moreover, the Chamber did not provide a precise definition of this 

concept or any legal source in support of its reasoning, as evidenced by the absence of a 

footnote. 

a. A concept that emanates neither from resolution 1757 nor from the Statute 

36. First, the Chamber seems to have "deduced" the concept of "strategy of tension" from 

the fact that "in establishing the Tribunal, the Security Council explicitly reaffirmed its 

determination that the Hariri attack and its implications constitute a threat to international peace 

and security".49 According to the Chamber, this concept is linked to the "spirit" of resolution 

17 5750 as a result of this reaffirmation and, by extension, to that of the Statute. 51 This association 

of ideas is incomprehensible, however, since this concept does not feature anywhere in the 

resolution cited or in the Statute. 

3 7. In fact, by creating sui generis an additional criterion allowing them to conduct "an 

independent determination as to whether and to which extent there was a strategy of this kind 

46 Impugned Decision, paras 3, 103, 120 and 124. 
47 Impugned Decision, para. 124. 
48 Impugned Decision, para. 103. 
49 Impugned Decision, para. 103. 
50 Security Council, resolution 1757, S/RES/1757 (2007). 
51 Impugned Decision, para. 104. 
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[strategy of tension] behind such attacks",52 the Judges far exceeded their mere power of 

interpretation of the Statute. In so doing, they unlawfully introduced a new criterion that does 

not exist in the texts in order to establish connectedness. Indeed, if applying a criterion for 

determining the existence of a "strategy of tension" had indeed been the intention of the drafters 

of resolution 1757 and the drafters of the Statute, they would not have neglected to include it 

as such in Article 1 of the Statute. 

38. This error did cause prejudice to the Defence, which logically could not make 

submissions on a concept introduced for the first time by the Chamber. Indeed, it has never 

been mentioned before: either in the initial request of the Prosecution,53 or in the lndictment,54 

or even in the decision of the Pre-Trial Judge. 55 The Chamber therefore erred in considering: 

that the Defence does not explain in any way why a "strategy of tension" implemented 
through political murders combined with injuring or killing bystanders and sowing panic 
in the population would not have to be meaningful as a criminal purposed connecting 
more homogeneous and serious crimes. 56 

39. Consequently, the error of law thus committed must be sanctioned by the Appeals 

Chamber. 

b. A concept that contradicts the factual elements 

40. The Chamber erred in law and in fact in ruling that a car bomb was inherently 

indiscriminate, thus excluding the relevant factors of the size, power and impact of the bomb 

from the examination of the criteria of connectedness and similar nature and gravity. 57 Article 

1 of the Statute requires a rigorous examination of the intrinsically relevant facts according to 

jurisdictional criteria. 

41. The Chamber's error is also demonstrated by the contradictory reasoning of the Judges 

of Chamber I in the Judgment of case STL-11-01.58 Indeed, they recognized that there was a 

52 Impugned Decision, para. 104. 
53 F0055, Public Redacted Version of Prosecutor's Connected Cases Submission Dated 30 June 2011, 23 
September 2019. 
54 F0012, Annex 1, Public Redacted Version of the Indictment, 14 June 2019. 
55 F0031, Public Redacted Version of the "Decision on the Prosecutor's Connected Case Submission of 30 June 
2011" dated 5 August, 16 September 2020. 
56 Impugned Decision, para. 120. 
57 Impugned Decision, para 103: "car bombs hit a precise target but are also inherently indiscriminate because 
collateral damage is virtually inevitable". 
58 STL-11-01/T/TC, F3839, Judgment, 18 August 2020. 
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fundamental difference between "a targeted explosion designed to cause much less damage" 

and an explosion involving a bomb of the size and power of the attack that killed Mr Hariri. 

They explained that: "The explosives mounted on a moving VBIED necessarily had to be of a 

magnitude greater than, for example, those deployed in a car bomb in a stationary vehicle, 

which is detonated either remotely when the target was in the vehicle, or by the ignition being 

switched on". 59 This, moreover, is what the Defence noted in highlighting the essential 

differences between the attacks in the present case and the attack on Mr Hariri. 60 

C. Errors relating to the interpretation and application of the criteria of similar nature 

and gravity 

1. Obscuring of the strictly conditional nature of the Tribunal's jurisdiction 

42. The Chamber erred in law by failing to scrupulously examine the legal criteria of 

similarity in nature and gravity to the attack that killed Mr Hariri as the Defence had advocated 

pursuant to the applicable law at the Tribunal. 61 

43. Indeed, the Chamber did, however, misuse the legitimate objective of rendering non

selective justice as a licence to extend the Tribunal's jurisdiction with respect to facts not falling 

within the parameters set by Article 1 of the Statute.62 However, the drafters of the Statute gave 

the Tribunal exclusive authority to determine whether other attacks fell within its limited 

jurisdiction according to the legal criteria set out in Article 1. 63 This drafting entailed a careful 

examination of these criteria, which reflects the States' consensus on the very demanding nature 

of the conditions laid down for establishing the Tribunal's jurisdiction in response to the 

concerns expressed by some States about Lebanese sovereignty at the time of the vote on 

resolution 1757.64 

59 F3839, para. 6828. 
60 See Preliminary Motion Challenging Jurisdiction, paras 102-103, 144-160. 
61 Impugned Decision, para. 114. It should be noted that the Chamber did not reference in paragraph 114 of its 
Decision which elements it relied on to draw its factual findings. See contra Preliminary Motion Challenging 
Jurisdiction, paras 3 8-44, 117-162. 
62 Impugned Decision, paras 113-114. 
63 See Preliminary Motion Challenging Jurisdiction, paras 38-44, 117-119. 
64 It is worth recalling the debates on the sovereignty of Lebanon during the vote on resolution 1757, which show 
the extent to which the jurisdictional test provided for in Article 1 is the result of a delicate consensus. See 
Preliminary Motion Challenging Jurisdiction, para. 41, footnotes 70 and 71 (UNSC, S/PV.5685, 30 May 2007 
(statements by Qatar, Indonesia, South Africa, China and Russia and by Peru, Belgium and Italy). 
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44. Since the jurisdiction of the Tribunal is subject to the fulfilment of the similar in nature 

and gravity criteria, the Chamber erred in rejecting this correct interpretation of the Statute on 

the ground that it: "would create such a high threshold that it is difficult to conceive any attack 

which is not identical to the Hariri attack". 65 In doing so, the Chamber engaged in flawed 

backwards reasoning: because it wished to hear proceedings in relation to the three attacks in 

question, it rejected the necessary strict examination of the criteria relating to similarity in 

nature and gravity on the grounds that the threshold was too high. 

45. In contrast, the rigorous legal interpretation put forward by the Defence is the only valid 

one because it is founded in law. The jurisdiction of the Tribunal is inherently limited to the 

most serious crimes, those of a similar nature and gravity to the attack that killed Mr. Hariri. 

This mandate is consistent with the mandates of international criminal tribunals, which are 

intended to hear the most serious cases, in line with the jurisdiction of the international criminal 

tribunals and the International Criminal Court. 66 

46. Following the same biased approach and its desire to dispense with the examination of 

the specific requirements laid down in the Statute, the Chamber erred in law and in fact by 

ruling ultra vires on the existence of a threat to international peace and security by the three 

attacks in question. 67 Indeed, only the Security Council was competent to decide this, and it did 

so (solely) for the attack that killed Mr. Hariri.68 

4 7. The Appeals Chamber must therefore reverse the Chamber's finding, motivated by a 

desire to dispense with the examination of all the conditions laid down in Article 1, according 

to which " [ ... ] the implementation of which [the existence of a shared purpose] resulted in a 

threat to international peace and security, as stated by the United Nations ("UN") Security 

Council in its Resolution 1757"69 . 

48. All of these errors oflaw and fact invalidate the Decision of the Chamber. 

65 Impugned Decision, para. 114. 
66 See Statutes of the International Criminal Tribunal for Rwanda, the 
International Criminal Tribunal for the former Yugoslavia and the International Criminal Court, respectively. See 
also Preliminary Motion Challenging Jurisdiction, paras 108-109. 
67 Impugned Decision, paras 3 and 124. 
68 Article 39 of the UN Charter; resolution 1757: "Reaffirming its determination that this [attack that killed Hariri] 
terrorist act and its implications constitute a threat to international peace and security". See also Preliminary 
Motion Challenging Jurisdiction, paras 20, 118-119. 
69 Impugned Decision, para. 3 (our emphasis). See also para. 124. 
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2. Misinterpretation excluding the legal definitions of the similar "nature" and 

"gravity" criteria 

49. The Chamber also committed an error in law by refusing to provide a legal definition 

of the concepts of nature and gravity. 70 It merely recalled the definitions of the crimes being 

prosecuted to conclude that the attacks were similar in nature. 71 In so doing, however, it wrongly 

excluded the relevant factors for establishing gravity as set out in international criminal case 

law.72 Its rejection of a quantitative analysis is unfounded in law, as evidenced in particular by 

the absence of a legal source. 73 

50. The Chamber's position is all the more flawed in that it should have considered the 

extensive legal and factual discussions of the Defence on the similar gravity criterion. 74 The 

Defence was careful, in particular, to cite in footnotes the specific references to the documents 

in question 75 . The Chamber therefore had complete discretion to examine them. Therefore, this 

failure to rule on the fulfilment of similar nature and gravity criteria for each attack constitutes 

an error of fact and law. 

51. The prejudice suffered by the Defence is characterised since an objective application of 

the jurisprudential quantitative and qualitative indicators to the facts of the case would 

necessarily have led the Chamber to conclude that the attacks referred to in the Impugned 

Decision were not of a similar nature and gravity to the attack that killed Mr Hariri. 76 

52. As a result of these errors, the Chamber's conclusions must be invalidated. 

CONCLUSION 

70 Impugned Decision, para. 117. 
71 Impugned Decision, para. 116. 
72 Impugned Decision, para. 117. 
73 Impugned Decision, paras 116-117. 
74 See Preliminary Motion Challenging Jurisdiction, paras 30, 32, 135-161. 
75 See Preliminary Motion Challenging Jurisdiction, paras 135-161. 
76 Impugned Decision, paras 116-117. See Preliminary Motion Challenging Jurisdiction, paras 113-161. 
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77 Impugned Decision, paras 3, 124, 128 and disposition. 
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