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1. The Ayyash Defence provides the following observations, in accordance with the 

Trial Chamber's invitation to make submissions on the sentence to be imposed on 

Mr Ayyash after his conviction by the Chamber. 1 

2. The Defence states at the outset that it intends to challenge all findings of guilt 

against Mr Ayyash in the Trial Chamber's judgment of 18 August 2020.2 These 

observations do not prejudice the Defence's arguments on appeal, nor can they in 

any way be read as acceptance of the Trial Judgment. 

3. The Defence recalls that Mr Ayyash has the right to a full retrial should he appear 

before the Tribunal in the future. 3 Mr Ayyash's exercise of the right to retrial 

would extinguish the Judgment and any sentence imposed by the Chamber. 

4. Nevertheless, in order to assist the Chamber in carrying out its mandate, the 

Defence submits observations on the legal framework and principles applicable to 

the Chamber's determination of a sentence in these in absentia proceedings. 

5. Under a proper application of the Tribunal's statutory framework, a sentence of 

five terms of life imprisonment4 would be grossly disproportionate to the 

particular circumstances of this case. All of the counts for which Mr Ayyash is 

convicted are based on the same facts and culpable conduct. In these 

circumstances, the Chamber should impose a single sentence reflecting the 

totality of Mr Ayyash's conduct. 

1 Prosecutor v. Ayyash et al., STL-11-01/T/TC, Transcript of 18 August 2020, T445, p. 94:1-15. 
2 Prosecutor v. Ayyash et al., STL-11-01/T/TC, F3839, Judgment, 18 August 2020 ("Trial Judgment"). 
3 Art. 22(3) STL St.; Rule 109(C) STL RPE. 
4 Prosecutor v. Ayyash et al., STL-11-01/S/TC, F3845, Prosecution Submissions on Sentence, 1 September 
2020 ("Prosecution's Submissions"), paras 2, 57-58. 
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6. Furthermore, the financial penalty and freezing of assets requested by the Legal 

Representative of Victims ("LRV")5 find no place in the statutory regime of the 

Tribunal and should be dismissed by the Chamber. 

II. PROCEDURAL BACKGROUND 

7. On 18 August 2020, the Trial Chamber convicted Mr Ayyash in absentia on five 

counts constituting conspiracy to commit a terrorist act (count 1 ), committing a 

terrorist act (count 2), intentional homicide of Rafik Hariri (count 3) and 21 other 

persons (count 4), and attempted intentional homicide of 226 persons (count 5).6 

8. On the same day, the Chamber, pursuant to Rule 171(A) of the Rules of 

Procedure and Evidence ("Rules"), invited the Prosecution and the Ayyash 

Defence to make submissions on the sentence to be imposed. 7 

9. On 1 September 2020, the Prosecution filed its submissions, requesting the 

Chamber to sentence Mr Ayyash to five terms of life imprisonment-one term for 

each count for which he is convicted-to be served concurrently. 8 

10. On 18 September 2020, following the Chamber's authorisation,9 the LRV filed its 

submissions on sentence. 10 The LRV did not suggest a specific sentence, but did 

submit that it was appropriate for the Chamber to impose a "significant financial 

penalty" on Mr Ayyash, and to request the Lebanese authorities to trace, identify, 

and freeze any and all assets belonging to Mr Ayyash to be forfeited for the 

benefit of the victims of the 14 February 2005 explosion. I I 

5 Prosecutor v. Ayyash et al., STL-11-01/S/TC, F3849, The Legal Representative of Victims Submissions 
on Sentencing, 18 September 2020 ("LRV Submissions"). 
6 Trial Judgment, Disposition. 
7 Prosecutor v. Ayyash et al., STL-11-01/T/TC, Transcript of 18 August 2020, T445, p. 94: 1-15. 
8 Prosecution's Submissions, paras 2, 57-58. 
9 Prosecutor v. Ayyash et al., STL-11-01/S/TC, F3848, Decision Allowing the Participating Victims to 
Participate in the Sentencing Proceedings and Extending the Time for the Ayyash Defence to File 
Submissions, 7 September 2020. 
10 LRV Submissions. 
11 Id. at para. 91. 
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11. Article 2 of the Statute of the Tribunal ("Statute") provides that, subject to the 

provisions of the Statute, the Lebanese Criminal Code ("LCC") and Law of 11 

January 1958 on "Increasing the penalties for sedition, civil war and interfaith 

struggle" ("1958 law") are relevant to sentencing before the Tribunal. In this case 

Article 2 is subject to Article 24, which establishes the authority and outlines the 

parameters for sentencing at the Tribunal. As specified by the Secretary-General 

in his report, Lebanese law does not apply to penalties, but only to the crimes 

provided in Article 2 of the Statute. 12 Therefore, punishments such as forced 

labour and the death penalty, otherwise applicable in Lebanese law, must be 

excluded. 13 

12. Article 24 and Rule 172 permit the Chamber to sentence a convicted person to 

"imprisonment for a term up to and including the remainder of the convicted 

person's life". The plain language of both the Statute and the Rules limit the 

penalty to be imposed by the Chamber to a prison sentence for a specified number 

of years. Nothing in the Statute or Rules permit the Tribunal to impose a financial 

penalty on a convicted person. Indeed, Article 25 of the Statute, titled 

Compensation to victims, clearly limits the Chamber's role in this regard to 

identifying victims who have suffered harm, and who can then pursue an action, 

under national law, in a national court or other competent body. 14 Reference to the 

jurisprudence of the International Criminal Court on this point is inapposite, as 

the statutory regime at that court specifically provides that in addition to 

imprisonment, the Court may order as punishment a fine or forfeiture of assets. 15 

12 Report of the Secretary-General on the establishment of a Special Tribunal for Lebanon, 15 November 
2006 ("Secretary-General's Report"), para. 22. 
13 This Chamber has already noted that Lebanese law prescribes penalties that are fundamentally 
incompatible with the Tribunal's statutory framework and principles of international criminal law. Trial 
Judgment, para. 5892 ("consistent with the international practice that no international criminal court or 
tribunal has the death penalty, Article 24 of the Statute displaces Article 6 of the 1958 law in the Special 
Tribunal's proceedings in relation to the death penalty. It provides a maximum penalty of life 
imprisonment.") 
14 Art. 25 STL St. 
15 Rome Statute of the International Criminal Court, Art. 77(2). 

STL-11-01/S/TC Page 3of10 25 September 2020 



PUBLIC R335635 

STL-11-01/S!fC 
F3850/20200925/R335631-R335641/EN/af 

13. In determining an appropriate prison sentence, "the Trial Chamber should take 

into account such factors as the gravity of the offence and the individual 

circumstances of the convicted person",16 as well as any aggravating 

circumstances, mitigating circumstances and, as appropriate, international practice 

regarding prison sentences and the practice of the national courts of Lebanon. 17 

14. Chambers at international criminal tribunals are granted broad discretion to 

impose sentences, however it is established practice that any penalty imposed 

must be tailored to the individual circumstances of the accused and the gravity of 

the crime. 18 Significantly, trial chambers must ensure that a sentence reflects and 

is proportionate to the accused person's culpable conduct. 

15. Gravity is the starting point for consideration of an appropriate sentence. 19 

Gravity includes the nature of a convicted person's culpable conduct, which will 

depend primarily on the convicted person's "degree of participation and intent".20 

The concept of gravity does not refer to a crime's "objective gravity" but rather to 

the particular circumstances surrounding the case and the form and degree of the 

accused's participation in the crime.21 The manner in which the elements of the 

16 Art. 24(2) STL St. 
17 In addition to the Secretary-General's Report and Chamber's statement regarding the inapplicability of 
Lebanese law (supra, fn. 13), it should be noted that comparable provisions in the ICTY and ICTR Statutes 
on domestic sentencing practice have been interpreted to mean that a chamber should consider general 
domestic practice but such practice is not binding and the chamber is not obliged to follow it. ICTY, 
Prosecutor v. Jelisic, IT-95-10-A, Appeal Judgment, 5 July 2001 ("Jelisic Appeal Judgment"), para. 117; 
ICTR, Bikindi v. Prosecutor, ICTR-01-72-A, Appeal Judgment, 18 March 2010, para. 148; ICTR, Semanza 
v. Prosecutor, ICTR-97-20-A, Appeal Judgment, 20 May 2005, para. 377; ICTY, Prosecutor v. D. Nikolic, 
IT-94-2-A, Judgement on Sentencing Appeal, 4 February 2005 ("D. Nikolic Sentencing Appeal 
Judgment"), para. 69. 
18 ICTY, Prosecutor v. Delalic et al. (CelebiCi), IT-96-21-A, Appeal Judgment, 20 February 2001 
("CelebiCi Appeal Judgment"), para. 717 ("Trial Chambers exercise a considerable amount of discretion 
(although it is not unlimited) in determining an appropriate sentencing [sic]. This is largely because of the 
overriding obligation to individualise a penalty to fit the individual circumstances of the accused and the 
gravity of the crime."). See also, D. Nikolic Sentencing Appeal Judgment, para. 19; ICTY, Prosecutor v. 
Sainovic et al., IT-05-87-A, Appeal Judgment, 23 January 2014, para. 1837; ICTR, Ntabakuze v. 
Prosecutor, ICTR-98-41A-A, Appeal Judgment, 8 May 2012, para. 298; Jelisic Appeal Judgment, para. 
101; ICTR, Kamuhanda v. Prosecutor, ICTR-99-54A-A, Appeal Judgment, 19 September 2005, para. 357. 
19 ICTY, Prosecutor v. Aleksovski, IT-95-17/1-A, Appeal Judgment, 24 March 2000, para. 182; ICTY, 
Prosecutor v. Kunarac et al., IT-96-23-T & IT-96-23/1-T, Trial Judgment, 22 February 2001, para. 856. 
20 See, e.g., ICTY, Prosecutor v. Popovic et al., IT-05-88-T, Trial Judgment, 10 June 2010, para. 2182. 
21 ICTY, Prosecutor v. MrkSic et al., IT-95-1311-A, Appeal Judgment, 5 May 2009 ("MrkSic Appeal 
Judgment"), para. 375. In Galic, the Appeals Chamber clarified that the individual criminal conduct of the 
accused must be assessed as part of gravity, not as an aggravating or mitigating circumstance. ICTY, 
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crime were committed, its scale, or the manner in which the convicted person 

participated, are matters that concern gravity, rather than aggravation or 

mitigation.22 

16. A factor used to determine gravity may not be used agam as an aggravating 

circumstance.23 Likewise, a factor that is an element of the crime cannot also be 

taken into account as an aggravating factor. 24 The error that must be carefully 

avoided is counting the same factor twice, i.e. "double-counting".25 

17. ICC chambers have stated that "any factors that are to be taken into account when 

assessing the gravity of the crime will not additionally be taken into account as 

aggravating circumstances, and vice versa".26 The ICTY and ICTR Appeals 

Chambers have adopted a comparable position.27 For instance, the ICTR has ruled 

that a trial chamber erred in considering number of victims for the gravity of the 

offence and again as an aggravating factor. 28 

18. The gravity of multiple convictions must also take into account the extent to 

which they are based on the same conduct. This is to avoid counting the gravity of 

the same conduct more than once when determining sentence. As stated by the 

ICTY Appeals Chamber: 

The fact that an accused's conduct may legitimately be legally characterised 
as constituting different crimes would not overcome the fundamental 
principle that he should not be punished more than once in respect of the 

Prosecutor v. Galic, IT-98-29-A, Appeal Judgment, 30 November 2006, para. 409. See also, ICTR, 
Kanyarukiga v. Prosecutor, ICTR-02-78-1, Appeal Judgment, 8 May 2012, para. 281; ICTR, Prosecutor v. 
Munyakazi, ICTR-97-36A-A, Appeal Judgment, 28 September 2011, para. 185; ICTR, Prosecutor v. 
Rukundo, ICTR-2001-70-A, Appeal Judgment, 20 October 2010, para. 243; ICTY, Prosecutor v. Kordic 
and Cerkez, IT-95-14/2-A, Appeal Judgment, 17 December 2004, para. 1061. 
22 Mrksic Appeal Judgment, para. 400; ICTY, Prosecutor v. Rajic, IT-95-12-S, Sentencing Judgment, 8 
May 2006, para. 82; ICTY, Prosecutor v. Blaski<':, IT-95-14-A, Appeal Judgment, 29 July 2004 ("Blaski<': 
Appeal Judgment"), para. 693. 
23 ICC, Prosecutor v. Lubanga, ICC-01/04-01/06, Decision on Sentence pursuant to Article 76 of the 
Statute ("Lubanga Sentencing Judgment"), 10 July 2012, para. 35. 
24 Blaski<': Appeal Judgment, para. 693. 
25 Trial Judgment, paras 862, 913, and fn. 1620. 
26 Lubanga Sentencing Judgment, para. 35. 
27 ICTY, Prosecutor v. Nikolic, IT-02-60/1-A, Judgment on Sentencing Appeal, 8 March 2006, para. 58; 
ICTR, Prosecutor v. Simba, ICTR-2001-76-T, Judgment, 13 December 2005, para. 438; ICTR, Prosecutor 
v. Rugambarara, ICTR-00-59-T, Sentencing Judgment, 16 November 2007, para. 22. 
28 ICTR, Gatete v. Prosecutor, ICTR-00-61-A, Judgment, 9 October 2012, para. 275. 
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same conduct. In the case of two legally distinct crimes arising from the 
same incident, care would have to be taken that the sentence does not doubly 
punish in respect of the same act which is relied on as satisfying the 
elements common to the two crimes, but only that conduct which is relied on 
only to satisfy the distinct elements of the relevant crimes. 29 

19. The ICTY and ICTR Appeals Chambers have both held that in circumstances 

where the accused's conduct forms part of a single set of crimes or "similar 

overall behaviour'', then it is appropriate for a single sentence to be imposed for 

all convictions. 30 

IV. THE PARTICULAR CIRCUMSTANCES OF THIS CASE 

20. On the basis of circumstantial evidence, the Chamber found Mr Ayyash, through 

the use of mobile Red 741, coordinated the execution of the attack on 14 February 

2005. The Chamber also found that he contributed to its preparation in previous 

days by participating in surveillance of Mr Hariri.31 Although giving rise to 

different legal characterisations, this conduct underlies all counts with which Mr 

Ayyash is convicted. In addition, the evidence supporting all counts is the same. 32 

21. The Chamber did not find Mr Ayyash criminally responsible as the originator, 

architect or overall coordinator of the 14 February 2005 attack. It did not find that 

Mr Ayyash made the ultimate decision to execute the attack or that he recruited or 

trained others to participate. It did not find that he acquired any of the equipment 

used or that he had specific knowledge of the type and quantity of explosive 

material to be employed in the attack. 

29 CelebiCi Appeal Judgment, para. 769. 
30 Blaskic Appeal Judgment, para. 729; ICTR, Kambanda v. Prosecutor, ICTR-97-23-A, Appeal Judgment, 
19 October 2000, paras 109-111; ICTR, Nahimana et al. v. Prosecutor, ICTR-99-52-A, Appeal Judgment, 
28 November 2007, para. 1042. 
31 Trial Judgment, paras 6751, 6806. 
32 Trial Judgment, para. 6802. 
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22. The Chamber also recognised that Mr Ayyash "did not act alone".33 He was a 

single participant in a large and complex network of actors, the vast majority of 

whom the Prosecution has been unable to identify. 

23. Any sentence imposed on Mr Ayyash should reflect these findings. The Chamber 

should also be mindful not to impose an overly severe sentence on Mr Ayyash 

simply because he is the only individual identified in the network of actors who 

the Chamber determined contributed to the events of 14 February 2005. Both the 

Tribunal's Statute and the practice of international criminal tribunals require the 

sentencing of convicted persons on an individual, not collective, basis. 

24. That Mr Ayyash's culpable conduct is in part legally characterised as terrorism 

does not axiomatically require the Chamber to impose the most severe sanction 

available under the Statute. Rather, the gravity of Mr Ayyash's crimes must be 

assessed with respect to the particular circumstances of this case and the form and 

degree of Mr Ayyash's participation. 

V. A SINGLE SENTENCE SHOULD BE IMPOSED 

25. The Prosecution has requested the Chamber impose on Mr Ayyash five terms of 

life imprisonment, one lifetime for each count with which he is convicted, to be 

served concurrently.34 The Prosecution referred to Article 205 of the LCC for the 

idea that "if multiple felonies [ ... ] have been committed, a penalty shall be 

imposed for each offence[ ... ]".35 The Prosecution omitted the end of the sentence 

that "only the severest penalty shall be enforced". 

26. The Prosecution has also suggested that the existence of factors described in the 

LCC as aggravating circumstances "in themselves justify" the imposition of 

multiple life sentences, although it acknowledges that these are "subsumed 

33 Trial Judgment, para. 6838. 
34 Prosecution's Submissions, paras 2, 57-58. 
35 Id. at para. 56. 
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within" the gravity of the crimes for which Mr Ayyash has been convicted. 36 The 

sentence requested by the Prosecution would not only be disproportionate to the 

particular circumstances of this case but would also amount to punishing Mr 

Ayyash five times over for the same underlying conduct. 

27. Pursuant to Rule 171(D) of the Rules, the Chamber has the discretion to either 

impose a separate sentence for each count on which the accused has been 

convicted, or instead "a single sentence reflecting the totality of the criminal 

conduct of the accused". Trial chambers at other international criminal tribunals 

are similarly empowered to impose a single sentence, 37 which is appropriate in 

circumstances where the accused's conduct "forms part of similar overall 

behaviour, and occurred within a close temporal context".38 

28. While giving rise to different legal characterisations, the culpable conduct as 

found by the Chamber in this cases does not overcome the fundamental principle 

that Mr Ayyash should not be punished more than once for his conduct. For this 

reason the Chamber should also be mindful to assess each factor in sentencing 

only once, either in relation to the elements of crimes, the gravity of Mr Ayyash's 

culpable conduct, or aggravating circumstances. 

29. In respect of potential aggravating circumstances, and in view of the limited 

applicability of Lebanese sentencing law under the Tribunal's framework,39 the 

Chamber's findings that Mr Ayyash conspired and committed a terrorist act40 

with an explosive device41 that resulted in deaths and destruction of buildings 

having persons inside42 cannot properly be considered as distinct aggravating 

circumstances warranting an increased sentence. Instead, given the connected 

36 Id. at para. 41. 
37 See Rule 104(C) IRMCT Rules of Procedure and Evidence (18 December 2019); Rule 87(C) ICTY Rules 
of Procedure and Evidence (8 July 2015); Rule 87(C) ICTR Rules of Procedure and Evidence (13 May 
2015). 
38 Blaskic Appeal Judgment, para. 729. 
39 See submissions at paras 11-13 supra. 
40 Art. 7 1958 law. 
41 Art. 549 LCC. 
42 Art. 6 1958 law. 
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nature of the crimes in question, these factors are better assessed with respect to 

the gravity of Mr Ayyash's culpable conduct, so as to avoid double counting. 

30. This also applies to premeditation, which is considered an aggravating 

circumstance to the counts of intentional homicide and attempted intentional 

homicide under Article 549 of the LCC. The Chamber has already determined 

that the aim of the criminal conspiracy Mr Ayyash was part of was to kill Mr 

Hariri. As Mr Ayyash's culpable conduct is entirely connected to this aim, the 

premeditative nature of the 14 February 2005 attack extends across all the counts 

with which Mr Ayyash is convicted. Therefore, to the extent the Chamber deems 

it appropriate to consider premeditation, this should be assessed in relation to the 

overall gravity of Mr Ayyash's conduct. 

31. Given the particular circumstances of the case, to minimise the risk of doubly 

punishing Mr Ayyash, it is most appropriate for the Chamber to impose on Mr 

Ayyash a single sentence reflecting the totality of his conduct, as found by the 

Trial Chamber. 
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32. The Defence recalls Mr Ayyash's right pursuant to Article 22(3) of the Statute 

and Rule 109(C)(ii) of the Rules to a full retrial before the Tribunal. 

33. Nevertheless, to assist the Chamber in carrying out its mandate, the Defence 

submits these observations as relevant to the Chamber's determination of an 

appropriate sentence for Mr Ayyash following conviction in absentia in this case. 

Respectfully submitted 25 September 2020, 

EMILEAOUN 

Lead Counsel for Salim Ayyash 

TOM HANNIS CHAD MAIR 

Co-Counsel for Salim Ayyash Co-Counsel for Salim Ayyash 

Word count: 3,112 
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