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1. The Defence for Salim Jamil Ayyash ("Defence") files this consolidated challenge 

to the Pre-Trial Judge's three rulings in the "Decision on the Prosecutor's 

Connected Case Submission of 30 June 2011",1 and the indictment ("Indictment")2 

confirmed against Mr Ayyash on the basis of these rulings. 

2. This preliminary motion is submitted pursuant to Rules 1 l(C) and 90 of the Rules 

of Procedure and Evidence ("Rules"). 

3. It presents the first opportunity for the Tribunal's subject-matter jurisdiction3 over 

the alleged attacks against Marwan Hamade on 1 October 2004, George Hawi on 

21 June 2005, and Elias El-Murr on 12 July 2005 ("Alleged Attacks"), to be 

considered in adversarial proceedings. The Trial Chamber must determine for itself 

the issues raised without deference to the Pre-Trial Judge's legal and factual 

findings. 4 

4. For the reasons herein, the Defence submits the Pre-Trial Judge erred in ruling that 

each of the Alleged Attacks are "within the Jurisdiction of the Tribunal in a manner 

consistent with Article 1" of the Statute of the Tribunal ("Statute"). 5 

5. The Pre-Trial Judge's interpretation and application of Article 1 's jurisdictional 

requirements do not accord with the ordinary meaning of the Article's text, when 

considered in context, and in light of its object and purpose. Article 1 mandates that 

the Tribunal apply a clear, coherent, objective, and legal test to delimit those 

purported attacks that fall within the Tribunal's jurisdiction from those incidents 

1 STL-18-10/PT/PTJ, F0031, Decision on the Prosecutor's Connected Case Submission of 30 June 2011, 
Confidential and Ex Parle, 5 August 2011 ("Decision"), Disposition. 
2 STL-18-10/I/PTJ, F0012, Indictment, Confidential and Ex Parte, 14 June 2019. 
3 The Defence does not contest that the Alleged Attacks took place on Lebanon's territory between 1 October 
2004 and 12 December 2005. 
4 See STL-14-05/PT/CJ, F0054, Decision on Motion Challenging Jurisdiction and on Request for Leave to 
Amend Order in Lieu of an Indictment, 24 July 2014, paras. 63-79 (noting starting point for discussion of 
challenge to Tribunal's personal jurisdiction was prior Contempt Judge's legal finding, and thereafter 
providing Contempt Judge's own reasoning and determination on interpretation of the law, taking into 
consideration parties' submissions). 
5 Decision, Disposition. 
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that do not. The Prosecutor has not presented prima facie evidence6 that each of the 

Alleged Attacks "are connected in accordance with the principles of criminal justice 

and are of a nature and gravity similar to the attack of 14 February 2005" that 

resulted in the death of former Prime Minister Rafik Hariri and other individuals 

("Hariri Attack").7 

6. The Defence accordingly requests the Trial Chamber to dismiss the Indictment, 

withdraw the arrest warrants issued for Mr Ayyash, 8 and return primary jurisdiction 

over the Alleged Attacks to the Republic of Lebanon, whose sovereignty has been 

usurped by the Tribunal's exercise of jurisdiction over the Alleged Attacks. 

II. CONFIDENTIALITY 

7. This motion is classified confidential as it refers to filings and information likewise 

classified. 

III. RESERVATION OF RIGHT TO FURTHER SUBMISSIONS 

8. The Defence reserves the right to file further submissions on this motion, should 

additional relevant information come to light arising from future Prosecution 

disclosure, Defence investigations, expert advice obtained by the Defence, or 

determinations in case S TL-11-01 rendered under Rule 168. The Defence informs 

in particular that it is unable to provide in-depth submissions on the Article 1 

"connectedness" criteria "perpetrators" and "pattern of the attacks (modus 

operandi)" prior to consultation with relevant experts.9 

6 Rule l l(B) of the Rules. 
7 Statute, Article 1. 
8 STL-18-10/I/PTJ, F0017, Mandat d'arret a l'encontre de M. Salim Jamil Ayyash portant ordre de 
transferement et de detention, 20 June 2019; F0018, Mandat d'arret international a l'encontre de M. Salim 
Jamil Ayyash portant demande de transferement et de detention, 20 June 2019. 
9 See STL-18-10/PT/PTJ, F0133, Defence Submissions Following Pre-Trial Judge's Order of23 April 2020, 
30 April 2020, para. 28 (noting cancellation of a Defence meeting and consultation with an expert). 
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9. On 30 June 2011, the Prosecutor filed a consolidated motion pursuant to Rule 

1 l(A), the "Prosecutor's Connected Cases Submission", 10 requesting the Pre-Trial 

Judge rule that each of the Alleged Attacks falls within the Tribunal's jurisdiction 

pursuant to Article 1 of the Statute. 

10. On 5 August 2011, in the Decision, the Pre-Trial Judge issued three "connected 

case" rulings, 11 finding the Prosecution had submitted prima facie evidence that 

each of the Alleged Attacks was of a similar nature and gravity to the Hariri Attack, 

as well as connected to it on the basis of the following criteria: (1) purpose behind 

the attacks; (2) nature of the victims targeted; (3) alleged perpetrators; and (4) 

pattern of the attacks (modus operandi). 

11. On 19 August 2011, the Pre-Trial Judge issued three orders directing the Lebanese 

authorities to defer to the Tribunal's competence over each of the cases that are the 

subject of the Alleged Attacks. 12 

12. More than seven years later, a final confirmed indictment was issued against Mr 

Ayyash regarding the Alleged Attacks. 13 

13. On 5 February 2020, Trial Chamber II decided to try Mr Ayyash in absentia. 14 

10 S TL-18-10/PT /PT J, FOOS 5, Prosecutor's Connected Cases Submission, Confidential and Ex P arte, 3 0 June 
2011 ("Connected Cases Submission"). Public and confidential redacted versions issued on 25 September 
2019 and 6 March 2020. 
11 The Defence maintains that present proceedings concern three "connected cases" for purposes of Rules 11 
and 90(E) (contra STL-18-10/PT/TC, F0137, Decision on Defence Requests for Authorisation to File a 
Consolidated Rule 11 (C) Preliminary Motion and Extension of Word Limit, 8 May 2020 ("Decision on 
Word Limit"), para. 7). The Prosecutor filed a "Connected Cases" (plural) submission. The Pre-Trial Judge 
recognised the Defence's "right to challenge the connected case ruling" pursuant to Rules ll(C) and 90 
(Decision, fn. 34) (emphasis added), and issued separate deferral orders to Lebanon for each "case". 
12 STL-18-10/I/PTJ, F0003, Decision on the Review of the Indictment of 14 December 2018 issued Against 
Mr Salim Jamil Ayyash, 15 May 2019, fn. 7 (listing the three deferral orders). 
13 Indictment. 
14 STL-18-10/I/TC, F0090, Decision to hold Trial in absentia, 5 February 2020. 
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14. On 1 May 2020, as an exception to several orders suspending legal deadlines in the 

pre-trial phase in response to the outbreak of the novel coronavirus, 15 the Pre-Trial 

Judge set 3 June 2020, as the deadline for submission of preliminary motions 

pursuant to Rules 1 l(C) and 90(A). 16 

15. On 8 May 2020, the Trial Chamber granted the Defence a 5,000 word extension to 

file a single preliminary motion challenging the three Rule 1 l(B) rulings. 17 

V. APPLICABLE LAW ON INTERPRETATION OF STATUTE AND RULES 

16. In determining this motion the Trial Chamber must apply Article 1 of the Statute 

and Rules 11 and 90(E) of the Rules. 18 

17. Pursuant to the Appeals Chamber's consistent jurisprudence, 19 the provisions of the 

Statute, which came into effect through incorporation in a United Nations Security 

Council ("UNSC") resolution,20 must be interpreted through application of the 

"international law on the interpretation of treaty provisions", 21 including those 

customary rules codified in the Vienna Convention on the Law ofTreaties.22 

18. In particular, the provisions of the Statute must be interpreted "by reference to the 

general principle of construction enshrined in Article 31 ( 1) of the Vienna 

Convention [ ... ]: rules must be interpreted 'in good faith in accordance with the 

15 STL-18-10/PT/PTJ, F0140, Cinquieme ordonnance en suspension des delais, 14 May 2020 (extending 
deadline suspension and recalling four previous orders). 
16 STL-18-10/PT/PTJ, F0134, Ordonnance portant fixation du delai pour la presentation de l'eventuelle 
exception prejudicielle d'incompetence en vertu Des articles 11 c) et 90 a) i) du reglement, 1 May 2020. 
17 Decision on Word Limit. 
18 The Prosecutor did not advance submissions on applicable principles of interpretation (see Decision, fn. 
19). 
19 STL-11-0 I/I/ AC/RI 76bis, F0936, Interlocutory Decision on the Applicable Law: Terrorism, Conspiracy, 
Homicide, Perpetration, Cumulative Charging with corrected front page, 16 February 2011 ("First 
Interlocutory Decision"), para. 26 (internal citations omitted); STL-17-07 /II AC/RI 7 6bis, F0021, 
Interlocutory Decision on the Applicable Law: Criminal Association and Review of the Indictment, 18 
October 2017 ("Second Interlocutory Decision"), para. 21 (internal citations omitted). 
20 STL-11-01/PT/AC/AR90.1, F0020, Decision on the Defence Appeals against the Trial Chamber's 
"Decision on the Defence Challenges to the Jurisdiction and Legality of the Tribunal", 24 October 2012 
("Decision on Tribunal's Legality"), paras. 26-27. 
21 First Interlocutory Decision, para. 26. 
22 Vienna Convention on the Law of Treaties, 1969, U.N.T.S., Vol. 1155, p. 331 ("Vienna Convention"). 
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ordinary meaning to be given to the terms of the treaty in their context and in light 

of its object and purpose"'.23 

19. However, owing to the "specific features of Security Council acts'', 24 and in line 

with the guiding jurisprudence of the International Court of Justice ("ICJ"),25 

application of this general principle must "also take into account such statements 

made by members of the Security Council in relation to the adoption of the relevant 

resolutions, the Report of the UN Secretary-General on the Establishment of the 

Tribunal of 15 November 2006 (S12006/893), and the object and purpose of those 

resolutions[ ... ], as well as the practice of the Security Council".26 

20. The Appeals Chamber's jurisprudence reveals one caveat to the above rule. The 

Tribunal is unable to review or evaluate UNSC assessments that a purported attack 

"and its implications were a threat to international peace and security" as any such 

"findings [ ... ] are necessarily subjective in nature and influenced by a plethora of 

complex legal, political, and other considerations", which makes it "impossible to 

verify the facts on which the Security Council based its decision, how it weighed 

those facts, and whether it did so properly".27 

21. The Appeals Chamber has provided extensive guidance on the application of the 

general principle of construction, the relevant aspects of which are summarised 

below: 

(a) Constructing the "ordinary meaning" of the provisions of the Statute must be 

accomplished through reading its terms "within the statute's legal and factual 

contexts",28 which are composed of both "internal context", meaning the Statute 

itself, and "external context".29 In regards to internal context, the Appeals 

23 First Interlocutory Decision, para. 28. 
24 Id., para. 27. 
25 Ibid., citing ICJ, Accordance with International Law of the Unilateral Declaration of Independence in 
Respect of Kosovo, Advisory Opinion, 22 July 2010, paras. 94, 96. 
26 First Interlocutory Decision, para. 28. 
27 Decision on Tribunal's Legality, para. 51 (Judge Baragwanath dissenting from this holding). 
28 First Interlocutory Decision, para. 19. 
29 Id., para. 20; Second Interlocutory Decision, para. 16 (internal citations omitted). 
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Chamber, citing to persuasive authority, cautioned that "'[s]entences are not 

mere collections of words to be taken out of the sentence, defined separately by 

reference to the dictionary or decided cases, and then put back [ ... ] as separate 

words"'. 30 

(b) However, in respect of legal determinations it must make: "The Tribunal is not 

bound by the definitions or classifications set out in the Statute, which reflect 

the political perspectives of the Statute's framers. The finding of relevant facts 

and the determination of their legal significance can only be the result of the 

judicial process of the Tribunal. "31 

( c) External context "must embrace all legitimate aids to interpretation'', such as, 

in respect of interpreting the Tribunal's substantive law, "the international 

obligations undertaken by Lebanon". 32 As a matter of customary law,33 a 

treaty's external context generally refers to those sources set out in Article 31(3) 

of the Vienna Convention, namely any subsequent agreement regarding 

interpretation or application, subsequent practice establishing the parties' 

agreement on interpretation, or relevant rules of international law applying to 

the parties' relations. 

( d) The latter portion of the general principle of construction, that a treaty provision 

be interpreted "in light of its object and purpose'', "embodies the principle of 

teleological interpretation, which emphasises the need to construe [] provisions 

[ ... ] in such a manner as to render them effective and operational with a view 

to attaining the purpose for which they were agreed upon". 34 

3° First Interlocutory Decision, para. 20, quoting U.K., Chancery Division, Bourne (Inspector of Taxes) v 
Norwich Crematorium Ltd [1967] 1WLR691 at 696, Stamp J. 
31 First Interlocutory Decision, para. 14 (holding that terminology "terrorist crime" in Statute's preamble and 
"attentats terroristes" in Article 1 cannot bind Tribunal in determining "what is an essential element of any 
charge that alleges terrorism"). 
32 First Interlocutory Decision, para. 20. 
33 See, e.g., ECtHR, Margus v. Croatia, No. 4455/10, Judgement (GC), Joint Concurring Opinion of Judges 
Sikuta, Wojtyczek and Vehabovic, 27 May 2014, para. 3. 
34 First Interlocutory Decision, para. 28. See also Second Interlocutory Decision, para. 21 (internal citations 
omitted). 
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( e) Where teleological interpretation "does not prove helpful'', and the Statute or 

Lebanese Criminal Code (where relevant) is otherwise unclear, the Tribunal is 

"authorised to resort to" certain "general principles of law applicable in both 

the domestic and the international legal contexts'', namely, the principles of fair 

trial, the presumption of innocence, legality (in particular nullum crimen sine 

lege) and favor rei, "as a standard of construction". 35 

22. In the First and Second Interlocutory Decisions the Appeals Chamber does not 

discuss the principles enshrined in Article 32 of the Vienna Convention 

("supplementary means of interpretation"). Resort to supplementary means may 

only be had, in any event, to "confirm the meaning resulting from the application 

of article 31, or to determine the meaning when the interpretation according to 

article 31: (a) Leaves the meaning ambiguous or obscure; or (b) Leads to a result 

which is manifestly absurd or unreasonable". 36 

23. Article 33 of the Vienna Convention addresses treaties authenticated in more than 

one language, and provides that "the text is equally authoritative in each 

language",37 that the "terms of the treaty are presumed to have the same meaning 

in each authentic text",38 and that "when a comparison of the authentic texts 

discloses a difference of meaning which the application of articles 31 and 32 does 

not remove, the meaning which best reconciles the texts, having regard to the object 

and purpose of the treaty, shall be adopted". 39 

24. In respect of the Rules, Rule 3(A) provides that they "shall be interpreted in a 

manner consonant with the spirit of the Statute and, in order of precedence, (i) the 

principles of interpretation laid down in customary international law as codified in 

Articles 31, 3 2 and 3 3 of the Vienna Convention [ ... ] ". 

35 First Interlocutory Decision, para. 32 (internal citations omitted). See also Second Interlocutory Decision, 
para. 21 (internal citations omitted). 
36 Vienna Convention, Article 32. 
37 Id., Article 33(1). 
38 Id., Article 33(3). 
39 Id., Article 33(4). 
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VI. PRELIMINARY SUBMISSIONS ON INTERPRETATION AND 
APPLICATION OF ARTICLE 1 AND RULES 11 AND 90 

25. Article 1 of the Statute establishes the Tribunal's jurisdiction over: (i) the Hariri 

Attack; and (ii) any "other" purported attacks that occurred in Lebanon "between 1 

October 2004 and 12 December 2005", if the Tribunal finds that such purported 

attacks "are connected in accordance with the principles of criminal justice and are 

of a nature and gravity similar to the attack of 14 February 2005" (emphasis added). 

Article 1 further provides that "[t]his connection includes but is not limited to a 

combination of the following elements: criminal intent (motive), the purpose 

behind the attacks, the nature of the victims targeted, the pattern of the attacks 

(modus operandi), and the perpetrators" (emphasis added). 

26. Rules 11 (A) and 11 (B) of the Rules permit the Prosecutor to file a "Connected Case 

Submission" in respect of which the "Pre-Trial Judge shall rule on whether there is 

prima facie evidence that a case is within" the Tribunal's jurisdiction. 

27. Rule 90(E) states that a preliminary "motion challenging jurisdiction refers 

exclusively to a motion that challenges an indictment on the ground that it does not 

relate to the subject-matter, temporal or territorial jurisdiction of the Tribunal, 

including that it does not relate to the Hariri Attack or an attack of a similar nature 

and gravity that is connected to it in accordance with the principles of criminal 

justice" (emphasis added). 

28. The Defence does not contest that the Alleged Attacks took place on Lebanon's 

territory between 1 October 2004 and 12 December 2005. 

A. Ordinary meaning of Article 1 's text, in context 

29. Article 1 of the Statute must be interpreted by reference to the ordinary meaning of 

its terms, when considered in their context, and in light of the Article's object and 

purpose, also taking into account, where relevant, the particular UNSC-related 

sources identified by the Appeals Chamber.40 The Decision fails to properly apply 

40 See paras. 17-22 supra. 
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this general principle of interpretation, resulting in an incorrect construction and 

application of Article 1 and, ultimately, the three erroneous rulings that the Tribunal 

has jurisdiction over the Alleged Attacks. 

30. First, the Decision erred when considering Article l's internal context. Article 1 

addresses a fundamentally legal concept, the Tribunal's jurisdiction. Contrary to 

the Appeals Chamber's explicit guidance,41 the Decision considers the key Article 

1 terms "connected",42 "nature",43 and "gravity"44 devolved from this legal context 

and primarily on the basis of their dictionary definitions. Article l's internal context 

requires that these terms be understood and applied in a legal sense. 45 

31. Second, the Decision commits a fundamental error in failing to consider the Article 

1 language "in accordance with the principles of criminal justice", which appears 

in all three versions of the Statute's authentic texts.46 Instead, the Decision frames 

the relevant internal context for interpretation of "connectedness" as follows: "the 

Statute and Rules do not provide a definition of the term 'connected'. Article 1 [ ... ] 

merely states that connectedness includes, but is not limited to, a combination of 

five non-exhaustive elements."47 The Decision's exclusion of this critical language 

is all the more glaring given Rule 90(E)'s repetition of this phrasing, underlining 

its relevance and importance in the eyes of the Rules' drafters. 

32. Third, in respect of Article l's external context, the Decision fails to account for 

the clear indication in the United Nations Secretary-General's report on the 

establishment of the Tribunal, that the drafters of the Statute had in mind the 

jurisdictional frameworks and policies governing other "United Nations-based 

41 See para. 21(a) supra. 
42 Decision, paras. 28-29. Even within this constrained context, the Decision does not explain why 
connectedness does not require a "direct" "link, relation or association" per the dictionary definition of 
"connexe" relied on (Decision, para. 28). 
43 Id., para. 73. 
44 Id., para. 74. 
45 See paras. 45-54, 93, 146 infra. 
46 See para. 46 and fn. 75 infra. 
47 Decision, para. 27 (emphasis added). 
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tribunal[ s]" when crafting Article 1. 48 As noted by the Appeals Chamber, while the 

Tribunal "must apply the substantive criminal law of a particular country, [] it is 

nonetheless an international tribunal in provenance, composition and regulation".49 

The jurisprudence of the International Criminal Tribunal for the Former Yugoslavia 

("ICTY") and the International Criminal Court ("ICC") are accordingly "legitimate 

aids to interpretation"50 of Article 1, particularly in regards to the legal concepts of 

"gravity" and "nature", which are comprehensively addressed in the case law of 

these institutions. 

33. Fourth, the Pre-Trial Judge erred in relying, indeed extensively, on UNSC-related 

sources falling outside of the list of sources identified by the Appeals Chamber,51 

in the Decision's historical background section, 52 which the Pre-Trial Judge 

considered relevant (presumably external) context,53 and subsequent sections 

interpreting and applying Article 1.54 The Pre-Trial Judge acknowledges the 

propriety of relying on the sources identified by the Appeals Chamber, 55 but then 

determines that in addition to these sources the Judge will refer to "the pertinent 

reports of the Secretary-General [apart from the Secretary-General's Report of 

November 2006], and the reports of the UNIIIC", because the Judge deemed these 

sources "relevant". 56 

34. The Decision provides no authority for the legal basis and legitimacy of expanding 

the Appeals Chamber's carefully enumerated category of appropriate UNSC

related sources, delimited on the basis of guiding ICJ jurisprudence.57 The Defence 

submits that the Decision's direct and extensive reliance on the reports of the United 

48 Report of the Secretary-General on the establishment of a special tribunal for Lebanon, S/2006/893, 15 
November 2006 ("Secretary-General's Report"), para. 17. 
49 First Interlocutory Decision, para. 16 (internal citation omitted). 
50 See para. 21 ( c) supra. 
51 See First Interlocutory Decision, para. 28 and para. 19 supra. 
52 See Decision, fns. 7, 8, 11, 12 (citing reports of United Nations International Independent Investigation 
Commission and other documents annexed to UNSC resolutions). 
53 See, e.g., Decision, para. 57 and fn. 85. 
54 See, e.g., id. at fns. 30, 46, 48-53, 56, 57, 72-75, 82, 83, 86, 94, 103, 106, 107, 108. 
55 Id., para. 13. 
56 Id., para. 14. 
57 See para. 19 supra. 

STL-18-10/PT/TC Page 10of46 4 June 2020 



PUBLIC 
R022489 

STL-18-10/PT!fC 
FO 146/PRV/20200604/R0224 78-R022524/EN/dm 

Nations International Independent Investigation Commission ("UNIIIC"), an 

investigatory body that was the precursor to the Tribunal's OTP,58 to divine the 

intent of the drafters of Article 1 is particularly problematic, as well as prejudicial 

to the fair and objective administration of justice. 

35. These preliminary submissions on the ordinary meaning of Article l's provisions, 

when considered in their context, are expanded upon in the motion's sections on 

the interpretation and application of Article's l's individual jurisdictional 

elements.59 

B. Article l's object and purpose 

36. In addition to its context, Article 1 's terms must be interpreted in light of the 

Article's object and purpose.60 

37. Article 1 establishes the Tribunal's temporal, territorial, and subject-matter 

jurisdiction.61 The Tribunal's subject-matter jurisdiction is unique in comparison to 

other criminal courts of an international character:62 "instead of starting with the 

categories of criminalities to be prosecuted and punished [ ... ], it starts with the 

allegations of facts to be investigated and then enjoins the Tribunal to prosecute 

those responsible under one or more specific heads of criminality". 63 

38. Under Article 1, the Tribunal is definitively granted jurisdiction over the Hariri 

Attack. In contrast, in respect of the 14 purported attacks identified in the Secretary 

General's Report on the basis of the work of the UNIIIC,64 the Statute's drafters 

58 See Secretary-General's Report, para. 8; UNSC Resolution 1852 (2008), preamble. 
59 See Sections VII, VIII, IX infra. 
60 See para. 21 ( d) supra. 
61 See paras. 26-28 supra. 
62 The jurisdictional frameworks and polices of other international criminal courts and tribunals are a 
legitimate external source for interpretation of Article 1 (see para. 32 supra). 
63 First Interlocutory Decision, para. 13. 
64 See Secretary-General's Report, paras. 14, 16, 24. 
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made the deliberate choice to grant the Tribunal only conditional or contingent 

jurisdiction. 65 

39. The Secretary-General's Report identifies three reasons for this choice: (i) UNSC 

Resolution 1644 (2005)'s expansion of the UNIIIC's mandate to include technical 

assistance to Lebanon's investigations into purported attacks committed from 1 

October 2004 "is an indication of interest on the part of the Security Council in 

judicial accountability beyond the Rafiq Hariri assassination",66 which "was 

committed in a context of other attacks bearing the same or similar 

characteristics";67 (ii) as the UNIIIC's work "progressed, potential links[] emerged 

between the assassination of Rafiq Hariri and other attacks"; 68 and (iii) seeking to 

avoid a perception of selective justice and lack of objectivity and impartiality by 

"singling out for prosecution" the Hariri Attack "while disregarding a score of other 

connected attacks".69 

40. The relevant UNSC resolutions and the Secretary-General's Report accordingly 

reveal that while the Tribunal's jurisdiction is anchored in the Hariri Attack, in 

order to account for the factual context within which that attack occurred, and to 

address and seek to balance the objectives, interests and concerns identified above, 

Article 1 extends the Tribunal's jurisdiction on a contingent, circumscribed and 

limited manner based on elements of connectedness, nature and gravity vis-a-vis 

the Hariri Attack. 

41. As alluded to in the Secretary-General's Report, the manner in which the Tribunal 

applies its contingent jurisdiction is central to preserving the perception and reality 

of its impartiality, objectivity and legitimacy. This is underlined by the statements 

of UNSC members during the vote on Resolution 1757 (2007). Abstaining 

65 See, e.g., Letter dated 21 November 2006 from the President of the Security Council addressed to the 
Secretary-General, S/2006/911 (noting UNSC members' satisfaction with text of draft "Agreement between 
the United Nations and Lebanon" and annexed Statute, submitted with Secretary-General's Report). 
66 Secretary-General's Report, para. 12. 
67 Id., para. 11. 
68 Id., para. 12. 
69 Id., paras. 12, 18. Report's use of "connected" here is descriptive and not determinative of interpretation 
of connectedness under Article 1 (see para. 21(b) supra). 

STL-18-10/PT/TC Page 12of46 4 June 2020 



PUBLIC 
R022491 

STL-18-10/PT!fC 
FO 146/PRV/20200604/R0224 78-R022524/EN/dm 

members expressed concern for Lebanon's sovereignty and delicate domestic 

dynamic in relation to the Tribunal's establishment under Chapter VII of the United 

Nations Charter.70 Several states voting in favour of the Resolution nonetheless 

expressed their hope that the Lebanese Parliament would soon ratify the annexed 

"Agreement between the United Nations and Lebanon" ("UN-Lebanon 

Agreement").71 The manner of exercise of the Tribunal's contingent jurisdiction 

must accordingly be unimpeachable. 

42. The key issue for determination then is the appropriate manner of construing the 

provisions of Article 1 "to render them effective and operational with a view to 

attaining" the objectives and purposes identified above.72 

43. The proper answer is a construction of Article l's jurisdictional test in a manner 

that provides a clear, coherent, transparent and legal basis for distinguishing 

between those purported "other attacks" identified by the Statute's drafters, if any, 

that are prima facie connected and of a similar gravity and nature to the Hariri 

Attack, and those that are not; in short, a justiciable test. 

44. Submissions on the interpretation and application of Article's 1 jurisdictional 

elements are expanded upon below. It must be emphasised, however, that the 

Tribunal is not impelled or foreordained to realise its conditional jurisdiction. To 

do so in the absence of prima facie evidence that each jurisdictional requirement 

has been met contravenes Article 1 and Rule 11 's object and purpose. Article 1 

equally envisions the conclusion of the Tribunal's mandate with case STL-11-01 if 

no other purported attack fulfils its strict requirements. 

70 UNSC, S/PV.5685, 30 May 2007 (statements of Qatar, Indonesia, South Africa, China, Russia). 
71 Ibid. (statements of Peru, Belgium and Italy). 
72 First Interlocutory Decision, para. 28. See also Second Interlocutory Decision, para. 21 (internal citations 
omitted); submissions at para. 21(d) supra. 
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VII. SUBMISSIONS ON ELEMENT OF CONNECTEDNESS 

A. Submissions on interpretation of "connectedness" under Article 1 

45. Article l's jurisdictional elements, including connectedness, must be interpreted 

and applied in their legal sense.73 Unlike the jurisdictional elements of gravity and 

nature, connectedness is not addressed in the jurisprudence of the ad hoc United 

Nations tribunals and the ICC (legitimate external context for interpretation of 

Article 1).74 Instead, the Statute's drafters provided extensive guidance through 

Article l's internal context to assist the Statute's interpreters in constructing 

connectedness as a legal element. 

46. First, of course, is the drafter's choice of the terms "connected'', "connexite" and 

":l......j)ti..." in Article 1 of the Statute's three equally authoritative75 texts, which the 

drafters of the Rules also utilised in Rules l l(A) and 90(E) of its three authoritative 

versions. The deliberateness and importance of this terminological decision is made 

clear when comparing the wording of Article 1 of the French version of the Statute, 

with Article 1 of the French version of the UN-Lebanon Agreement, concerning the 

"creation du Tribunal special".76 The Agreement employs the phrasing "un lien 

avec l'attentat" and "ce lien peut etre", which is best understood as "linked" in 

English. The Statute's phrasing, in comparison, is "un lien de connexite avec 

l'attentat" and "ce lien de connexite peut",77 which equates in the English version 

of the Statute to "are connected" with the Hariri Attack and "this connection 

includes but is not limited to". 

73 See para. 30 supra. 
74 See para. 32 supra. 
75 See STL-l l-01/PT/AC/AR126.l, F0012, Decision on Defence Appeals Against Trial Chamber's Decision 
on Reconsideration of the Trial in Absentia Decision, 1 November 2012, para. 25; STL-11-01/PT/PRES, 
Fl099, Order on Composition of the Trial Chamber, 10 September 2013, fn. 1. 
76 The provisions of the UN-Lebanon Agreement came into effect through their incorporation in Resolution 
1757 (see Decision on Tribunal's Legality, paras. 25-29). Per Article 1(2) of the Agreement, the Statute, not 
the Agreement, governs the Tribunal's functioning. 
77 The English and Arabic versions of Article 1 of the UN -Lebanon Agreement use the same terminology as 
the Statute, "connected" and "~j)\l.". 
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47. Accordingly, in respect of the French vers10n of the Tribunal's foundational 

document, and in the foundational article within that document, the drafters made 

the deliberate choice to diverge from the language of the UN-Lebanon Agreement 

and utilise the term connexite, which exists as a distinct legal concept in civil law 

systems, such as France and Lebanon, and are reflected in their respective criminal 

procedure codes.78 

48. The Decision acknowledges the existence of connectedness 79 as a distinct concept 

in civil law systems, 80 but dismisses its relevance by failing to consider Article 1 in 

a legal manner: 81 "in the context of Art. 1 of the Statute, 'connexite' has to be 

interpreted in a different way, as only indicating the existence of a link between an 

attack and the Hariri Attack". 82 The Decision later builds on this erroneous 

determination, and further diminishes the required connection, stating that Article 

1 may be satisfied simply by evidence of a "connect[ ion] to the Hariri Attack in 

some way". 83 

49. Instead, as expanded upon below, reference to the civil law concept of connexite or 

f" j~ is a relevant source for the interpretation of connectedness in accordance with 

Article l's internal context. In conformity with the principles embodied in Article 

33 of the Vienna Convention,84 Article l's object and purpose85 is best met through 

a construction of connectedness, connexite and f" j~ as a singular legal concept 

similar to that found in civil law systems. 

50. Second, Article 1 provides that a purported attack must be connected "in 

accordance with the principles of criminal justice" to the Hariri Attack-language 

ignored in the Decision86 and Connected Cases Submission. What are "the 

78 See paras. 57-74 infra. 
79 The Defence agrees with the Pre-Trial Judge's use of"connectedness" to describe this element in English. 
80 Decision, paras. 25, 26 and fn. 38. 
81 See para. 30 supra. 
82 Decision, fn. 3 8 (emphasis added) and referencing following section of Decision ( e.ii) where connectedness 
is defined on basis of its dictionary meaning (Decision, paras. 28-29). 
83 Id., para. 37 (emphasis added). 
84 See para. 23 supra. 
85 See paras. 42-43 supra. 
86 See para. 31 supra. 
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principles of criminal justice" referred to by the drafters? They are the principles 

identified by the Appeals Chamber in the First Interlocutory Decision, namely fair 

trial, the presumption of innocence, legality (in particular nullum crimen sine lege) 

andfavor rei. 87 

51. While these principles normally may be resorted to only where teleological 

interpretation has not proven helpful,88 here the drafters specifically direct the 

Statute's interpreters to apply these principles in constructing connectedness as a 

legal element of jurisdiction. These principles, in conformity with Article 1 's object 

and purpose, require that connectedness be interpreted and applied with clarity, 

specificity and in a manner otherwise upholding the fairness of proceedings. An 

impermissibly vague connectedness test, as applied in the Decision,89 violates these 

principles, including the right of a potential accused to fairly challenge the 

Tribunal's exercise of exceptional jurisdiction over his person. 90 

52. As discussed below,91 the civil law concept of connexite or r-J)\.j abides by these 

core criminal justice principles, further confirming their validity as an interpretative 

source. 

53. Lastly, Article 1 provides the further instruction and guidance that connectedness 

"includes but is not limited to a combination of' five non-exhaustive elements. As 

noted,92 the Pre-Trial Judge erred when relying upon the findings of the UNIIIC for 

purposes of interpreting and applying these connectedness criteria,93 as opposed to 

the internal context of Article 1, including the principles of criminal justice. When 

read in its proper context, and in accordance with Article 1 's object and purpose, 

87 See para. 21 ( e) supra. 
88 Ibid. 
89 See paras. 55-56, 93, 99 infra. 
90 See UN HRC, General Comment 32, CCPR/C/GC/32 (2007), para. 14 ("Equality before courts and 
tribunals [] requires that similar cases are dealt with in similar proceedings. If [ ... ] exceptional criminal 
procedures or specially constituted courts or tribunals apply in the determination of certain categories of 
cases, objective and reasonable grounds must be provided to justify the distinction.") (emphasis added) 
(internal citation omitted). 
91 See paras. 57-87 infra. 
92 See paras. 33-34 supra. 
93 See, e.g., Decision, fns. 72, 73, 75, 83, 85, 86, 94, 106, 177. 

STL-18-10/PT/TC Page 16 of 46 4 June 2020 



PUBLIC 
R022495 

STL-18-10/PT!fC 
FO 146/PRV/20200604/R0224 78-R022524/EN/dm 

"combination" supports a singular conception of connectedness in which the 

assessment of elements takes place on a holistic basis and requires the existence of 

a plurality of criteria, not simply "at least two". 94 

54. As explored below, the civil law concept of connexite largely encompasses these 

elements within a unified connectedness framework. 

55. The structural weakness, lack of coherence, and vagueness of the Pre-Trial Judge's 

approach to interpreting and applying the connectedness element is apparent in the 

Decision. For instance, in respect of the connectedness criteria "perpetrators" and 

"pattern of conduct (modus operandi)", the Pre-Trial Judge determined that some 

more specific, factual linkage to the Hariri Attack is required for the criterion 

perpetrators,95 and the existence of the possibility of attribution to linked person(s) 

in respect of modus operandi.96 In contrast, for the criteria "purpose behind the 

attacks" and "nature of victims targeted", the Judge determined that no actual, 

factual linkage is required; instead, these criteria are satisfied by evidence of a 

general objective "affect[ing] Lebanese society as a whole" (purpose behind the 

attacks),97 and mere shared "characteristics[] the victims [of the Hariri and other 

purported attacks] possessed independently" (nature of victims targeted). 98 

56. Rather than providing the Lebanese people and government, and the international 

community, with confidence that the Tribunal is practising non-selective justice in 

line with Article 1 's object and purpose and the principles of criminal justice, the 

Decision's articulation and application of the connectedness element gives the 

impression of an approach formulated to fit the evidence the Prosecution was able 

to gather.99 

94 Id., para. 38. 
95 Id., paras. 60-61. 
96 Id., paras. 63-65. 
97 Id., paras. 51-52. 
98 Id., para. 56. 
99 For example, in relation to the key connectedness criterion "purpose behind the attack", the Pre-Trial Judge 
resorts to finding the Prosecution "implicitly" made submissions on the criterion (Decision, paras. 90, 105, 
121). 
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1. Relevance of civil law concept of connexiti to interpreting 
connectedness 

57. The civil law concept of connexite or l"j)\j is a legitimate and important reference 

for the interpretation and application of Article l's jurisdictional test. 100 

58. While the Decision recognises the concept of connexite in civil law systems, and 

specifically addresses it in the context of French law, it does so only partially. The 

Decision simply cites its legal definition and its use for the purpose of ''jonction" 

Goinder). 101 On this basis the Pre-Trial Judge determined that the use of the term 

connexite in the Statute must have a different meaning. 102 

59. This view fails to account for an important development m French criminal 

procedure that expanded the use of connexite beyond mere joinder of cases. In 

particular, Article 203 of the French Code de procedure penale ("FCPP"), which 

is primarily applied for prescriptive purposes, provides a definition and criteria for 

connectedness that encompasses the criteria enumerated in Article 1 of the Statute: 

Les infractions sont connexes soit lorsqu'elles ont ete commises en meme temps 
par plusieurs personnes reunies, soit lorsqu'elles ont ete commises par differentes 
personnes, meme en differents temps et en divers lieux, mais par suite d'un 
concert forme a l'avance entre elles, soit lorsque les coupables ont commis les 
unes pour se procurer les moyens de commettre les autres, pour en faciliter, pour 
en consommer !'execution ou pour en assurer l'impunite, soit lorsque des choses 
enlevees, detournees OU obtenues a l'aide d'un crime OU d'un delit ont ete, en tout 
ou partie, recelees. 103 

60. The FCPP provides four categories of connectedness for alleged offences or 

allegations, by: (i) time and place of commission; (ii) purpose or objective; (iii) 

causal relationship; and (iv) concealment of things obtained through the offences 

100 See paras. 46-49, 52, 54 supra. 
101 See section VII.A.2 infra regarding relevance of joinder to interpretation of connectedness. 
102 Decision, fn. 38. 
103 FCPP, Article 203: "Offences are related either when they were committed at the same time by several 
persons acting together, or when they were committed by different persons, even at different times and in 
different places, but as the result of a conspiracy made between them in advance, or where the guilty parties 
committed certain offences to obtain the means of committing the others, to facilitate or achieve their 
execution, or to ensure impunity, or where property abstracted, misappropriated or obtained through a felony 
or misdemeanour has been wholly or partly received." (FCPP - English translation, available at: 
https://www.legifrance.gouv.fr/content/location/l 741 (last visited 22 May 2020)). 
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committed. While Article 203 is applied in cases of joinder, it is also applied in the 

settled jurisprudence of French courts to determine whether investigatory actions 

in a particular case or with respect to certain allegations may permit the statute of 

limitations to be suspended for another case or other allegations, on the basis of a 

connection between the two separate proceedings or allegations. 

61. This concept of connexite is similar to that contained in Article 1 of the Statute. Of 

particular importance, the non-exhaustive criteria enumerated in Article 1 partly 

overlap with those in Article 203 of the FCPP, the latter's criteria having been 

refined in the Cour de Cassation's jurisprudence. The Cour de Cassation has 

concluded that the provisions of Article 203 are not exhaustive where "there is a 

close relationship between the facts, similar to those specifically provided for in the 

law". 104 However, even when adopting a broad interpretation of the law, French 

judges must, on pain of censure, conduct a thorough and scrupulous examination 

of the criteria of connectedness, and indicate in detail the elements that enable them 

to conclude that there is such a "close relationship" between the facts of what might 

otherwise be considered separate cases. 

62. Thus, contrary to the Decision's suggestion, the concept of connexite under French 

law is a relevant source for interpreting and applying connectedness "in accordance 

with the principles of criminal justice". 105 As noted above, the various criteria 

included in Article 203 of the FCPP and refined in French jurisprudence require a 

104 France, Cour de cassation, chambre criminelle, audience du 28 mai 2003, n° 02-85.185, available at: 
https://www.legifrance.gouv.fr/affichJuriJudi.do?oldAction=rechJuriJudi&idTexte=illRITEXT000007069 
075&fastRegld=476444729&fastPos=l (last visited 28 May 2020) (draft Defence translation) (concerning 
whether there was connectedness between passive corruption and favouritism relating to different public 
contracts. Cour de Cassation answered affirmatively, finding a similarity in "illegal methods used for the 
award of public contracts" involving individuals interacting professionally in same geographical location). 
See also Cour de cassation, chambre criminelle, 17 mai 2006, n°06-80.951, available at: 
https://www.legifrance.gouv.fr/affichJuriJudi.do?idTexte=ruRITEXT000007608172 (last visited 22 May 
2020) (concerning illicit financing of political party. Cour de Cassation validated reasoning of judges who 
retained finding of connectedness on grounds "that the facts prosecuted in these two proceedings are 
determined by the same cause, tend towards the same goal and proceed from a single conception", thus 
concluding "that there are close relations between them similar to those specifically provided for in Article 
203") (draft Defence translation). 
105 See paras. 50-51 supra. 
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much more rigorous and precise method of examining the factual elements for 

determining connectedness than that adopted in the Decision. 

63. The Decision applies a superficial approach, 106 requiring only at least two of the 

"indicators" listed in Article 1 are established. 107 However, a review of French 

jurisprudence demonstrates that a plurality of cumulative criteria (more than two) 

must be met after a careful factual analysis to conclude connectedness exists. 108 

64. The strict criteria for examining and establishing connectedness are not specific to 

the French legal system. They are also found in other civil law systems, such as 

those of Lebanon and Italy. 

65. The Lebanese Code of Criminal Procedure ("LCCP") contains a provision, Article 

133, whose content is similar to that of Article 203 of the FCPP: 

The Indictment Chamber shall issue a single indictment for connected offences. 
Even if some of the offences are misdemeanours, the entire case shall be referred 
to the Criminal Court. 

The following are considered connected offences: 

(a) Offences committed by several persons jointly at one time; 

(b) Offences committed by a number of persons at different times and m 
different places by common accord; 

106 See paras. 55-56 supra. 
107 Decision, para. 38. 
108 France, Cour de cassation, chambre criminelle, 3 mai 2016, n°16-81.048, available at: 
https://www.legifrance.gouv.fr/affichJuriJudi.do?idTexte=JURITEXT000032501108 (last visited 22 May 
2020) (Criminal Chamber upheld non-application of statute of limitations in relation to terrorist attack 
attributed to Illitch Ramirez Sanchez, alias Carlos, committed in 197 4, because of its connection with attacks 
committed between 1975 and 1983. Criminal Chamber held that "offences which, as in the present case, are 
attributed to criminal groups to which the accused belonged, are of the same nature, have similar modus 
operandi, and are the result of an ongoing and repeated commitment to concerted terrorist action, are to be 
considered related") (draft Defence translation). See also, Cour de cassation, chambre criminelle, 18 janvier 
2006, n°05-85.858, available at: 
https://www.legifrance.gouv.fr/affichJuriJudi.do?idTexte=JURITEXT000007609249 (last visited 22 May 
2020) (connectedness of offences and allegations allegedly committed by serial killer confirmed because 
they "proceed from the same conception, fall within the same modus operandi and tend towards the same 
goal") (draft Defence translation). 
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( c) Offences committed to prepare, facilitate or execute other offences, to 
eliminate the traces of the offences, or to prevent the perpetrators from being 
prosecuted; 

( d) Offences where several persons are involved in concealing evidence of the 
offence, wholly or in part. 109 

66. The Arabic term "4.....j~" ("connected") in Article 133 is the same term utilised in 

Article 1 of the Statute and Rules 11 (A) and 90(E) of the Rules. 110 As with the 

FCPP, category (b) of Article 133 of the LCCP is most relevant to the Tribunal's 

jurisdictional framework, and requires "common accord" to establish the requisite 

connection between otherwise separate allegations or cases. 

67. Italian criminal procedure law contains the concepts of"reato connesso" (connexite 

or connectedness) and "reato co/legato" (relatedness, linkage), both of which find 

a clear basis in the Italian Cadice di Procedura Penale ("ICPP"). 

68. The concept of reato connesso is embodied by Article 12 of the ICPP: 

Proceedings are connected if: 

i. The crime that forms the subject of the proceedings was committed by more 
than one person in co-perpetration or in cooperation, or if more than one 
person, through independent conducts, caused the event; 

ii. One person is indicted for a plurality of crimes committed with one single 
action or omission, or with more actions or omissions that are part of the 
same criminal plan; or 

iii. The crimes subject to the proceedings were committed in order to perpetrate 
or conceal other crimes. 111 

69. The second category of reato connesso under Article 12 ICPP, as interpreted by the 

Corte Suprema di Cassazione, is most relevant to the concept of connectedness 

under Article 1 of the Statute. The Corte Suprema di Cassazione has held that 

109 STL, Draft Official Translation from Arabic ofLCCP, version 2.5. 
110 See paras. 45-46 supra. 
111 Draft Defence translation. Original Italian: "Si ha connessione di procedimenti: a) se il reato per cui si 
procede e stato commesso da piu persone in concorso o cooperazione fra loro, o se piu persone con condotte 
indipendenti hanno determinato l'evento; b) se una persona e imputata di piu reati commessi con una sola 
azione od omissione ovvero con piu azioni od omissioni esecutive di un medesimo disegno criminoso; c) se 
dei reati per cui si procede gli uni sono stati commessi per eseguire o per occultare gli altri." 
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Article 12(ii) of the ICPP, which refers to a single person, may be applied to a 

situation in which a plurality of crimes were committed: (i) by a plurality of 

individuals; (ii) in co-perpetration; (iii) where a criminal plan exists that was 

common to all the co-perpetrators. 112 

70. The criterion of common criminal plan is addressed in Article 81 (2) of the Italian 

Cadice Penale (criminal code ). 113 The United Sections of the Corte Suprema di 

Cassazione have held that: "A finding that the same criminal plan exists requires 

[ ... ] a thorough assessment of the fact that, at the time of commission of the first 

crime, the subsequent crimes had been envisioned [by the perpetrators] at least in 

their essential components". 114 Italian jurisprudence requires that concrete factual 

indicators be established allowing for an inference that the perpetrators, at the time 

of commission of the first crime, already had a specific criminal plan in mind. 115 

71. These factors overlap in large measure with the non-exhaustive connectedness 

criteria listed in Article 1 of the Statute, and include, but are not limited to: 

homogeneity of the crimes; homogeneity of the protected legal value offended; 

temporal and territorial proximity between crimes; similar modus operandi; 

systematic approach; perpetrators' "life habits"; 116 homogeneity of the motive of 

the crimes. 117 The establishment of these factors, one after the other, will lead the 

Judge towards a positive determination on the existence of a criminal plan. 118 

112 Italy, Cass. Pen., Sez. II, 5 April 2017, n. 17090. 
113 Cadice Penale, Article 81(2), provides that "it is subject to the same punishment [as Article 81(1)] he 
who, with a plurality of actions or omissions, executing the same criminal plan, repeatedly violates, even at 
different times, the same or different criminal provisions" (draft Defence translation). Original Italian: "alla 
stessa pena soggiace chi con piu azioni od omissioni, esecutive di un medesimo disegno criminoso, commette 
anche in tempi diversi piu violazioni della stessa o di diverse disposizioni di legge". 
114 Italy, Cass. Pen., Sez. Unite, 8 June 2017, n. 28659. Original Italian: "il riconoscimento della 
continuazione, necessita [ ... ] di una approfondita verifica [ ... ] del fatto che, al momento della commissione 
del primo reato, i successivi fossero stati programmati almeno nelle loro linee essenziali [ ... ]". On the same 
point: Cass. Pen., Sez. I, 2 April 1991, n. 354 (massima available at: 
https://www.brocardi.it/massimario/57220.html (last visited 2 June 2020)); Cass. Pen., Sez. VI, 14 November 
2012, n. 44214; Cass. Pen., Sez. III, 23 January 2014, n. 3111; Cass. Pen., Sez. V, 20 February 2019, n. 7820. 
115 On this point, Italy, Cass. Pen., Sez. IV, 16 April 2009, n. 16066. 
116 Italy, Cass. Pen., Sez. Unite, 8 June 2017, n. 28659; Cass. Pen., Sez. VI, 6 July 2000, n. 1587; Cass. Pen., 
Sez. V, 20 February 2019, n. 7820. 
117 In this respect, only if sufficiently concrete and specific. See Cass. Pen, Sez. I, 27 August 2013, n. 35639. 
118 Italy, Cass. Pen., Sez. I, 7 April 2010, n. 12905; Cass. Pen, Sez. I, 2 December 2008, n. 44862. 
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72. The concept of reato collegato, on the other hand, governs relations between 

different departments of the prosecutor's office during the investigation phase. 

Pursuant to Article 371(2) of the ICPP, investigations are considered 'linked' ifthe 

allegations in question are deemed to be 'connected' pursuant to Article 12 ICPP, 

or, where linkage, established on factors 119 similar to those in Article 203 of the 

FCPP, is justified for reasons of procedural or investigatory efficiency. 

73. The concepts of reato connesso and reato collegato are primarily relevant for 

procedural matters, such as the investigation phase of proceedings, delimiting 

subject matter and territorial jurisdiction, joinder, and in relation to oral testimony 

at trial. 120 Reato connesso is also relevant to issues of admissibility. 121 

74. The Italian concept of reato connesso, like connexite under the French system, is a 

singular legal construct relevant in a variety of contexts, and which requires the 

existence of a plurality of constituent elements carefully scrutinised on a holistic 

basis. 

2. Relevance of joinder to interpretation of connectedness 

75. The Pre-Trial Judge wrongly dismisses the relevance of the civil law concept of 

connexite, in part, on the basis that it is utilised solely in the context of joinder. 122 

76. The Decision's dismissal ofjoinder is itself flawed, as it considers the concept only 

within the Tribunal's legal framework, namely Rule 70. 123 This artificial limitation 

does not accord with the general principle of interpretation. 124 

119 ICPP, Article 371(2)(b) provides for such linkage where "one or more crimes have been committed on 
the same occasion as other crimes, or in order to obtain and ensure, to the benefit of the culprit or others, the 
profit, the price, the product of the crime, or their impunity, or in case the crimes were committed by multiple 
persons in mutual damage, or in case the evidence or the circumstances of a crime affect the evidence or the 
circumstances of another crime" (draft Defence translation). 
120 See ICPP, Articles 371, 15, 16, 17, 19, l97bis. 
121 Italy, Cadice Penale, Article 609septies(4). 
122 See para. 58 supra. 
123 Decision, para. 26. 
124 See paras. 18, 21, 29 supra. 
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77. Instead, as demonstrated in the preceding discussion on the concept of connexite or 

rJ~, the construct or procedure of joinder encompasses within it the notion of 

connection, and is, therefore, a relevant reference for interpretation of Article 1 of 

the Statute. 

78. The element of connection is not only found within the construct of joinder in civil 

law systems, but also within certain common law systems. 

79. For example, Rule 8(b) of the United States Federal Rules of Criminal Procedure 

("FRCP"), provides as follows: 

Joinder of Defendants. The indictment or information may charge 2 or more 
defendants if they are alleged to have participated in the same act or transaction, 
or in the same series of acts or transactions, constituting an offense or offenses. 
The defendants may be charged in one or more counts together or separately. All 
defendants need not be charged in each count. (emphasis added) 

80. In respect of joinder where the accused are alleged to have participated in "the same 

series of acts or transactions", federal courts of the United States have held that 

what is required is a "nexus" between the acts or transactions that constitutes more 

than merely "similar" acts. 125 

81. Similarly, in England and Wales, offences may be joined in a single indictment 

where the offences were either: (a) founded on the same facts; or (b) formed or 

were part of a series of offences of the same or a similar character. 126 

82. The second category of joinder is most relevant to the Tribunal's jurisdictional 

framework. In interpreting this category, courts have held that what is required is a 

"sufficient nexus" between the offences demonstrated through underlying similar 

features that establish a prima facie case that the offences can properly and 

conveniently be tried together. 127 

125 See, e.g., U.S. v. Delle Donna, 552 F. Supp. 2d 475 (D.N.J. 2008); U.S. v. Morris, 176 F. Supp. 2d 668 
(N.D. Tex. 2001). 
126 See, e.g., Kray 53 Cr. App. R. 569, CA (1969); Ludlow v Metropolitan Police Commr [1971] A.C. 29, 
HL ("Ludlow"). 
127 See, e.g., Ludlow; Harward73 Cr. App. R. 168, CA (1981); Marsh 83 Cr. App. R. 165, CA (1986). 
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83. The practice of these two major common law systems in respect of joinder, in line 

with the civil concept of connexite, underlines the requirement of specific, not 

general or broad, factual linkages between otherwise separate cases. 

3. Concluding submissions on interpretation of connectedness 

84. The civil law concept of connexite or l"'j::ti, when considered from the standpoint of 

the French, Lebanese and Italian legal systems, supports a construction of 

connectedness under Article 1 of the Statute as a distinct and singular legal concept. 

These legal systems underline the centrality, if not essential nature, of the criterion 

of a specific (not general) common or shared plan or purpose to a finding of 

connectedness. 

85. The practice of the United States and that of England and Wales in the context of 

joinder, also supports a construction of connectedness that requires specific factual 

linkages, not general or broad similarities, between separate cases. 

86. The French and Italian interpretations and application of connexite and reato 

connesso additionally underline that the evaluation of connectedness under Article 

1 must be undertaken on a holistic basis, and requires the existence of a plurality of 

criteria. 128 

87. Further, these legal systems, "in accordance with the principles of criminal justice", 

apply and require much greater specificity of factual indicators, and more rigorous 

review of the evidence presented, to satisfy the connectedness standard, than the 

broad and impermissibly vague standard set out and applied in the Decision. The 

fundamental principles of fair trial and legality, as well as the object and purpose 

of the Statute, require no less. 129 

88. On the basis of the above articulated construction of connectedness under Article 1 

of the Statute and Rule ll(B) of the Rules, a Judge or Chamber must determine 

whether the Prosecution has presented prima facie evidence, when considered as a 

128 See para. 53 supra. 
129 See paras. 50-51 supra. 
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whole, to convince the Judge or Chamber that purported attacks "are connected" to 

the Hariri Attack as a matter oflaw (not simply "connected to the Hariri Attack in 

some way"130). 

B. Factual submissions on element of connectedness 

89. The Prosecution has not submitted prima facie evidence that the Alleged Attacks 

are connected to the Hariri Attack in the manner required by Article 1 of the Statute 

and Rule 11 of the Rules. The Decision, based on an erroneous interpretation of 

Article 1, wrongly determined that prima facie evidence of connection to the Hariri 

Attack in "some way" had been presented. The Defence addresses below each of 

the connectedness criteria assessed by the Pre-Trial Judge. 

1. Criminal intent (motive) 

90. The Defence agrees with the Pre-Trial Judge that the Prosecutor has not presented 

evidence or submissions in respect of the criterion "criminal intent (motive)'', 131 

understood as the personal reason(s) prompting an individual to allegedly commit 

the Hariri Attack and any other purported attack. 132 The criterion is not prima facie 

established and need not be considered further. 

2. Purpose behind the attacks 

91. In respect of the criterion "purpose behind the attacks", the Decision concluded that 

broad objectives aimed at "affect[ing] Lebanese society as a whole" are sufficient 

to satisfy this element. 133 The Pre-Trial Judge determined that the Prosecutor 

"implicitly" submitted in respect of each of the Alleged Attacks that prima facie 

evidence exists that the objective of each alleged attack, like the Hariri Attack, was 

"to cause a state of terror" in Lebanon.134 

130 Decision, para. 37 (emphasis added). 
131 Id., paras. 88-89, 104, 120. 
132 Id., para. 47. 
133 Id., paras. 51-52. 
134 Id., paras. 90, 105, 121. 
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92. Specifically, for all three Alleged Attacks, the Pre-Trial Judge "inferred" that "a 

link may be established" in respect of this criterion to the Hariri Attack on the basis 

of "a number of factors, including the political status and common affiliation of [] 

Hariri" with Messrs Hamade, Hawi and El-Murr, "the regularity with which attacks 

of a similar nature occurred in Lebanon", "the modalities of the attacks'', and the 

fact that both Messrs Hariri and each of the alleged targets of the Alleged Attacks 

"were prominent public figures, subjected to violent daytime attacks in public, in 

which others were also killed or wounded". 135 In respect of Hamade136 and El

Murr, 137 the Pre-Trial Judge additionally noted "their [alleged] close personal 

relationship" with Hariri. 

93. The broad alleged shared objective of "creating terror" among the Lebanese public 

is insufficient to meet the specificity required by the connectedness element.138 

Indeed, any of the 14 purported attacks identified in the Secretary-General's Report 

could arguably meet, under the Decision's theory, the broad and low bar of a 

supposed aim to "cause terror'', rendering this criterion nugatory. 

94. As submitted in the following section on the Article 1 element of "similar 

gravity'', 139 the extreme factual differences between the Hariri Attack and each of 

the Alleged Attacks do not allow the Pre-Trial Judge's presumption that causing "a 

state of terror" was the aim, or even an aim, of each of the Alleged Attacks, as 

opposed to other possible alleged purposes, such as political, economic or personal 

aims. The broad and very basic similarities relied on, of the attacks being "violent", 

conducted publicly, during the day, and the fact "others" were killed or wounded, 

further underline the paucity of available evidence, and wholly ignore the location 

of the Hariri Attack (in the "heart" of Beirut according to the Prosecution 140) as 

compared to the mundane locations of the Alleged Attacks, and the vast difference 

135 Id., paras. 91, 106, 122. 
136 Id., para. 91. 
137 Id., para. 122. 
138 See paras. 31, 43, 50, 51, 73 supra. 
139 See Part VIII infra. 
140 STL-11-01/T/TC, F3713, Redacted Corrected Version of the Prosecution Final Trial Brief, 7 August 2018 
("OTP Final Trial Brief'), para. 1. 
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in scale and alleged impact of the attacks. 141 The alleged "regularity with which 

attacks of a similar nature occurred in Lebanon", rather than supporting linkage, 

underscore the legal necessity for pleading connectedness with specificity to 

distinguish among these various purported attacks for purposes of establishing the 

Tribunal's contingent jurisdiction. 

95. The answer to the Prosecution's inability to provide prima facie evidence of a 

specific common or shared purpose is not to dilute this key, if not essential, 142 

connectedness criterion. 

96. The Pre-Trial Judge appears to recognise the insufficiency of this broad alleged 

shared objective by listing, as discussed, various factors purportedly establishing 

"a link" between the Hariri Attack and the Alleged Attacks. The Defence does not 

accept that prima facie evidence has been presented to support the statements and 

inferences set out in the Decision. However, even allowing, arguendo, these 

statements and inferences, it is clear neither the Prosecution nor Pre-Trial Judge are 

able to articulate and proffer a specific purpose behind these attacks, whether of a 

political, economic, personal or other nature. 

97. These statements and inferences, if viewed generously, can at best only speculate 

at "some" undefined alleged specific purpose. This is insufficient to meet the strict 

jurisdictional test established under Article 1, in line with the civil law concept of 

connexite or l"j~, the principles of criminal justice, and the Article's object and 

purpose. In respect of the alleged attack on Rawi, the Pre-Trial Judge is not even 

able to find prima facie evidence of a "close personal relationship" between Rawi 

and Hariri to support the speculation of a shared purpose. 143 

3. Nature of victims targeted 

98. In respect of this criterion, the Decision determined that it "refers to characteristics 

which the targeted victims possessed independently, and not necessarily those 

141 See paras. 140-143, 155-161 infra. 
142 See para. 71 supra. 
143 Decision, paras. 105-107. 
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which they had in common with Mr Hariri personally'', 144 and which were "liable 

to further the purpose behind the attack". 145 As primafacie evidence of the required 

specific shared or common purpose has not been presented, the Pre-Trial Judge's 

findings on the "nature of the victims" criterion cannot be sustained. 

99. The Pre-Trial Judge further errs 146 in interpreting and applying this connectedness 

criterion by accepting as sufficient broad similarities and basic alleged links 

("political status", "common affiliation", "close personal relationship") 147 between 

targets of the Alleged Attacks and Hariri, as opposed to prima facie evidence of 

clear and specific factual linkages. 

4. Perpetrators and Pattern of the attacks (modus operandi) 

100. With respect to the connectedness criteria "perpetrators" and "pattern of the attacks 

(modus operandi)", the Defence is not in a position to provide in-depth and final 

submissions at this stage. 148 

101. However, even accepting arguendo that the Pre-Trial Judge's factual 

determinations regarding these criteria meet the prima facie standard, this is 

insufficient to satisfy the connectedness element. A plurality, 149 not simply the 

existence of "at least two" criteria, 150 is required. As submitted, prima facie 

evidence capable of satisfying any other connectedness criteria has not been 

presented. 

102. Of particular importance, prima facie evidence of the key criterion "purpose behind 

the attack" has not been presented. The consequential nature of this criterion is 

made clear in comparing what the Defence submits is the correct interpretation of 

"connectedness", which is aimed at determining whether purported attacks "are 

144 Id., para. 56. 
145 Id., para. 57 (emphasis added). 
146 See para. 73 supra. 
147 See Decision, paras. 93, 108, 124. 
148 See para. 8 supra. 
149 See paras. 53, 73 supra. 
150 Decision, para. 38. 
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connected" to the Hariri Attack as a matter of law on the basis of a holistic 

evaluation, versus the Pre-Trial Judge's determination that all that is required is a 

"connect[ ion] to the Hariri Attack in some way". In the absence of the framework 

"purpose" criterion, there is insufficient basis on which an objective finder of fact 

can be convinced, as a matter of law, that each of the Alleged Attacks is prima facie 

connected to the Hariri Attack. An alleged overlap of some purported perpetrators 

and alleged commonality of modus operandi, without more, does not permit a 

finding that each of the Alleged Attacks was aimed at furthering some broader 

specific shared or common purpose with the Hariri Attack, and therefore are 

apparently "connected", as opposed to the alleged targeting of individuals for 

disparate and unrelated reasons. 151 

103. Moreover, in respect of the criterion "pattern of the attacks (modus operandi)'', 

prima facie evidence has not been presented that the Hariri Attack and each of the 

Alleged Attacks "shared a method of operating, a manner of procedure, or a pattern 

of behaviour similar enough that it could be attributed to the work of a person or 

persons linked to each other" under the Pre-Trial Judge's definition. 152 In particular, 

as discussed in detail in Part VIII following, the fundamental differences in the 

manner in which alleged explosive devices were employed in each of the Alleged 

Attacks, in comparison to the Hariri Attack, do not support the Pre-Trial Judge's 

findings. 153 

104. Lastly, unlike the Hariri Attack, none of the Alleged Attacks involve an alleged 

false claim ofresponsibility, 154 a glaring difference in alleged modus operandi that 

neither the Decision nor Connected Cases Submission acknowledges, let alone seek 

to reconcile. 

151 See paras. 93-96 supra. 
152 Decision, para. 69. 
153 Id., paras. 99-102, 115-118, 131-133. 
154 See OTP Final Trial Brief, Section VI. 

STL-18-10/PT/TC Page 30of46 4 June 2020 



PUBLIC 
R022509 

STL-18-10/PT!fC 
FO 146/PRV/20200604/R0224 78-R022524/EN/dm 

C. Connectedness has not been prima facie established 

105. Based on the foregoing, the Defence submits that the Prosecutor has not presented 

primafacie evidence that each of the Alleged Attacks is "connected [to the Hariri 

Attack] in accordance with the principles of criminal justice". On this basis alone 

the Trial Chamber must grant the relief requested and rule that each of the Alleged 

Attacks do not fall within the Tribunal's jurisdiction. 

VIII. SUBMISSIONS ON ELEMENT OF GRAVITY 

A. Submissions on interpretation of "gravity" under Article 1 

106. Article 1 of the Statute requires that a purported attack be "of a nature and gravity 

similar to the attack of 14 February 2005" in order to fall within the Tribunal's 

jurisdiction. 

107. Neither the Statute nor the Rules provide a definition of "gravity" (or "nature"). 

The phrasing "gravity similar to the" Hariri Attack must therefore be interpreted in 

good faith in accordance with the ordinary meaning to be given to this phrasing, in 

its context, and in light of Article l's object and purpose, also taking into account 

the particular framework ofUNSC actions. 155 

108. As pleaded in the Defence's preliminary submissions on the interpretation of 

Article 1, 156 the Pre-Trial Judge erred in defining "gravity"157 and "nature"158 

primarily on the basis of their dictionary definitions, instead of considering them in 

a legal sense. When considered in their proper internal and external contexts, 159 and 

in light of Article l's object and purpose, 160 the language "gravity similar" must be 

interpreted with reference to the jurisdictional frameworks and policies governing 

other "United Nations-based tribunal[s]". 161 Of particular relevance is the 

155 See paras. 18-19 supra. 
156 See Part IV supra. 
157 Decision, para. 74. 
158 Id., para. 73. 
159 See paras. 30, 32 supra. 
160 See paras. 36-44 supra. 
161 Secretary-General's Report, para. 17. See also para. 32 supra. 
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observation in the Secretary-General's Report that in establishing the jurisdiction 

of such judicial entities, the UN "strives to strike a balance between a[] jurisdiction 

comprehensive enough to include the most serious crimes committed by those most 

responsible throughout the relevant period and a jurisdiction reasonably limited so 

as not to overburden the prosecutor's office and the tribunal as a whole". 162 

109. Under the Tribunal's unique jurisdictional framework 163 the Hariri Attack 

establishes the baseline for a crime falling within the category of "the most serious 

crimes" for purposes of the Tribunal's mandate. The object and purpose of Article 

l's gravity element is to determine, as a matter of law, and on the basis of the 

presentation of prima facie evidence, whether a purported attack is of a similar 

gravity to the baseline Hariri Attack. 

110. The relevant jurisprudence of the ICTY and ICC is accordingly an appropriate and 

important reference for the proper interpretation and application of "gravity" (as 

well as "nature") under Article 1.164 

111. Before the ICC, the concept of gravity is an essential element of the ICC's 

admissibility framework. Pursuant to Article 17(1 )( d) of the Rome Statute, a case 

is inadmissible if it "is not of sufficient gravity to justify further action by the 

Court". 

112. Similarly, the Referral Bench at the ICTY relied on the concept of gravity when 

considering whether to defer the ICTY's jurisdiction in favour of domestic 

proceedings. 165 

162 Secretary-General's Report, para. 17. See also Decision, para. 82, fn. 114. 
163 See paras. 36-38 supra. 
164 See para. 32 supra. 
165 ICTY, Ademi et al., Referral Bench, Decision for referral to the authorities of the Republic of Croatia 
pursuant to rule l lbis, 14 September 2005 ("Ademi Referral Decision"), para. 28; ICTY, Stankovic, Referral 
Bench, Decision on referral of case under rule l lbis, 17 May 2005 ("Stankovic Referral Decision"), para. 19. 

STL-18-10/PT/TC Page 32of46 4 June 2020 



PUBLIC 
R022511 

STL-18-10/PT/TC 
FO 146/PRV/20200604/R022478-R022524/EN/dm 

1. Preliminary submissions on interpretation of gravity 

113. ICC jurisprudence describes gravity as an additional safeguard that restricts the ICC 

from investigating, prosecuting and trying peripheral cases. 166 The fact that a case 

addresses one or more crimes that fall within the subject-matter jurisdiction of the 

ICC is not sufficient for purposes of admissibility under Article 17(1)(d) of the 

Rome Statute. Only those cases that satisfy the gravity requirement may justify the 

ICC's intervention. 167 

114. The same observation applies to the gravity requirement under Article 1 of the 

Statute. Gravity is separate and different from the element of "similar nature", and 

cannot be deemed satisfied on the sole basis that the elements of one or more crimes 

set out in Article 2 of the Statute are prima facie established. 

115. The requirement of gravity must be evaluated on the basis of objective factual 

circumstances additional to the elements of the crime(s). 168 The Prosecutor and Pre

Trial Judge's respective interpretation and application of the gravity element does 

not accord with the general principle of construction. 169 In particular, their 

approaches would allow any of the 14 attacks identified in the Secretary-General's 

Report170 to satisfy the gravity requirement, rendering it nugatory. 

166 ICC, Situation on the Registered Vessels of Comoros, Greece and Cambodia, PTC I, Decision on the 
request of the Union of the Comoros to review the Prosecutor's decision not to initiate an investigation, 
Dissenting opinion of Judge Kovacs, 16 July 2015 ("Kovacs Dissenting Opinion"), para. 16; ICC, Situation 
in the Republic of Kenya, PTC II, Decision Pursuant to Article 15 of the Rome Statute on the Authorization 
of an Investigation into the Situation in the Republic of Kenya, 31 March 2010 ("Kenya Article 15 
Decision"), para. 56; ICC, Situation in the Republic of Cote d'Ivoire, PTC III, Corrigendum to "Decision 
Pursuant to Article 15 of the Rome Statute on the Authorisation of an Investigation into the Situation in the 
Republic of Cote d'Ivoire", 15 November 2011 ("Ivory Coast Article 15 Decision"), para. 201. 
167 Kovacs Dissenting Opinion, para. 15, citing ICC, Lubanga, PTC I, Decision on the Prosecutor's 
Application for a warrant of arrest, Article 58, 10 February 2006 ("Lubanga Article 58 Decision"), para. 41; 
ICC, Situation in the DRC, PTC I, Decision on the Prosecutor's Application for Warrants of Arrest (Annex 
2), Article 58, 10 February 2006, para. 46. See also ICC, Situation on the Registered Vessels of Comoros, 
Greece and Cambodia, OTP: Article 53(1) Report, 6 November 2014 ("ICC OTP Comoros Report"), para. 
134. 
168 See Lubanga Article 58 Decision, para. 46. 
169 See paras. 18-21 supra. 
170 Secretary-General's Report, paras. 14, 16, 24. 
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116. The Prosecution refers to international jurisprudence to describe the concept of 

gravity in the abstract, 171 but in its factual assessment relies heavily on the severity 

of the penalty applicable to the crimes that were prima facie established. 172 The 

Prosecution in essence submits that the alleged commission of a specific crime 

could satisfy, ipso iure, the requirement of "similar gravity" on the basis of the 

applicable penalty. 

11 7. The Decision did not refer to any factual circumstances to conclude that the Alleged 

Attacks were similar in gravity to the Hariri Attack, let alone assess each purported 

attack separately. Instead, the Pre-Trial Judge deferred to the UNSC's decision to 

extend the United Nation's technical assistance to "the Lebanese authorities with 

regard to their investigations into the other terrorist attacks perpetrated in Lebanon 

since 1October2004".173 In the Pre-Trial Judge's view, the inclusion of the Alleged 

Attacks within the UNIIIC's mandate indicates the attacks constituted a threat to 

peace and security, which the Judge deemed to be a decisive factor in the 

assessment of 'similar gravity' .174 

118. This approach is fundamentally incorrect. It contravenes the Appeals Chamber's 

holdings that the: (i) Tribunal is incapable of independently reviewing or assessing 

the factual correctness of the UNSC's determinations that the Hariri Attack or any 

other purported attack constituted a threat to international peace and security; 175 

and (ii) "finding of relevant facts and the determination of their legal significance 

can only be the result of the judicial process of the Tribunal". 176 

119. Furthermore, the Pre-Trial Judge's conclusion does not find validation in the 

relevant UNSC resolutions. The UNSC simply decided to include other purported 

attacks within the UNIIIC's mandate without any determination on the specifics of 

each attack, their comparable "gravity" to the Hariri Attack, or whether any 

171 Connected Cases Submission, paras. 29-31. 
172 Id., paras. 86, 88. 
173 See UNSC Resolution 1686 (2006), as cited in Decision, para. 138, fn. 176. 
174 Decision, para. 139. 
175 See para. 20 supra. 
176 First Interlocutory Decision, para. 14. See also submissions at para. 2l(b) supra. 
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particular attack amounts or could amount to a threat to international or domestic 

peace and security. 177 

120. Lastly, the Decision's approach does not conform with Rule 1 l(B), which requires 

a meaningful judicial review of the Prosecution's submissions and evidence 

presented. 

2. Assessment of gravity 

121. In line with the prevailing case law of the ICC and ICTY, the concept of gravity 

must be assessed from a qualitative and quantitative standpoint, on the basis of the 

specific facts and circumstances of a case. 178 The guiding factors in this assessment 

include scale, number of victims, material damage, nature, manner of commission 

of the crimes, and impact on the victims. 179 

122. While the jurisprudence of the ICC and ICTY consider "nature" as a qualitative 

factor in the gravity assessment, the specific wording of Article 1 of the Statute 

rules out this approach at the Tribunal. 

a. Quantitative factors 

123. The Pre-Trial Judge is incorrect when asserting that the number of victims and the 

material damage caused by alleged criminal acts are not relevant considerations in 

the assessment of gravity under Article 1. 180 

124. As part of the gravity assessment the number of victims is a key factor in 

determining the scale of an alleged crime. For purposes of admissibility, the ICC 

Pre-Trial Chamber has relied extensively on the number of victims to illustrate the 

177 UNSC Resolution 1686 (2006). 
178 Kovacs Dissenting Opinion, para. 21; Kenya Article 15 Decision, para. 62; Ivory Coast Article 15 
Decision, para. 203; ICC, Abu Garda, PTC I, Decision on the Confirmation of Charges, 8 February 2010 
("Abu Garda Confirmation Decision"), para. 31; ICC, Situation in Georgia, PTC I, Decision on the 
Prosecutor's request for authorization of an investigation, 27 January 2016 ("Georgia Article 15 Decision"), 
para. 51; ICC, Al-Hassan, Appeals Chamber, Judgment on the Appeal of Mr. Al Hassan against the 'Decision 
relative a !'exception d'irrecevabilite pour insuffisance de gravite de l'affaire soulevee par la Defense', 19 
February 2020 ("Al-Hassan Appeal Decision"), paras. 89-90. 
179 Al-Hassan Appeal Decision, para. 89. 
180 Decision, para. 80. 
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inherent gravity of a crime. 181 The ICC Appeals Chamber endorsed this approach, 

holding that "the number of victims is a relevant consideration in the assessment of 

the gravity requirement[ ... ], pertaining to the quantitative gravity assessment". 182 

125. In Ble Goude, the ICC Pre-Trial Chamber emphasised that the incidents alleged 

resulted in "at least 184 deaths, 38 rapes, 126 cases of seriously bodily harm, and 

348 cases ofreligious or political persecution". 183 Similarly, in the Situation in the 

Republic of Kenya, the ICC Pre-Trial Chamber found that the criteria of scale had 

been established on the basis of the alleged number of deaths, documented rapes, 

displaced persons, and acts of injury. 184 In the Situation in Georgia, the ICC Pre

Trial Chamber held that the number of deaths and displaced persons "indicates that 

both the scale and the impact of the crimes were considerable". 185 

126. At the ICTY, the Referral Bench relied on the number of victims to grant or deny 

Prosecution requests for deferral to national jurisdictions. 186 In denying a request 

for referral in Milosevic, the Referral Bench stressed that over 7 ,000 people were 

allegedly executed and thousands more forcibly displaced. 187 InAdemi, the Referral 

Bench deferred the case to Croatian authorities after drawing a quantitative 

comparison with other cases prosecuted at the ICTY. Despite a number of alleged 

181 Georgia Article 15 Decision, paras. 54-55; ICC, Ble Goude, PTC I, Decision on the Defence Challenge to 
the Admissibility of the case against Charles Ble Goude for Insufficient Gravity, 12 November 2014 ("Ble 
Goude Gravity Decision"), para. 22; Kenya Article 15 Decision, para. 191; ICC, Situation on Registered 
Vessels of the Comoros, Greece and Cambodia, PTC I, Decision on the request of the Union of the Comoros 
to review the Prosecutor's decision not to initiate an investigation, 16 July 2015. See also ICC, Situation in 
Iraq, Office of the Prosecutor, Response to Communications Received Concerning Iraq, 9 February 2006, p. 
9. 
182 Al-Hassan Appeal Decision, para. 97. 
183 Ble Goude Gravity Decision, paras. 2l(i) and 22. 
184 Kenya Article 15 Decision, para. 191. 
185 Georgia Article 15 Decision, para. 54. 
186 ICTY, Lukic et al., Referral Bench, Decision on Referral of Case Pursuant to Rule 11 bis with Confidential 
Annex A and Annex B, 5 April 2007, para. 27; ICTY, Kovacevic, Referral Bench, Decision on Referral of 
Case Pursuant to Rule l lbis, 17 November 2006, para. 20; ICTY, Milosevic, Referral Bench, Decision on 
Referral of Case Pursuant to Rule l lbis, 8 July 2005 ("Milo§evic Referral Decision"), paras. 23-24; ICTY, 
Jankovic, Referral Bench, Decision on Referral of Case Pursuant to Rule 11 bis, 22 July 2005, para. 19; Ademi 
Referral Decision, paras. 28-29; ICTY, LjubiCic, Referral Bench, Decision to Refer the Case to Bosnia and 
Herzegovina Pursuant to Rule l lbis, 12 April 2006, paras. 18-19; Stankovic Referral Decision, para. 19. See 
also ICTY, Lukic et al., Decision on Milan Lukic's Appeal Regarding Referral, 11 July 2007, para. 22 
(limiting importance of geographic scope) and ICTY, Erdemovic, Sentencing Judgement, 29 November 
1996, para. 85. 
187 Milo§evic Referral Decision, para. 21. 
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deaths (26 civilians and five soldiers) and structures razed, the Referral Bench 

considered the case as relatively small in scale, having regard to the circumstances 

of offences charged in other ICTY cases. 188 

127. In the context of gravity, consistent international jurisprudence indicates that 

material damage is also a relevant consideration to determine scale. The ICC 

Appeals Chamber deemed the extent of the damage caused to be one of the guiding 

factors in the assessment of gravity. 189 Similar determinations can be found in the 

jurisprudence of the ICTY190 and the Extraordinary Chambers in the Courts of 

Cambodia. 191 

b. Qualitative considerations 

128. The concept of gravity may also be evaluated from a qualitative standpoint. In 

assessing gravity on a qualitative basis ICC chambers rely on certain factors 

traditionally referred to in sentencing, 192 and in particular, the presence of 

aggravating circumstances in the commission of crimes. 193 

129. These factors include: (i) manner of commission, and in particular the means 

employed, and commission with particular cruelty, or for any motive involving 

discrimination; and (ii) impact on victims and their families. 194 

130. It must be stressed that a comparison between cases in the context of gravity must 

commence with a quantitative analysis. Only after such an assessment, and if the 

element of scale is not satisfied, may a Chamber consider whether countervailing 

188 Ademi Referral Decision, 14 September 2005, paras. 28-29. Referral Bench entered similar finding in 
Stankovic Referral Decision, para. 19. 
189 Al-Hassan Appeal Decision, para. 89. See also Kenya Article 15 Decision, para. 199; ICC, Ntaganda, TC 
VI, Sentencing Judgment, 7 November 2019, paras. 16, 153; Abu Garda Confirmation Decision, para. 32. 
190 Ademi Referral Decision, para. 28; ICTY, Milutinovic et al., Judgement, 26 February 2009, para. 207 (in 
context ofrequirement of gravity for purposes of actus reus of persecution as a crime against humanity). 
191 ECCC, Case 002/02, Judgement, 16 November 2018, para. 4,369 (in context of scale). 
192 Kenya Article 15 Decision, para. 62; ICC, Kenyatta, PTC I, Decision on the Confirmation of Charges 
Pursuant to Article 61(7)(a) and (b) of the Rome Statute, 23 January 2012 ("Kenyatta Confirmation 
Decision"), para. 50; Abu Garda Confirmation Decision, para. 32. 
193 Kenya Article 15 Decision, para. 188; Kenyatta Confirmation Decision, para. 50. 
194 See, e.g., Al-Hassan Appeal Decision, paras. 89-90. 
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qualitative considerations weigh in favour of a 'positive' determination of the 

gravity element. 195 

3. Concluding submission on interpretation of gravity 

131. A proper construction of Article 1 of the Statute requires that quantitative, and if 

needed qualitative, factors are assessed to determine whether any purported attacks 

are "similar in gravity" to the Hariri Attack. This assessment must consider the 

element of scale, on the basis of the number of victims and the material damage 

caused by the alleged crimes. In the event the scale threshold has not been satisfied, 

the evaluation must focus on the presence of any qualitative countervailing 

considerations. 

132. The use of the term "similar" indicates that this determination must be the result of 

a comparison between the factual features of each of the Alleged Attacks and those 

surrounding the Hariri Attack. 

133. The Decision erred by not considering the individual circumstances of each Alleged 

Attack. The Pre-Trial Judge "consider[ ed] the attacks [ ... ] together [ ... ] because 

[ ... ]the required analysis is a general one, not specific to each attack". 196 

134. As a matter of law, including the requirements of Rule l l(B), each of the Alleged 

Attacks must be assessed separately and independently to determine whether or not 

they are "similar in gravity" to the Hariri Attack. 

B. Factual submissions on element of gravity 

1. The Hariri Attack 

135. The Prosecution describes the Hariri Attack as follows: 

An enormous explosion was detonated in the heart of Lebanon's capital city, in 
the middle of a weekday and in utter disregard of human life. This terrorist attack 
killed Lebanon's former Prime Minister, Rafik HARIRI, and 21 other innocent 

195 See Kovacs Dissenting Opinion, paras. 19-20; ICC Comoros OTP Report, para. 134. 
196 Decision, para. 134. 
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persons. Another 226 persons were injured in the explosion, their lives 
permanently altered. The Attack plunged Lebanon into turmoil, wreaking 
immeasurable damage and spreading terror across the country. 197 

136. The Hariri Attack was allegedly carried out using approximately 2,500 

kilogrammes of TNT. 198 

13 7. The size of the crater created by the explosion was alleged to be 11.4 metres for the 

upper diameter, 8.3 metres for the lower diameter and 1.9 metres in depth. 199 

138. The Prosecution further submitted that the "magnitude and impact of the explosion 

was immense", as "it could be seen and heard far outside the environs of Beirut and 

the immediate area was instantly transformed into total darkness".200 According to 

the Prosecution, the explosion caused widespread fires in the surrounding area, as 

vehicles exploded in the proximity of the crater, and immense structural damage to 

nearby buildings, including the Byblos and the St. George hotels. Even "windows 

up to a distance of 300 metres were [allegedly] obliterated by the blast".201 

2. The Alleged Attacks 

139. The attacks against George Hawi ("Hawi Attack"), Elias El-Murr ("El-Murr 

Attack") and Marwan Hamade ("Hamade Attack") are not similar in gravity to the 

Hariri Attack, and thus do not meet the standard required by Article 1 of the Statute. 

a. Scale: alleged victims 

140. With regard to the criterion of scale, the Alleged Attacks are not comparable to the 

Hariri Attack, as demonstrated, inter alia, by the enormous difference in the number 

of alleged victims. 

197 OTP Final Trial Brief, para. 1. 
198 Id., paras. 2, 1053-1055. 
199 Id., fu. 2,156; see also STL-11-01, 20140826_STL-11-0l_T_T64, p. 27. 
200 OTP Final Trial Brief, para. 1050. 
201 Id., para. 1051. 
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141. While the Hariri Attack is alleged to have resulted in the death of 22 persons and 

injury to 226 additional individuals, the Rawi Attack is alleged to have resulted in 

the death of one person, Mr Rawi, and caused superficial injuries [REDACTED] .202 

142. The El-Murr Attack allegedly resulted in the death of a single person, who 

happened to be passing by at the moment of the explosion, injured El-Murr and two 

of his companions, and caused superficial injuries to 10 to 15 other individuals.203 

143. Similarly, the Hamade Attack allegedly resulted in the death of one individual, 

Hamade's bodyguard, and injured Hamade and [REDACTED].204 No bystanders 

were harmed. 

b. Scale: alleged explosive materials 

144. Various forensic reports of the crime scenes indicate that the alleged explosive 

materials or devices supposedly utilised in the Alleged Attacks were several orders 

smaller in magnitude than those allegedly employed in the Hariri Attack. 

145. While approximately 2,500 kilogrammes of TNT were allegedly engaged in the 

Hariri Attack, the [REDACTED] who examined the Rawi Attack crime scene 

concluded that the quantity of explosives employed amounted to only 0.45 

kilogrammes of TNT.205 According to [REDACTED] it was no more than 0.35 

kilogrammes of TNT.206 

146. The crater allegedly created by the explosion was exponentially smaller than that 

of the Hariri Attack, measuring 30 x 28 centimetres in diameter, with a maximum 

depth of 10 millimetres, 207 as opposed to a crater allegedly over 11 metres wide and 

two metres deep in the Hariri Attack.208 

202 [REDACTED]. 
203 [REDACTED]. 
204 [REDACTED]. 
205 [REDACTED]. 
206 [REDACTED]. 
207 [REDACTED]. 
208 OTP Final Trial Brief, fu. 2156; see also 20140826_STL-11-0l_T_T64, p. 27. 
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147. In respect of the El-Murr Attack, the [REDACTED] concluded that the quantity of 

explosive material allegedly employed amounted to 40 kilogrammes of TNT, RDX 

and Smokeless Powder,209 while according to the reports of [REDACTED] 

between 50 and 60 kilogrammes of explosives were engaged.210 The crater 

allegedly measured between 3.3 to 3.5 metres wide and 70 to 80 centimetres 

deep.211 

148. Similar considerations apply to the Hamade Attack. While forensic reports give 

conflicting information regarding the alleged amount of explosive material 

employed, the estimates range between 2/3 and 10 kilogrammes of TNT.212 The 

crater allegedly resulting from the explosion measured only 25-40 centimetres.213 

c. Scale: alleged material damage 

149. The Hariri Attack allegedly resulted in immense damage to nearby vehicles, public 

infrastructure and buildings (as far away as 300 metres away). The same cannot be 

said with respect to the Alleged Attacks. 

150. The Rawi Attack allegedly resulted in very limited damage, namely, to the 

passenger seat of Hawi's vehicle.214 The alleged material consequences were so 

contained that the front windshield of the vehicle remained in place and the rear 

windows were intact.215 No damage was reported to nearby buildings, windows, 

objects or bystanders.216 The limited scale of the blast is further confirmed by the 

fact that [REDACTED], who was allegedly [REDACTED] at the time of the 

explosion, was only slightly injured.217 

209 [REDACTED]. 
210 [REDACTED]. 
211 [REDACTED]. 
212 [REDACTED]. 
213 [REDACTED]. 
214 [REDACTED]. 
215 Ibid. 
216 [REDACTED]. 
217 Id., [REDACTED]. 
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151. The El-Murr Attack damaged the vehicle he was driving, as well as a few additional 

cars parked nearby.218 The scale of the alleged attack in respect of its potential for 

material damage was relatively small, as demonstrated by the fact that 

[REDACTED] in El-Murr's vehicle were killed. 

152. Alleged material damage arising from the Hamade Attack was also relatively 

contained. In addition to Hamade's vehicle and the car allegedly employed to store 

the TNT, the explosion only damaged one other vehicle parked nearby. 219 The blast 

also allegedly resulted in limited damage to a nearby building, and shattered glass 

extending approximately 25 to 50 metres from the incident site.220 

153. [REDACTED] Hamade's vehicle, despite [REDACTED] to the alleged intended 

target, suffered only superficial injuries.221 Similarly, Hamade, who was sitting on 

the side of the car allegedly facing the explosion, did not lose consciousness, was 

able to crawl away from his vehicle, allegedly engaged in conversation with both 

his driver and a passer-by, asked to be driven to the American University Hospital, 

and even recalled his son's phone number.222 All of these circumstances confirm 

the vast difference in scale between the Hariri Attack and the Hamade Attack. 

154. An assessment of these quantitative criteria leads to the objective conclusion that 

none of the Alleged Attacks is similar in gravity to the Hariri Attack pursuant to 

Article 1 of the Statute. 

3. Qualitative considerations 

155. In respect of qualitative considerations under the 'similar gravity' element, these 

criteria cannot outweigh the immense quantitative disparities between the Hariri 

Attack and the Alleged Attacks. 

218 [REDACTED]. 
219 [REDACTED]. 
220 Ibid. 
221 [REDACTED]. 
222 [REDACTED]. 
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156. In regard to the means employed to commit the Alleged Attacks, whilst the 

perpetrators allegedly utilised explosives, as alleged in the Hariri Attack, there is a 

marked and significant difference in the manner the explosives were engaged. 

157. According to the Prosecution, in the Hariri Attack a large amount of TNT was 

stored in a vehicle-borne explosive device and detonated by a suicide bomber as 

Hariri's convoy passed by.223 In the Hawi Attack, by comparison, a meagre amount 

of explosive material was allegedly placed under the passenger seat of Hawi's 

vehicle, possibly using a magnet.224 This distinction is of utmost relevance, as it 

shows that the two purported attacks were qualitatively significantly different. 

158. While the Hariri Attack was allegedly perpetrated through means capable of 

creating a large number of casualties and widespread and extensive material 

damage, the alleged factual circumstances of the Hawi Attack suggest that the 

perpetrator(s) purposefully employed means that would contain, as much as 

feasible, the consequences of an attack employing explosives to avoid unintended 

casualties and broad material damage. 

159. In respect of the El-Murr Attack, forensic reports concluded that a limited amount 

of explosive material was placed in a Mitsubishi Montero parked on the side of the 

road and detonated remotely225 by a person with a direct line of sight of the Montero 

and street. 226 

160. Similarly, regarding the Hamade Attack, a small amount of TNT was allegedly 

placed in a parked vehicle and detonated remotely.227 From a qualitative standpoint, 

the factual circumstances of the El-Murr and Hamade attacks indicate that the 

perpetrator(s) purposefully employed a limited amount of explosive material to 

223 OTP Final Trial Brief, paras. 1054-1074. 
224 [REDACTED]. 
225 [REDACTED]. 
226 [REDACTED]. 
227 [REDACTED]. 
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target the alleged persons of interest while avoiding or minimising wider casualties 

and material damage. 

161. A number of quantitative criteria demonstrate, on an objective basis, that the 

Alleged Attacks are not similar in gravity to the Hariri Attack. In the presence of 

only limited countervailing qualitative considerations, the only reasonable 

conclusion available to the Trial Chamber is that prima facie evidence has not been 

presented to satisfy the jurisdictional prerequisite of 'similar gravity' to the Hariri 

Attack. 

IX. SUBMISSIONS ON ELEMENT OF NATURE 

162. The Defence shares the Pre Trial Judge's view that "nature" is a separate 

requirement from "gravity" under Article 1 of the Statute.228 The Defence adopts 

in full here its relevant submissions on the proper interpretation of the "similar 

gravity" element. 229 

163. The element of"nature" requires that a similarity is established with regard not only 

to the type of crimes alleged, but also to the inherent qualities of the acts 

committed. 230 The Prosecutor must present prima facie evidence that the purported 

acts underling the Alleged Attacks not only qualify as the same type of criminal 

offences charged in case STL-11-01, but also share sufficient factual characteristics 

with the Hariri Attack. 

228 Decision, para. 7 5. 
229 See paras. 106-108, 110, 114, 122 supra. 
230 See, e.g., ICC, Katanga, TC II, Decision on Sentence pursuant to Article 76 of the Statute, 23 May 2014, 
para. 43 (drawing distinction between acts targeting persons or only property); ICTY, Celebici, Judgement 
on Appeal, 20 February 2001, paras. 570, 614 (nature assessment focused on elements additional to elements 
of crime, such as acts being "sustained and ferocious" or having "violent and extreme characteristics"); ICTY, 
Blaskic, Judgement on Appeal, 29 July 2004, para. 438 (relying on specific acts allegedly committed by 
accused, rather than lawful or unlawful qualification of events, in determining nature) (ICTY Appeals 
Chamber also focused on presence of specific characteristics of alleged acts, such as their being sexual, 
violent or humiliating (at para. 686)). 
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164. The Defence recalls its earlier submissions,231 and advises that in the absence of 

expert advice, the Defence is unable to provide full factual submissions on the 

"similar nature" jurisdictional element at this juncture. 

165. Given that the Defence submits prima facie evidence has not been presented to 

satisfy the cumulative jurisdictional elements of connectedness and similar gravity, 

there is no need, at this stage of the proceedings, to make submissions of fact in 

respect of the similar nature element. 

X. RELIEF SOUGHT 

166. For the foregoing reasons, the Defence respectfully requests the Trial Chamber: 

(a) reverse the Pre-Trial Judge's three Rule 1 l(B) rulings232 and determine that 

the Tribunal does not have subject-matter jurisdiction over the Alleged 

Attacks; 

(b) dismiss in toto the Indictment against Mr Ayyash; 

(c) withdraw the arrest warrants issued for Mr Ayyash; and 

( d) return primary jurisdiction over the Alleged Attacks to Lebanon. 

231 See para. 8 supra. 
232 Decision, Disposition. 
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