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1. The Special Tribunal for Lebanon was established in 2007 by United Nations Security 

Council Resolution 17 57, on the Lebanese Prime Minister's request, 'to prosecute persons 

responsible for the attack of 14 February 2005 resulting in the death of former Lebanese prime 

minister Rafiq Hariri and in the death and injury of other persons', and other possible related 

attacks. 

2. The Secretary-General of the United Nations , in his first report, and under the heading 

'Due process of Law' stated of this proposed tribunal that (italics added), 1 

With all the specificities of the special tribunal for Lebanon, its standards of justice and 

guarantees of due process of law are modelled on the highest international standards of 

criminal justice. 

3. These highest international standards derive from international human rights law. The 

Special Tribunal must apply these in relation to all aspects of its proceedings, including 

ancillary proceedings which fall within its inherent jurisdiction. Guarantees of due process must 

include its officials respecting the rule of law and applying international human rights law, 

including the rules of natural justice. One of the most fundamental of these is th at a judge must 

remain impartial and cannot be a judge in their own cause. 

4. A basic principle of judicial impartiality is that a judge cannot attempt to decide an 

appeal against their own decision. The President of the Special Tribunal, Judge Ivana 

Hrdlickova, however, breached this fundamental rule in dismissing my application to disqualify 

Judge Afif Chamseddine from reconsidering an appeal against a decision she had made herself. 

5. In effect, she decided an appeal against her own decision. This decision is thus 

procedurally flawed and must be overturned by an impartial Appeals Chamber of which neither 

she nor Judge Chamseddine is a member. 

PROCEDURAL BACKGROUND 

6. On 20 December 2019, I sought reconsideration of the Appeals Chamber's equally 

divided decision of 13 December 2019,2 dismissing my appeal against the President's decision, 

1 S/2006/893, Report of the Secretary-General on the establishment of a special tribunal for Lebanon, 15 November 
2006, para. 31. 
2 STL-18-10/MISC.2/AC, F0006, Decision on "Appeal Against Decision of President Convening Trial Chamber 
II", 13 December 2019 ('Appeals Chamber Decision of 13 December 2019'). 
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of an unknown date, to request the Secretary-General to appoint a second Trial Chamber, and 

her decision of 6 November 2019, to convene Trial Chamber II. 3 

7. The basis for reconsideration of the Appeals Chamber's decision is that Judge 

Chamseddine should have disqualified himself from the appeal and thus the decision should be 

reconsidered by a properly constituted appeals bench. This is on the basis that he has an 

'association' or 'personal interest that might affect or appear to affect his impartiality'-as 

defined in Rule 25 (A) of the Special Tribunal's Rules of Procedure and Evidence-in the case 

of STL-18-10/I, Prosecutor v. Salim Jamil Ayyash. Trial Chamber II has been established to 

hear that case. 

8. After filing the application before the Appeals Chamber, I then filed one before the 

President requesting her to appoint a panel under Rule 25 (C) to decide the applicationfor Judge 

Chamseddine's disqualification. Four weeks later, on 17 January 2020, the President dismissed 

the application, but in doing so also considered the merits of my application to disqualify Judge 

Chamseddine, rather than solely addressing the application to appoint a panel. 4 

APPEALS CHAMBER'S JURISDICTION TO CONSIDER THE APPEAL 

9. This appeal is being brought directly to the Appeals Chamber as there is no other 

procedural route to ensure due process to me as someone whose rights have been adversely 

affected by the President's decisions. 

10. The Appeals Chamber has the inherent jurisdiction to deal with all matters ancillary to 

the exercise of its jurisdiction, and has held, 5 

With regard to the Tribunal, by 'inherent jurisdiction' we mean the power of a Chamber of the 

Tribunal to determine incidental legal issues which arise as a direct consequence of the 

procedures of which the Tribunal is seized by reason of the matter falling under its primary 

jurisdiction. This inherent jurisdiction arises as from the moment the matter over which the 

Tribunal has primary jurisdiction is brought before an organ of the Tribunal. It can, in particular, 

be exercised when no other court has the power to pronounce on the incidental legal issues, on 

account of legal impediments or practical obstacles. The inherent jurisdiction is thus ancillary 

3 STL-18-10/I/PRES, F0056, Order Convening Trial Chamber II, 6 November 2019. 
4 STL-18-10/MISC.2/PRES, F0009, Decision on an Application to Disqualify Judge Chamseddine from the 
Reconsideration of an Appeal, 17 January 2020 ('President's Decision'). 
5 CH/AC/2010/02, In the matter of El-Sayyed, Decision on Appeal of Pre-Trial Judge's Order Regarding 
Jurisdiction and Standing, 10 November 2010, para. 45. See also generally at paras 54-65, and specifically at 
para. 60. 
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or incidental to the primary jurisdiction and is rendered necessary by the imperative need to 

ensure a good and fair administration of justice, including full respect for human rights, as 

applicable, of all those involved in the international proceedings over which the Tribunal has 

express jurisdiction. 

11. In Mladic, the Appeals Chamber of the International Residual Mechanism for Criminal 

Tribunals, in considering various disqualification applications against judges, decided that 

(italics added),6 

it has inherent jurisdiction to review decisions of the President that are closely related to the 

fairness of proceedings on appeal. The Appeals Chamber may also assert jurisdiction over 

matters raising issues related to the proper functioning of the Mechanism or that are of general 

significance to its jurisprudence. 

12. It is respectfully submitted that my application falls directly into this category. The 

decision of the President not to appoint a Panel to determine whether Judge Chamseddine 

should be disqualified is 'closely related to the fairness of proceedings on appeal', here, my 

appeal against her decision. 

13. Further, the Special Tribunal's first President, Judge Antonio Cassese, permitted 

Mr Jamil El-Sayyed, a non-'Party' to proceedings at the Special Tribunal, to file an application 

for disqualification under Rule 25 (A) seeking to disqualify two Appeals Chamber judges from 

a case.7 It follows that an appeal from a decision not to appoint a panel must, as a matter of 

doingjustice, also be allowed. 

14. Additionally, I am also bringing this appeal to ensure public trust in the integrity of the 

Special Tribunal's judicial process. On this point I refer to Judge Baragwanath' s opinion in the 

Appeals Chamber's decision of 13 December 2019, that 'this Appeal calls for careful 

examination by this Chamber in exercise of the profound responsibility we have accepted as 

judges'. 8 Judge N sereko \Vrote that 'the President's Order Convening Trial Chamber II might 

be said to have been tainted with illegality' .9 Both stated that if my contentions were correct, 

6 Prosecutor v. Mladic, MICT-13-56-A, Decision on Prosecution Appeal of the Acting President's Decision of 
13 September 2018, 4 December 2018, para. 12. 
7 STL, CH/PRES/2010/08, Decision on Mr El Sayed's Motion for the Disqualification of Judge Riachy from the 
Appeals Chamber pursuant to Rule 25, 5 November 2010; STL, CH/PRES/2010/09, Decision on Mr El Sayed's 
Motion for the Disqualification of Judge Chamseddine from the Appeals Chamber pursuant to Rule 25, 
5 November 2010. 
8 Appeals Chamber Decision of 13 December 2019, Opinion of Judge David Baragwanath, para. 81. 
9 Appeals Chamber Decision of 13 December 2019, Opinion of Judge Daniel David Ntanda Nsereko, para. 29. 
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that the President's decisions may have been tainted by the doctrine 'of the fruit of the poisoned 

tree' .10 

FUNDAMENTAL BREACH OF THE RULES OF NATURAL JUSTICE 

15. Appointing a Panel to decide an application to disqualify a judge from hearing a matter 

is essentially an administrative decision entrusted to the President under Rule 25 (C). 

Rule 25 (C) is expressed in mandatory terms, stating that the President 'shall' appoint such a 

panel. Under the Rules, that is her sole statutory function in this regard. It is not discretionary. 

16. My application that the Appeals Chamber reconsider its decision of 13 December 2019 

is based solely on the fact that the Appeals Chamber bench was invalidly constituted because 

Judge Chamseddine should not have participated in the appeal.He had an association or interest 

in the subject matter as he had attempted to intervene, during the trial of STL-11-01/T/TC, 

Prosecutor v. Ayyash, Badreddine, Merhi, Oneissi and Sabra, in the evidence of a witness who 

is the subject of some of the counts in STL-18-1 O/I/P J, Prosecutor v. Ayyash. 

17. That appeal was one against the President's own two decisions, including that of 

6 November 2019, to constitute a second Trial Chamber. This chamber was established solely 

to hear the connected case in which Judge Chamseddine had an association or interest. The bias 

is thus actual rather than apprehended. 

18. My application for reconsideration related to an appellate decision against the 

President's own decision. Thus, she had an irresolvable conflict of interest and roles in doing 

anything other than following the letter of Rule 25 (C) and appointing a neutral panel of judges 

to decide the application to disqualify Judge Chamseddine. Instead, she usurped the panel's role 

and decided to dismiss my application herself, using arguments on the merits of the 

application-that can only be decided by an independent panel-to dismiss the application. 

19. This constitutes a breach of the rules of natural justice. It is the polar opposite of the 

Secretary-General's exhortation that the Special Tribunal must apply 'the highest international 

standards of criminal justice' in guaranteeing due process. There was no due process. 

10 Appeals Chamber Decision of 13 December 2019, Opinion of Judge David Baragwanath, para. 80, Opinion of 
Judge Daniel David Ntanda Nsereko, para. 2 9. 
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FLA WED LEGAL REASONING OF THE PRESIDENT'S DECISION 

20. Rule 25 (C), as noted, is expressed in mandatory terms, stating that the President 'shall' 

appoint such a panel. 

21. The President, however, effectively chose to attempt to deal with the application for 

disqualification on its merits. She dismissed my application on the dual basis that it was 

inadmissible as I was not a 'Party' under the Rules, and additionally because in her view it was 

not in the interests of justice that an application should be made to disqualify Judge 

Chamseddine. She held that the application was 'frivolous'. 

22. In doing so she considered matters that were irrelevant for the purposes of deciding an 

administrative application in which she should have acted as a conduit in appointing a panel 

from the roster to decide a straightforward application to disqualify a judge. 

23. The first matter the President decided was whether I could be considered to be a 'Party' 

with a right to seek a Judge's disqualification in a matter in which I had filed an application, 

albeit unsuccessful, but that the Appeals Chamber had determined. While Rule 2 (A) of the 

Rules defines 'Party' as the Prosecution and Defence, it does not as the President stated define 

it 'unambiguously ... to the exclusion of Judges'. 

24. The Special Tribunal has already accepted, as it must, that someone with a defined 

interest in proceedings, such as Mr El-Sayyed, who was neither an Accused nor a Prosecutor, 

could make an application under Rule 25 (A) seeking to disqualify a judge from a case. 11 The 

President attempted to distinguish this case on the basis that it was 'exceptional', whereas, mine 

apparently was not, because I was a judge whose rights had been affected. 12 The former 

President, Judge Cassese, however, held that,13 

the interests of justice require that in any proceeding all the persons involved should have a right 

to challenge the impartiality or independence of a Judge, and the court must grant satisfaction 

to such challenges by relying upon strict legal standards enshrined in Rule 25 (A) and the 

relevant case law. 

11 STL, CHIPRES/2010/08, Decision on Mr El Sayed's Motion for the Disqualification of Judge Riachy from the 
Appeals Chamber Pursuant to Rule 25, 5 November 2010; STL, CHIPRES/2010/09, Decision on Mr El Sayed's 
Motion for the Disqualification of Judge Chamseddine from the Appeals Chamber Pursuant to Rule 25, 
5 November 2010. 
12 President's Decision, paras 17-19. 
13 STL, CHIPRES/2010/08, Decision on Mr El Sayed's Motion for the Disqualification of Judge Riachy from the 
Appeals Chamber Pursuant to Rule 25, 5 November 2010, para. 36. 
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25. Further, it is illogical on one hand to strictly construe Rule 2 (A) against one class of 

litigant-who, coincidentally, is challenging the President's own decisions-while on the other 

finding exceptions to its apparent strict construction against other categories of litigants. This 

causes injustice. In the context of litigation concerning judicial review of administrative action 

(the subject of my application and subsequent appeal), the term 'Party' must be construed to 

mean the person whose rights are affected and is litigating the issue, and on any ancillary 

matters such as the impartial composition of the bench hearing the litigation. 

26. The test for construing the meaning of 'Party' cannot be based upon whether the 

decision under appeal is that of the President. The impartiality of a bench of judges to decide 

an application to reconsider a procedurally flawed decision is so integral to the course of justice 

that 'Party' must be given its natural meaning as someone who is involved in litigation before 

a court. 

27. Moreover, the Appeals Chamber, in a later case took exactly the same approach in 

permitting a participating victim to appeal against a decision of the Pre-Trial Judge, 

notwithstanding that that person was similarly not defined in the Rules as a 'Party'. In that case, 

although the President does not refer to it, she was a member of the majority that decided that 

the victim participating in the proceedings could appeal, notwithstanding that they were not 

defined in Rule 2 (A) as a 'Party'. The Appeals Chamber reasoned that this was 'by analogy'. 14 

28. It would thus appear from the President's reasoning that she would have decided, had I 

made the application to disqualify Judge Chamseddine before the Appeals Chamber issued its 

decision on 13 December 2019, that the application was inadmissible and thus I had no right to 

make it. This would have been notwithstanding that the Appeals Chamber, at the time, would 

have been deciding the application. 

29. The President, applying this legal reasoning, would thus have blocked an application to 

disqualify a judge sitting in an appeal from her own decision. And apparently she would have 

done so even in the face of cogent evidence, as set out in an affidavit, stating why Judge 

Chamseddine should not be on the bench deciding the appeal. She would nonetheless have 

refused to appoint a panel to hear the application. This breaches the rules of natural justice, 

defies legal logic and can only lead to injustice. 

14 STL-11-0 l!PT I ACIAR126.3, F0009, Prosecutor v. Ayyash, Badreddine, Oneissi and Sabra, Decision on Appeal 
by Legal Representative of Victims against Pre-Trial Judge's Decision on Protective Measures, 10 April 2013, 
paras 10, 18. 
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30. A further consideration is the analogy with Rule 60 bis which covers 'Contempt and 

Obstruction of Justice'. Under Rule 60 bis (D) 'a Party or any other interested person may 

inform the Judge or Chamber of an allegation of contempt or obstruction of justice. The Judge 

or Chamber shall refer the matter to the President for referral to a Contempt Judge' (italics 

added). 

31. By analogy, 'any other interested person' must include a judge. On the President's logic, 

however, a judge could never allege misconduct against a fellow judge that could result in their 

disqualification from a case because the judge is not a 'Party' to the proceedings. It follows that 

it would be inconceivable that a person involved in litigation -regardless of their title-could 

not seek the remedy of having the issue of whether a judge should be disqualified referred to a 

panel for determination. Permitting such a course would only allow impunity and put judges 

above the law. 

IRRELEVANT AND EXTRANEOUS CONSIDERATIONS 

32. Further to her flawed decision that my application was inadmissible, the President then 

set out reasons, essentially on the merits of my application, as to why the application to 

disqualify Judge Chamseddine itself lacked merit. This was ultra vires her role, and appears to 

demonstrate actual bias. 

33. The President expressed the view that challenges to a judge's partiality by another judge 

are not foreseen in the Statute of the Special Tribunal of Lebanon or its Rules. Yet, to the 

contrary that is precisely what Judge Nosworthy and I did in April 2018 after the President had 

appointed the two alternate judges, Judges Akoum and Lettieri, to a panel under Rule 25 (C) to 

determine, on an Oneissi Defence application, whether the Trial Chamber (Judge Nosworthy, 

Judge Braidy and me) should be disqualified. The President accepted our filing and sought the 

views of the alternate judges; she did not rule it inadmissible. 15 She then reversed her original 

decision appointing the two alternate judges, who had been sitting with the Trial Chamber 

throughout the trial, to judge whether the Trial Chamber was biased. 16 

34. The President also erred in resorting to Article 10 (1) of the Statute, and Rule 32 (B), in 

deciding that disqualifying Judge Chamseddine was not in the interests of justice. These two 

15 STL-11-0lff!PRES, F3635, Order Seeking Submissions on the Application to Set Aside the Designation of 
Judges to a Panel Designated pursuant to Rule 25 (C), 19 April 2018. 
16 STL-11-0lff!PRES, F3639, Order on the Composition of a Panel Designated pursuant to Rule 25 (C), 25 April 
2018. 
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statutory provisions state the President is responsible for the effective functioning of the tribunal 

'and the good administration of justice'. This is essentially an administrative rather than a 

judicial function. The President has confused her two roles by making a judicial decision on the 

merits of my application, while invoking her administrative function on what was a judicial 

determination for another judicial organ-namely the panel that she was mandated to appoint 

under Rule 25 (C). 

35. The President effectively decided that having someone other than herself deciding 

whether Judge Chamseddine was biased was not 'in the interests of justice'. This impartial 

judicial function, in her reasoned view, could not be entrusted to three other judges. She thus 

commandeered the function of a neutral disqualification panel by substituting her reasons for 

deciding that Judge Chamseddine should not be disqualified. Additionally, she has effectively 

decided for herself that it is in the interests of justice for a judge who has alemonstrable interest 

in a case to hear it. 

36. The three matters she used to reason that second aspect of her decision are legally 

flawed. The first is that the relief that I sought could have been sought earlier. However, I 

explained in my application for reconsideration of the appeal that I was expecting Judge 

Chamseddine to seek to disqualify himself, that I had asked the Registrar to take the appropriate 

action himself in this regard and was awaiting his response-which had not come when the 

Appeals Chamber delivered its decision-and additionally that I had no forewarning of when 

the decision was to be delivered. 17 But, irrespective of these three matters-that the President 

did not refer to-they are irrelevant for the appointment of a panel to determine a 

disqualification application. 

37. The second is that she decided that my application 'artificially links unrelated matters', 

namely those of Judge Chamseddine determining an appeal on the composition of a bench to 

determine a case in which he has a demonstrable interest. This is inexplicable as they are 

inextricably linked. Judge Chamseddine has a conflict in deciding an appeal against the 

composition of a bench to hear a case involving a named victim in relation to whom he sought 

to make an intervention. This is set out in the confidential annex to my application to appoint a 

17 STL-18-1-!MISC.2/ AC, F0007, Application to Reconsider 'Decision on "Appeal against Decision of President 
Convening Trial Chamber II'" Based on the Disqualification of Judge Chamseddine, 20 December 2019, paras 5-
6, 8. 
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panel to consider Judge Chamseddine's disqualification and my request for reconsideration of 

the appeal. 

38. Third, the President states that Mr Salim Jamil Ayyash and the Prosecution 'are at 

liberty to litigate the alleged issues' that I raise relating to Judge Chamseddine's conduct. This 

is an irrelevant consideration. And, the two processes in this respect are separate; I have one in 

relation to the President's decision to request the Secretary-General to appoint a second Trial 

Chamber and her subsequent decision to constitute one herself, while the Prosecutor and 

Mr Ayyash have their own interest in ensuring that any appeal on any matter in that case are 

dealt with by an impartial bench. The President's reasoning is legally flawed in not making this 

distinction. 

39. Additionally, she then took into account another irrelevant consideration, namely, that 

Mr Ayyash had not been apprehended nor had counsel yet been appointed to act for him in the 

connected case. 

40. These three matters are irrelevant to the appointment of a panel under Rule 25 (C) and 

go to the substance of my application. The President therefore committed legal error in 

considering these irrelevant matters. 

41. Demonstrating what appears to be actual bias, the President then, and quite 

unnecessarily, dismissed my application as 'frivolous' and 'cautioned' me 'against further such 

litigation'. 

42. Perhaps this is the most disturbing aspect of the decision. Putting to one side that the 

President elected to decide that seeking to disqualify a judge with a demonstrated conflict in 

participating in a case was 'not in the interests of justice', she has also 'cautioned' me against 

pursuing my legal rights to challenge her decision. She has 'cautioned' me against alleging that 

a judge has an association or interest in a case that the judge is hearing. 

43. The President's decision, if allowed to stand would effectively prevent the Appeals 

Chamber from deciding my application for reconsideration. That is not her role; her decision 

exceeded her statutory role to appoint a panel under Rule 25 (C). That would frustrate the course 

of justice and is inimical to the due process that the Secretary-General stated that the Special 

Tribunal would guarantee. 
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44. The matters I raised in the application show that Judge Chamseddine should not have 

participated in the appeal. Value 1 'Independence' of the Bangalore Principles of Judicial 

Conduct states, 18 

Judicial independence is a pre-requisite to the rule of law and a :fundamental guarantee of a fair 

trial. A judge shall therefore uphold and exemplify judicial independence in both its individual 

and institutional aspects. 

45. The Appeals Chamber, to ensure the integrity of the course of justice at the Special 

Tribunal, must therefore reverse the President's decision of 17 January 2020. 

46. The Appeals Chamber should not remit the matter with directions to the President. 

Given her four-week delay in making a decision that she should not have taken, the Appeals 

Chamber, rather, should step in to exercise its inherent powers on appeal and itself appoint a 

neutral panel-from the roster of the Practice Direction-to determine the issue of Judge 

Chamseddine's disqualification.19 

47. Neither the President, nor Judge Chamseddine, for obvious reasons, can participate in 

deciding this appeal; the President because it is an appeal against her decision and Judge 

Chamseddine, because he is its subject. Both must seek to disqualify themselves under 

Rule 25 (B). 

RELIEF SOUGHT 

Accordingly, the Appeals Chamber is respectfully requested to: 

Reverse the President's 'Decision on an Application to Disqualify Judge Chamseddine from 

the Reconsideration of an Appeal'; and 

Appoint a panel under Rule 25 (C) to determine my application for Judge Chamseddine's 

disqualification, filed 20 December 2019. 

18 Bangalore Principles of Judicial Conduct, 2002, (The Bangalore Draft Code of Judicial Conduct 2001 adopted 
by the Judicial Group on Strengthening Judicial Integrity, as revised at the Round Table Meeting of Chief Justices 
held at the Peace Palace, The Hague, November 25-26, 2002). 
19 See STL-11-0l!f/AC/AR126.11, F0019-AR126.l 1, Prosecutor v. Ayyash, Badreddine, Merhi, Oneissi and 
Sabra, Decision on Badreddine Defence Interlocutory Appeal of the "Interim Decision on the Death of Mr Mustafa 
Amine Badreddine and Possible Termination of Proceedings", 11 July 2016, paras 46-48, where the Appeals 
Chamber decided-by majority, Judge Nsereko and Judge Baragwanath dissenting-not to remit the factual 
determination of the former accused's death back to the Trial Chamber. 
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