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1.

The President of the Special Tribunal for Lebanon, Judge Ivana Hrdlickova, in an order

on 6 November 2019, convened Trial Chamber II to hear any future proceedings before the
Trial Chamber in Prosecutor v. Ayyash .1 On Monday 25 November 2019, I filed an application
before the President asking her to revoke her order, arguing that it was factually, legally and
procedurally flawed. 2
2.

Consistent with the principles of international human rights law I filed my application

as a public filing, as I could find no reason to file it confidentially. However, over 24 hours
later, on Tuesday 26 November 2019, the President instructed the Special Tribunal's Court
Management Services Section (a) to accept the filing and (b) to change its classification from
'public' to 'confidential'.
3.

No reasons appear to have been provided for the President's intervention to reclassify

my application as 'confidential', beyond those appearing on the distribution email I received,
which stated 'As per instruction from the President'. The consequence of her intervention has
been to prevent the dissemination of the application beyond the Prosecutor and the Head of
Defence Office, whose names were on the cover-sheet of my application. Without knowing the
reasons for her instruction to the Registry to reclassify the filing as 'confidential', I can neither
know nor understand its rationale. I respectfully submit that it must therefore follow, in the
absence of any reasoned justification for the President's instruction, that none existed to
reclassify my application as confidential, and that none exists to maintain that classification.
4.

Accordingly, I am seeking its immediate reclassification to a public filing, and

additionally, this application, which I have had, as a consequence, to file confidentially.
5.

Fundamental to public confidence in the administration of justice is transparency in

judicial due process and decision-making. Only in the most exceptional, and prescribed,
circumstances may a court either operate behind closed doors or suppress from public view
evidence or filings in a case.
6.

Article 14 (1) of the International Covenant on Civil and Political Rights 3 states,

relevantly, that in the determination of any criminal charge against him, everyone shall be

1 STL-18-1 0/I/PRES, Prosecutor v. Samil Jamil Ayyash, F0056, Order Convening Trial Chamber II, 6 November
2019.
2 STL-18-1 0/MISC.l/PRES, Prosecutor v. Samil Jamil Ayyash, FOOO 1, Urgent Application to Revoke Order
Convening Trial Chamber II, 25 November 2019 (confidential).
3 Adopted 16 December 1966, 999 UNTS 171.
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entitled to a fair and public hearing by a competent, independent and impartial tribunal
established by law. It acknowledges that courts have the power to exclude all or part of the
public from a trial,
for reasons of morals, public order (ordre public) or national security in a democratic society,
or when the interest of the private lives of the parties so requires, or to the extent strictly
necessary in the opinion of the court in special circumstances where publicity would prejudice
the interests of justice; but any judgement rendered in a criminal case or in a suit at law shall
be made public except where the interest of juvenile persons otherwise requires or the
proceedings concern matrimonial disputes or the guardianship of children.

7.

These principles of international human rights law are mirrored in numerous regional

and domestic instruments, and in the legislative instruments of international criminal courts and
tribunals. 4 The Special Tribunal's Statute likewise provides the right of the accused persons to
a fair and public hearing in Article 16 (2). The concept of a hearing includes the proceedings,
which may include orders relating to convening a chamber to try a case.
8.

My application to the President to revoke her order convening a second trial chamber,

however, concerns neither 'morals, public order' or 'national security', nor 'matrimonial
disputes' or anything relating to children. And, how its public dissemination could 'prejudice
the interests of justice' in the absence of any reasons justifYing this could only be a matter of
speculation. Further, Rule 136 of the Special Tribunal's Rules of Procedure and Evidence
provides that 'All proceedings before a Chamber, other than deliberations of the Chamber, shall
be held in public, unless otherwise decided by the Chamber after hearing the Parties.'
9.

On 26 November 2019, at 15:25, I filed an application before the Appeals Chamber

seeking to appeal the President's decision to convene Trial Chamber II. 5 I note here that it was
only after I filed this application and a courtesy copy was also sent to the Appeals Chamber at
the time of the filing, that the President permitted the Court Management Services Section to
accept my filing before her, while simultaneously ordering its reclassification as 'confidential'.

See e.g. Article 6 (1) ofthe European Convention on Human Rights, which foresees that 'In the determination of
his civil rights and obligations or of any criminal charge against him, everyone is entitled to a fair and public
hearing within a reasonable time by an independent and impartial tribunal established by law. Judgment shall be
pronounced publicly but the press and public may be excluded from all or part of the trial in the interests of morals,
public order or national security in a democratic society, where the interests of juveniles or the protection of the
private life of the parties so require, or to the extent strictly necessary in the opinion of the court in special
circumstances where publicity would prejudice the interests of justice.'
5 STL-18-1 O/MISC.2/ AC, Prosecutor v. Samil Jamil Ayyash, FOOO 1, Appeal against Decision of President
Convening Trial Chamber II, 26 November 2019.
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