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I. INTRODUCTION 

1. The Pane1 1 is seized of a motion filed by the Oneissi Defence pursuant to Rule 25 of 

the Rules of Procedure and Evidence of the Tribunal ("Rules") seeking the disqualification 

and withdrawal of Presiding Judge David Re, Judge Janet Nasworthy, and Judge Micheline 

Braidy.2 After examining the merits of the Motion for Disqualification, the Panel finds it to 

be unfounded and dismisses the motion in its entirety. 

II. OVERVIEW OF CASE AND RESULT 

2. The trial of Mr Oneissi and (now) three others before the Special Tribunal for 

Lebanon began in January 2014. The Trial Chamber, comprising Presiding Judge Re, Judge 

Nasworthy and Judge Braidy, has sat in public with its processes video-screened for most of 

the 396 days of hearing, during which the Trial Chamber has received the evidence of some 

300 witnesses and issued 1,021 decisions 3 and orders without complaint by any Party of lack 

of judicial impartiality until the Motion for Disqualification, filed on 12 April 2018 by the 

Oneissi Defence. 

3. The Motion for Disqualification alleges that the three Judges have exhibited bias 

against Mr Oneissi during a six week period following the close of the Prosecution case, 

when the Oneissi Defence applied for a judgment of acquittal under Rule 167, on the ground 

that there was no evidence capable of supporting a conviction against Mr Oneissi. Pending its 

decision, the Trial Chamber made certain procedural orders concerning preparation of final 

submissions if the no case submission should fail. On 7 March 2018, the Trial Chamber 

rejected the Oneissi Defence submission that there was no case for Mr Oneissi to answer. On 

14 March 2018, the Oneissi Defence applied to the Trial Chamber for certification to appeal 

from its decision. The application was undetermined at the time of filing of the Motion for 

1 STL, Prosecutor v. Ayyash et a!., STL-11-01/T/PRES, F3639, Order on the Composition of a Panel 
Designated Pursuant to Rule 25 (C), 25 April 2018 ("President's Order of 25 April"). 
2 STL, Prosecutor v. Ayyash et al., STL-11-01/T/PRES, F3628, Public Redacted Version of Oneissi Defence 
Rule 25 Motion for the Disqualification and Withdrawal of Presiding Judge David Re, Judge Janet Nasworthy, 
and Judge Micheline Braidy, 12 April2018 ("Motion for Disqualification"). 
3 It should be noted that in STL, Prosecutor v. Ayyash et al., STL-11-01/T/OTH/25, F3641,Views of Judges 
David Re, Janet Nasworthy and Micheline Braidy to a Rule 25 Panel Concerning the Oneissi Defence 
Application for Disqualification, 26 April 2018, ("Views of Judges"), para. 7, the three Judges mention 
1,021 decisions and orders whereas in the STL, Prosecution v Ayyash et al., STL-11-01/T/PRES, F3633, 
Application by Judges Re and Nasworthy to Set Aside the President's Designation of Alternate Judges Akoum 
and Lettieri to a Panel Designated Pursuant to Rule 25 (C) on the Oneissi Defence's Application to DisqualifY 
the Three Trial Chamber Judges, 18 April2018, para. 4, Judges Re and Nasworthy mention 1,023 decisions and 
orders. 

Case No. STL-11-01/T/OTH/R25 Page 1 of23 4 May2018 



PUBLIC 
R309322 

STL-11-0 liT /OTH/R25 
F3645/20 180504/R309320-R309343/EN/af 

Disqualification which by Rule 25 (D) prohibited the Trial Chamber judges from further 

participating in the proceedings unless this Panel decided otherwise. 

4. Unacceptable bias has two alternative limbs. The first is actual bias, where the 

decision-maker deliberately prefers the interests of one side to those of the other. The second, 

reasonable apprehension of bias, is where an informed observer would consider proved that 

the judge's conduct is explicable only by reason of deliberately preferring the interests of one 

side to those of the other. The Oneissi Defence alleges both limbs. 

5. We have concluded that the pressures of the final stages of a uniquely complex and 

difficult case have resulted in the Oneissi Defence identifying a disqualifying bias in time

tabling orders which, in fact, were made not to favour another party or to harm the Oneissi 

Defence, but to bring a complex case against the four Accused to a timely conclusion. 

6. It follows that the application for disqualification fails and the trial may proceed 

before the Trial Chamber as currently composed. 

III. PROCEDURAL BACKGROUND 

7. On 12 April 2018, the Oneissi Defence filed the Motion for Disqualification, 

submitting that the three judges of the Trial Chamber have evinced bias in their conduct 

towards the Oneissi Defence in the period since the close of the Prosecution case,4 noting 

their "insurmountable mistrust in this Trial Chamber's ability to afford Mr Oneissi the fair 

trial to which he is guaranteed under the STL Statute". 5 

8. The President designated an initial Panel under Article 1 of the Practice Direction on 

Designation of Panel in Matters ofExcusal and Disqualification of Judges6 in an Order issued 

on 13 April 2018.7 Following an application by Judges Re and Nasworthy to the President 

requesting that she set aside the designation of Alternate Judges Akoum and Lettieri to the 

First Panel8, the President designated the present Panel on 25 April2018. 9 

4 Motion for Disqualification, para. 2. 
5 Id. at para. 3. 
6 STL-PD-2015-08-Rev.1, Practice Direction on Designation of Panel in Matters of Excusal and 
Disqualification of Judges, 28 February 20 18. 
7 STL, Prosecutor v. Ayyash et a!., STL-11-01/T/PRES, F3630, Order Designating Panel Pursuant to 
Rule 25 (C), 13 April 2018. For clarity, this initial Panel will be referred to as the "First Panel". 
R STL, Prosecutor v. Ayyash eta!., STL-11-01/T/PRES, F3633, Application by Judges Re and Nosworthy to Set 
Aside the President's Designation of Alternate Judges Akoum and Lettieri to a Panel Designated Pursuant to 
Rule 25 (C) on the Oneissi Defence's Application to Disqualify the Three Trial Chamber Judges, 18 April2018. 
9 President's Order of 25 April. 
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9. The next day, the Oneissi Defence filed "observations" regarding the composition of 

this Panel. 10 

10. The three Judges of the Trial Chambers jointly filed their views with respect to the 

Motion for Disqualification. 11 In the exceptional circumstances of this case we have granted 

the Oneissi Defence request for leave to reply 12 and taken into account the accompanying 

Reply rather than declining to accept it as submitted without leave. 

IV. APPLICABLE LAW 

11. This Tribunal is required by Article 28 of its Statute to apply the highest principles of 

international criminal law. The first task of a judge is to comply with them. Article 16(2) 

confers on an accused the right to "a fair and public hearing". That is reinforced by the 

general principles of law with which an international court must conform. 13 Such right 

includes specific fair trial rights which include adequate time and facilities for the preparation 

of his defence under Article 16( 4 )(b) and, in accordance with Article 16( 4 )(e), the attendance 

and examination of witnesses on his behalf under the same conditions as witnesses against 

him. 

12. To give effect to such principles and rights Article 9(1) of the Statute requires STL 

judges to be persons of high moral character, impartiality and integrity. Rule 24(A) requires 

all judges to have made a solemn declaration to perform their duties "honourably, faithfully, 

impartially, and conscientiously". 14 The Code of Professional Conduct for Judges ofthe STL 

recognises that "the independence and impartiality of judges is fundamental to ensuring 

public confidence in a fair and transparent international judicial process"15 and reiterates that 

"Judges shall be impartial and ensure the appearance of impartiality in the discharge of their 

judicial functions". 16 

10 STL, Prosecutor v. Ayyash et al., STL-11-01/T/PRES, F3642, Oneissi Defence Observations on the 
President's 25 April 2018 Order on the Composition of the Rule 25(C) Panel, 26 April2018. 
11 Views of Judges. 
12 STL, Prosecutor v. Ayyash eta!., STL-11-01/T/OTH/25, F3643, Oneissi Defence Request for Leave to Reply 
to Rule 25(C) Views of Judges David Re, Janet Nosworthy and Micheline Braidy, 1 May 2018 ("Reply"). 
13 Art. 38(1)(c) ICJ St. 
14 Emphasis added. 
15 STL-CC-2016-04, Code of Professional Conduct for the Judges of the Special Tribunal for Lebanon, 
27 September 2016, Preamble. 
16 Jd. at Art. 3.1. 
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13. The right to challenge the impartiality of judges is stipulated in the legal texts of all 

international tribunals. 17 Article 120 of the Lebanese Code of Civil procedure equally 

enumerates that as a ground for the disqualification of judges. 18 

14. Rule 25(A) of the Rules deals in narrow terms with the disqualification of judges and 

states: 

A judge may not sit in any case in which the Judge has a personal interest or concerning 

which the Judge has or has had any association which might affect or appear to affect the 

Judge's impartiality. 

15. The Oneissi Defence asserts that in established international criminal jurisprudence 

concerning provisions equivalent to Rule 25(A), any ground of impartiality can be raised as a 

basis for disqualification of a judge, in light of the mandatory requirements for a fair hearing 

which is enshrined in Articles 16(2) and 9(1) of the STL Statute. 19 Citing the leading case of 

Furundzija at the International Criminal Tribunal for the former Yugoslavia ("ICTY"), the 

Oneissi Defence argues that (a) a judge is not impartial if it is shown that actual bias exists 

and (b) there is an unacceptable appearance of bias if the circumstances would lead a 

reasonable observer, properly informed, to reasonably apprehend bias. 20 

16. The highest principles of international criminal law, the general principles of law with 

which an international court must conform, and the basic principle of statutory construction 

that a statute must be read as a whole so as to give full effect to its purposes, all require 

Rule 25 to be read as coterminous with the statutory requirement of impartiality. 21 

17 See for instance Art. 17(2) ICJ St.; Art. 13 ICTY St.; Art. 12 ICTR St.; Rule 15 (A) ICTY and ICTR RPE; 
Art. 41 Rome Statute; Rule 34 ICC RPE; Art. 11 (2) SCSL St.; Art. 9 MICT St. 
18 Article 120 of the Lebanese Code of Civil Procedure states the following: 
The litigant(s) may request the disqualification of the judge on one of the following grounds: 

[ ... ] 
6. If the judge had pronounced an opinion on the same case, even if that opinion was given before he 
was appointed to the judiciary. This can be proved only by written evidence or by the confession of the 
judge. 
7. If amicability or enmity between the judge and one of the litigants is likely to make the judge unable 
to render an unbiased judgment. Contempt of the judge by a litigant, however, may not lead to the 
disqualification of the judge. 

19 Motion for Disqualification, para. 11. 
20 Id. at para. 12. 
21 ICTY, Prosecutor v. Blagojevic, IT -02-60, Decision on Blagojevic's Application Pursuant to Rule 15(B), 
19 March 2003, para. 10 ("Blagojevi6 Rule 15 (B) Decision"). 
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17. We accept the Oneissi Defence submission that breach of an accused's rights, 

including conduct shown to be incompatible with impartiality or the right to bring a Defence 

case, is a ground for disqualification, even if falling outside the narrow limits of Rule 25. 

18. We add that international jurisprudence, including four previous decisions of this 

Tribunal, has stressed that there is a strong presumption of impartiality for judges and a high 

threshold must be satisfied to rebut this. 22 

V. CONTEXT 

19. In order to appraise the judicial conduct, it is essential to see it in context. That 

requires recognition ofvarious aspects of the tasks of the Trial Chamber judges. 

20. The judicial obligation to ensure a fair trial for each accused is absolute. But although 

other duties are subject and subordinate to that fundamental obligation, its protection is not 

the only task of the judges. Article 16(4)(c) of the Statute entitles an accused to be tried 

without undue delay. 

21. The maxim that justice delayed is justice denied has special resonance in international 

criminal law. Victims and the community also have profound interest in the timely processing 

of any case, but particularly one in which many people have been killed or injured by a 

carefully planned bomb attack. Judges are obliged by Article 21 (1) of the Statute to take strict 

measures to prevent any action that may cause unreasonable delay. 

22. The size and complexity of cases warranting reference to an international tribunal can, 

unless both care and professional experience are applied to avoid it, bring about delay 

resulting from a large range of incremental factors. The present case entails the concurrent 

hearing of four major trials - in which the position of each individual Accused must be 

protected - all requiring careful timetabling to ensure both absolute fairness and, subject to 

that, avoidance of the attrition of delay. That is the purpose of Rules such as 129 (B) 

22 See, STL, In the case against Akhbar Beirut S.A.L. and At Amin, STL-14-06/PT/OTH/R25, F0062, Decision 
on the Motion for Disqualification of Judge Lettieri, 5 September 2014 ("Decision on Disqualification of Judge 
Lettieri"); STL, In the case against Akhbar Beirut S.A.L. and At Amin, STL-14-06/PT/OTH/R25.2, F0051, 
Decision on Motion for the Disqualification of Judge Fransen, 12 August 2014 ("Decision on Disqualification 
of Judge Fransen"); STL, In the matter of El Sayed, CH/PRES/2010/08, Decision on Mr El Sayed's Motion for 
the Disqualification of Judge Riachy from the Appeals Chamber Pursuant to Rule 25, 5 November 2010, 
("Decision on Disqualification of Judge Riachy"), paras 10-36; In the matter of Et Sayed, CH/PRES/2010/09, 
Decision on Mr El Sayed's Motion for the Disqualification of Judge Chamseddine from the Appeals Chamber 
Pursuant to Rule 25, 5 November 2010. It is to be noted that the Rules at the time of the latter two decisions 
gave the President power to rule upon requests for disqualifications. Rule 25 was later amended on 
10 November 2010 and on 12 February 2015. 
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empowering the Trial Chamber to give such "directions necessary or desirable to ensure a 

fair, impartial and expeditious trial". 

23. As well as the interests of the Oneissi Defence are those of the other three Accused, 

none of whom sought to make a Rule 167 application. Their entitlement to an efficient 

process for dealing with the final submissions without unreasonable delay is an important 

consideration. While the accused's rights override those of other parties - including victims 

and witnesses23- care is needed to ensure that they too are treated fairly, in addition to 

ensuring that the Prosecution has a reasonable opportunity to present its case. 

24. So while the Trial Chamber must examine closely and ensure delivery of the rights of 

each individual Accused, in doing so it must also stand back, consider, plan for and deal with 

the total picture including subordinate interests. 

VI. SUBMISSIONS 

A. Oneissi Defence Submissions 

25. The Oneissi Defence submits that the conduct of the Trial Chamber has demonstrated 

both actual bias and a reasonable apprehension of bias, such as to warrant the disqualification 

and withdrawal of all three sitting judges.24 

26. The Oneissi Defence claims that the Trial Chamber's conduct exhibits an 

unacceptable disregard for Mr Oneissi' s defence case, thus demonstrating that the Trial 

Chamber harbours bias against Mr Oneissi. 25 In support, the Oneissi Defence sets out a 

number of examples in which it argues that the Trial Chamber has shown bias against 

Mr Oneissi including: (1) in the context of the Rule 167 proceedings, (2) the issue of a 

scheduling order for final trial briefs and closing arguments, and (3) an alleged infraction of 

Mr Oneissi' s right to a public hearing. 

27. First, the Oneissi Defence recalls that m the context of its "no case to answer" 

submissions on 20 and 21 February 2018, the Trial Chamber ordered on 22 February 2018 

23 STL, Prosecutor v. Ayyash et al .. STL-ll-Ol/PT/AC/AR126.3, Decision on Appeal by Legal Representative 
of Victims Against Pre-Trial Judge's Decision on Protective Measures, 10 April 2013, para. 38. " ... VPP 
participation is permissible only insofar as it does not prejudice the rights of the accused. [ ... ] while the Statute 
mandates us to protect the rights of the victims, in particular their entitlement to participate in the proceedings, it 
places paramount importance on the right of the accused to a fair trial. The accused's rights must therefore 
prevail." (internal footnotes omitted). 
24 Motion for Disqualification, para. 10. 
25 Jd. at para. 14. 
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that the Defence file additional written submissions by 27 February 2018. Yet the following 

day 23 February 2018 it issued a scheduling order of relevance to Mr Oneissi only if the no 

case submission failed: that defence teams electing to present a defence case should by 

7 March 2018 file all documents and take all actions referred to in Rule 128 ("Rule 128 

Scheduling Order").26 So the Oneissi Defence claims that, since prior to the deadline for the 

additional written submissions for the Rule 167 proceedings the Trial Chamber ordered the 

Defence to elect whether to present a case and file the documents supporting it, the Trial 

Chamber gave the appearance that it had pre-judged their Rule 167 application before 

receiving all submissions. 27 Moreover, when the Oneissi Defence sought suspension of the 

Rule 128 Scheduling Order, the Trial Chamber denied this request and also reduced the time 

to respond as set out in the original Rule 128 Scheduling Order to 7 March 20 18 at 14.00 

("6 March Order").28 The Trial Chamber indicated that it had done so in order to allow the 

Prosecution time to review the material before the Pre-Defence Conference which the Trial 

Chamber itself had set for 8 March 2018. 29 The Oneissi Defence asserts that the haste with 

which the Trial Chamber issued and amended the Rule 128 Scheduling Order demonstrates 

the Trial Chamber's disregard for Mr Oneissi's fair trial rights. 30 

28. Second, the Oneissi Defence raises the Trial Chamber's decision to issue a further 

scheduling order on 11 April 2018, which ordered all parties to file their final trial briefs 

simultaneously by 4 June 2018 and also scheduled closing arguments to take place between 

25 June and 6 July 2018 ("Final Briefs Scheduling Order")?' This order was issued after the 

Prosecution filed submissions on 5 April 2018 requesting that all parties file their final briefs 

simultaneously and "no earlier than 27 July 2018" but before the Defence was given an 

opportunity to respond to the Prosecution's submissions on these points and despite 

assurances in an earlier Trial Chamber decision that it would await "responses [ ... ] before 

issuing orders for the filing of final trial briefs and oral closing submissions". 32 

26 Motion for Disqualification, paras 15-16. 
27 Id. at para. 17. 
2R Id. at para. 19. See STL, Prosecutor v. Ayyash et al .. STL-11-01/T/TC, F3593, Order Scheduling Pre-Defence 
Conference on Thursday 8 March 2018 and Dismissing Oneissi and Sabra Applications to Suspend Orders 
under Rule 128 to File Witness and Exhibit Lists, 6 March 2018. 
29 Ibid. 
30 Motion for Disqualification, para. 21. 
31 Id. at para. 23. See STL, Prosecutor v. Ayyash eta!.. STL-11-01/T/TC, F3623, Scheduling Order for Final 
Trial Briefs and Closing Arguments under Rule 147, 11 April2018. 
32 Motion for Disqualification, para. 23. 
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29. In their reply the Oneissi Defence reject the Trial Chamber's view that it was "fully 

informed when it issued its scheduling order of the views of all affected by it". 33 They refer 

not only to their present application just mentioned but also to the Observations of the Legal 

Representative of Victims34 which "supports the Prosecution's plea to be allowed adequate 

time to prepare its Final Trial Brief'35 and asks the Trial Chamber to await the conclusion of 

the evidence before setting a timetable for closing arguments and challenges the Prosecution 

proposal for simultaneous filing of final briefs; and to the Joint Defence Request36 of the 

other three Defence teams of 12 April, contending inter alia that the Final Briefs Scheduling 

Order was made without hearing fully ventilated Defence submissions.37 

30. The Oneissi Defence also highlights that the Final Briefs Scheduling Order was issued 

despite a pending Defence request for certification of the Trial Chamber decision rejecting its 

request for acquittal, which included a request for a stay of proceedings, as well as prior to 

the commencement of the Defence case, before the first witness had begun his testimony and 

in advance of the scheduling of the testimony of the second witness. 38 Notably, the Defence 

informed the Trial Chamber on 22 March 2018 that its second witness, General Jamil 

El Sayed, would be unavailable to testify until the last week of June on account of his 

candidacy in the upcoming Lebanese parliamentary elections scheduled for 6 May 2018 and 

his religious observance of Ramadan. 39 In response to this information, the Presiding Judge 

asked whether Defence Counsel had "conveyed to General El Sayed that the case will be [ ... ] 

well and truly over by the end of June".40 The above further demonstrates, in the Oneissi 

Defence's submission, the Trial Chamber's disregard for Mr Oneissi's defence case.41 

31. Third, the Oneissi Defence refers to the communications and submissions concerning 

the classification of its updated Witness List, which the Trial Chamber requested to be kept 

confidential. In a request for reclassification ("Reclassification Request"), the Oneissi 

33 1 Rep y, para. 11. 
34 STL, Prosecutor v. Ayyash et a!., STL-11-01/T/TC, F3626, Observations of the Legal Representative of 
Victims to the Prosecution Submission for all Final Trial Briefs to be filed no earlier than 27 July 2018, 11 April 
2018. 
35 Id. at para. 5. 
36 STL, Prosecutor v. Ayyash et al., STL-11-01/T/TC, F3627, Joint Defence Request for Reconsideration of the 
Scheduling Order for Final Trial Briefs and Closing Arguments under Rule 147, 12 April2018 ("Joint Defence 
Request"). 
37 Id. at paras 11, 12, 16. 
3R Motion for Disqualification, paras 24-25. 
39 Id. at para. 27. 
40 Id. at para. 28. 
41 Jd. at para. 25. 
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Defence made submissions that there was no legal or factual basis to justify that the Witness 

List be kept confidential and that it might reconsider its decision to call its first witness, 

Professor Sporer, should his testimony not be properly classified. 42 The day following the 

filing of the Reclassification Request, the Trial Chamber informed the Oneissi Defence, via 

an email sent from the Senior Legal Officer, of the reasons why it had ordered the 

confidential classification and asked counsel to consider withdrawing the request for 

reclassification whilst also ordering that the Oneissi Defence file a public redacted version of 

the updated Witness List.43 Considering that the email amounted to a judicial decision, the 

Oneissi Defence on 10 April 2018 filed a request for certification for appeal, which was 

dismissed as inadmissible the following day on the basis that the Trial Chamber's email did 

not constitute a decision on the Reclassification Request. 44 The Oneissi Defence maintains 

that the Trial Chamber's actions in this matter display disregard for Mr Oneissi's right to a 

public hearing, enshrined in Article 16(2) of the STL Statute, and for the potential impact on 

the Defence case, namely its decision to call Professor Sporer. 45 

32. The Oneissi Defence recognises that there is a high threshold to rebut the presumption 

of impartiality of judges, but argues that the foregoing examples of the Trial Chamber's 

conduct constitute sufficient evidence of its bias,46 and that viewed in totality, this conduct 

cannot be attributed merely to a desire for judicial economy and expeditiousness. 47 In 

particular, the Oneissi Defence alleges that the Trial Chamber's lack of interest in and 

disregard for the case to be brought for Mr Oneissi displays a "deep-seated antagonism that 

would make a fair judgement impossible" and submits that Mr Oneissi cannot have any 

confidence that the Trial Chamber would deliver a fair and impartial judgment in the case 

against him.48 Applying the reasonable observer test set out in Furundzija, the Oneissi 

Defence notes that knowledge of all the relevant circumstances would include knowledge of 

the differences between the Trial Chamber's treatment ofMr Oneissi's Defence case and the 

Prosecution's case which constituted 383 hearing days dating back to 16 January 2014 and 

during which the Trial Chamber allowed for a number of gaps between hearings due to 

42 Motion for Disqualification, para. 29. 
43 Id. at para. 30. 
44 Id. at para. 31. 
45 Id. at para. 32. 
46 Id. at para. 33. 
47 Id. at para. 38. 
48 Jd. at paras 39-40. 
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Prosecution witness availability.49 As a consequence, the Oneissi Defence alleges that a 

reasonable observer could only attribute the manifest disparity in treatment of Prosecution 

and Defence by the Trial Chamber to an unacceptable "pre-disposition" against Mr Oneissi. 50 

33. Lastly, international jurisprudence recognises that to assess potential bias this Panel 

has a duty to consider the content of the Trial Chamber's judicial decisions and that, though 

exceptional, judicial decisions alone may suffice to support such a conclusion. 51 Again, the 

Oneissi Defence emphasizes that no reasonable alternative, other than bias, could explain the 

Trial Chamber's above-mentioned conduct and that such judicial decisions are not, or cannot 

be perceived as "genuinely related to the application of law" or "the assessment of relevant 

facts". 52 In light of the above, the Oneissi Defence argues that it has met the threshold for 

disqualification and withdrawal of the Trial Chamber's three judges. 53 

B. Substantive Observations of the three Judges of the Trial Chamber 

34. The three Judges of the Trial Chamber jointly filed their views in order to "provide 

the necessary factual context to the two scheduling orders and the email in respect of which 

complaint is made" as well as "to correct some factual inaccuracies and misrepresentations 

contained in the Oneissi Defence's application". 54 In further support, they have also filed a 

chronology of relevant procedural matters at the end of their submissions. 55 

35. The three Judges recall that the right of the Accused to be tried by an independent and 

impartial tribunal is an integral component of his fair trial rights, but that the right to 

challenge the impartiality of the judges must not be abused so as to submit insubstantial, 

manifestly unfounded or frivolous motions. 56 They emphasize that any party moving to 

disqualify a judge must adduce sufficient evidence to satisfy the heavy burden of displacing 

the presumption of impartiality. 57 Accordingly, the three Judges' view is that the Motion for 

Disqualification does not demonstrate either an apprehension of or actual bias. 58 Instead, the 

three Judges submit that the Motion for Disqualification simply reveals a "mere disagreement 

49 Motion for Disqualification, para. 44. 
50 Id. at, para. 45. 
51 Id. at paras 46-47. 
52 Id. at paras 50-51. 
53 Id. at para. 52. 
54 Views of Judges, para. 7. 
55 Id. at para. 8. 
56 I d. at para. 11. 
57 Id. at para. 14. 
58 Id. at para. 22. 
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with two Trial Chamber scheduling orders and a misapprehension of the contents of an email 

ordering the Oneissi Defence to file a public redacted version of a witness list", which fail to 

demonstrate that the Trial Chamber has evinced repeated bias. 59 They highlight that during 

the six-week period in which the aforementioned orders and email were issued, the Trial 

Chamber "also issued sixteen other written and oral decisions and orders about which no 

complaint is made". 60 

36. The three Judges assert that the two impugned scheduling orders are "standard 

judicial case management decisions" whilst the impugned email was a "routine 

communication to instruct a Party to file a public redacted version of a filing". 61 A decision 

on an application by the Oneissi defence on whether to reclassify its second updated witness 

list as public is still pending; whether Professor Sporer will testify publicly or in private or 

closed session has not yet been addressed by the Trial Chamber. 62 

37. The three Judges contest the Oneissi Defence's characterization of the impugned 

scheduling orders and email as evidence of a "deep-seated antagonism" towards Mr Oneissi, 

stating that they demonstrate careful judicial case management that is directed at ensuring a 

fair, expeditious and public trial. 63 They recall that expeditiousness is an element of an 

equitable trial and that the Tribunal's Statute obliges the Trial Chamber to take strict 

measures to prevent unreasonable delay. 64 

1) Allegations of bias in the context of the Rule 167 proceedings 

38. First, the three Judges recall that the Trial Chamber scheduled the Oneissi Defence's 

oral submissions under Rule 167 on 20 and 21 February 2018 in order to accommodate the 

schedule of lead counsel, Mr Vincent Courcelle-Labrousse. 65 This, the Trial Chamber argues, 

demonstrates the "opposite ofbias". 66 

39. The three Judges note that in an attempt to manage the potential scheduling of any 

Defence cases, and to avoid unnecessary delay, they issued the Rule 128 Scheduling Order 

that any Defence team electing to call a case must file its witness and exhibits list by 7 March 

59Views of Judges, para. 22. 
60 Jd. at para. 25. 
61 ld. at para. 30. 
62 Ibid. 
63 Views of Judges, para. 32. 
64 ld. at para. 33. 
65 ld. at paras 38-39. 
66 Jd. at para. 39. 
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2018. 67 Such date was selected with the intent that it would follow a decision or judgment 

under Rule 167.68 The Rule 128 Scheduling Order also stated that a Rule 129 Pre-Defence 

Conference would be held "shortly thereafter" but would obviously only apply if the Trial 

Chamber decided not to enter a judgment of acquittal with respect to any Accused. 69 In doing 

so, the three Judges assert, the Trial Chamber provided better notice to all Defence counsel of 

the date on which they should file relevant Rule 128 material, not out of bias but in the 

interests of diligent judicial case management. 70 Notably, the Rule 128 Scheduling Order was 

issued on 27 February but the deadline for its compliance was 7 March, more than one week 

after the deadline for receipt of Rule 167 written submissions.71 The three Judges highlight 

that the request for written submissions was made propio motu by the Chamber in order to 

properly decide the Rule 167 application brought by the Oneissi Defence. 72 They assert that 

allegations that they had no interest in receiving these submissions or had effectively pre

judged the Rule 167 application is misguided and not born out by the aforementioned facts. 73 

40. Finally, the three Judges clarify that the Oneissi Defence application for certification 

to appeal the Rule 167 decision, in which a stay of proceedings was sought, though filed on 

14 March, required time for the additional filing of a Prosecution response and the Oneissi 

Defence reply, which was ultimately received at the end of the day on Friday 6 April. 74 

Although the Trial Chamber had intended to decide on this application for certification before 

Professor Sporer's testimony, initially scheduled for 17 April, it was ultimately unable to do 

so owing to the operation of Rule 25 (D) which prevents judges subject to an application for 

disqualification from participating in the proceedings pending a final determination. 75 

Ultimately, the three Judges explain that they saw no valid basis to order a stay of 

proceedings before receiving all relevant submissions from the Parties, since to do otherwise 

would have had the effect of halting the trial against all four Accused. 76 

67 Views ofJudges, para. 41. 
6R Id. at para. 43. 
69 Ibid. 
70 Views of Judges, para. 45. 
71 Ibid. 
72 Views ofJudges, para. 47. 
73 Id. at para. 48. 
74 Id. at para. 49. 
75 Id. at para. 50. 
76 Id. at para. 51. 
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2) Allegations of bias in the context of the Final Briefs Scheduling Order 

41. The three Judges assert that the Oneissi Defence allegations of bias amount to no 

more than disagreements with the impugned scheduling orders. They invoke international 

jurisprudence cautioning that only in a "truly extraordinary case" may a Chamber's decisions 

be the sole basis to establish actual bias.77 In support, the three Judges make note that in two 

of the three pending trial matters currently before the International Criminal Court ("ICC"), 

the Trial Chamber has ordered the filing of final trial briefs before the conclusion of the 

Defence case. 78 The Oneissi Defence replied to these citations, contending that the decisions 

relied upon are distinguishable as the timetables fixed followed, rather than preceded, the 

close of evidence. 79 

42. Furthermore, the three Judges highlight that the Final Briefs Scheduling Order was 

only issued by the Trial Chamber after hearing from the Parties in court on 22 March, 

contrary to the allegations advanced by the Oneissi Defence. The three Judges consider that 

fixing a deadline for closing briefs falls squarely within the Trial Chamber's discretion and 

authority to control the proceedings so as to ensure a fair and expeditious trial. 80 In doing so, 

however, the Trial Chamber must consider the rights and interests of all Parties and 

participating victims. 81 

43. The three Judges emphasize that the issue of a scheduling order for final trial briefs 

and closing arguments before a Defence case cannot amount to a disregard for the Defence 

case, nor does it prove that the Trial Chamber will not devote the required careful attention to 

it. 82 The three Judges highlight that the Final Briefs Scheduling Order was contingent on the 

Oneissi Defence case concluding within a reasonable period before the 4 June deadline and 

that a revised order can cure any procedural prejudice should this have been in error. 

Nonetheless, they emphasize that procedural error does not equate to bias. 83 Indeed, they 

recall that scheduling orders may be varied propio motu by the Chamber or on application of 

a Party seeking reconsideration under Rule 140.84 Accordingly, Counsel for the Accused 

Mr Ayyash, Mr Merhi and Mr Sabra have filed applications for reconsideration of the Final 

77 Views of Judges, para. 78. 
78 Jd. at para. 80. 
79 Reply, para. 19. 
80 Views of Judges, para. 57. 
81 Ibid. 
82 Views of Judges, para. 61. 
83 ld. at para. 67. 
84 Jd. at para. 54. 
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Briefs Scheduling Order, and the Prosecution has subsequently responded to and partly 

joined the application; no Party has alleged bias. 85 Finally, the three Judges contest that there 

has been a manifest disparity in treatment as between the Defence and Prosecution cases. 

They assert that any difference merely reflects the nature of a criminal trial in which the 

Prosecution bears the onus of proving its case to the requisite standard, and that the Oneissi 

Defence has made the strategic decision to call only two witnesses. 86 Moreover, they recall 

that any "gaps" in the hearing of Prosecution witnesses have either been the subject of the 

Prosecution's reasoned applications for adjournment or explanations to which the Oneissi 

Defence had an opportunity to respond. 87 In substance, the three Judges also note that there is 

no objective disparity as the final trial briefs deadline is common to all Parties and was earlier 

in time than that requested by the Prosecution. 88 

44. The three Judges provide additional information regarding the scheduling of the 

Oneissi Defence's two proposed witnesses, in order to contextualize and contradict 

allegations of bias. They note that Professor Sporer's testimony was originally intended to 

commence on 10 April in accordance with a request sent by email from Oneissi Defence 

Counsel Ms von Wistinghausen. 89 The three Judges disagree that an interval of around seven 

weeks between his testimony and the filing of final trial briefs is unreasonable or 

demonstrates bias. 90 

45. The three Judges also dispute that difficulties in scheduling potential witness 

Mr El Sayed are born out of a bias against the Oneissi Defence. They detail that they have 

attempted to seek a solution to accommodate Mr El Sayed's unavailability due to electoral 

and religious commitments and that the Motion for Disqualification misrepresents what 

occurred during the Pre-Defence Conference on 22 March. 91 For example, the three Judges 

state that they offered proposals to permit Mr El Sayed's testimony via video-conference link 

or on a staggered schedule that suited his availability. Indeed, they advise that the Presiding 

Judge's comments that Ms von Wistinghausen convey to Mr El Sayed that the trial would be 

over by the end of June was expressed in the spirit of encouraging him to "be open to 

85 Views of Judges, para. 54. 
86 Id. at paras 58-59. 
R? Id. at para. 59. 
RR Id. at para. 60. 
R9 Id. at para. 68 
90 Id. at para. 69. 
91 Id. at para. 70. 
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negotiation, if that's the right word, or a further discussion as to his availability."92 Moreover, 

the Trial Chamber has not yet made a determination on scheduling Mr El Sayed's testimony, 

as the Oneissi Defence has still not informed the Trial Chamber of the results of its contacts 

with him.93 Once again, the three Judges repeat their obligations under Article 21(1) of the 

Tribunal's Statute to take strict measures to prevent any action that may cause unreasonable 

delay, and that they must carefully assess whether delaying the completion of a Party's case 

by several months to accommodate the availability of a single witness - and thus delaying the 

trial against the three other Accused - would fall afoul of this provision. 94 

3) Alleged infringement of Oneissi 's right to a public hearing 

46. The three Judges state that the Oneissi Defence has omitted important information 

from the Motion for Disqualification when alleging that Mr Oneissi's right to a public 

hearing has been infringed, particularly as it relates to the nature of Professor's Sporer's 

testimony, which may be subject to existing Rule 133 protective measures. They underscore 

the fact that the Onessi Defence filed his report confidentially95 then repeat the point. 96 They 

cite comments from Ms von Wistinghausen during the 8 March Pre-Defence Conference in 

which she acknowledged that parts of Professor Sporer's testimony "would have to be in 

private session".97 As a result, the Presiding Judge directed the Registry to reclassify the 

Oneissi Defence's second updated Witness List to "confidential" in order to avoid breaching 

existing protective measures, a routine action in the circumstances which often requires 

urgently communicating the reclassification via telephone and then by email. 98 Accordingly, 

the three Judges explain that the email sent by the Trial Chamber Senior Legal Officer to the 

Oneissi Defence was an attempt to explain why the witness list was reclassified as 

confidential, with the hope that the clarification could avoid time and resource-consuming 

litigation. 99 The three Judges submit therefore that the email amounted to nothing more than 

an order to file a public redacted witness list, having yet to decide on the application for 

92 Views of Judges, para. 72, citing STL, Prosecutor v. Ayyash et al., STL-11-01/T/TC, Trial hearing, 22 March 
2018, p. 58. 
93 Views of Judges, para. 73. 
94 Id. at para. 75. 
95 Id. at para. 85. 
96 Id. at para. 95. 
97 Id. at para. 86. 
n Id. at para. 89. 
99 Id. at para. 94. 
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reclassification, which cannot in any way show bias violating Mr Oneissi's right to a public 

hearing. 100 

47. The three Judges conclude that the allegations of bias are baseless and request that the 

Motion for Disqualification be dismissed and the trial proceedings allowed to resume. 101 

VII. DISCUSSION 

48. When analysing an appearance of bias, the test commonly employed involves viewing 

the facts through a "hypothetical fair-minded observer with sufficient knowledge of the actual 

circumstances to make a reasonable judgement". 102 A high threshold must be satisfied in 

order to rebut the presumption of impartiality which attaches to the judicial function so as to 

safeguard the interests of the sound administration of justice. 103 Ultimately, it is for the party 

alleging bias to rebut the presumption of impartiality on the basis of adequate and reliable 

evidence, and any reasonable apprehension or actual bias must be firmly established. 104 The 

Panel cannot entertain sweeping or abstract allegations that are neither substantiated nor 

detailed. 105 

49. The Oneissi Defence relies upon three judicial decisions of the Trial Chamber that 

variously concerned scheduling and the classification of the Oneissi Defence's updated 

Witness List. It has argued that, when viewed in totality, no other reasonable explanation 

except bias could explain these decisions which it submits have prejudiced Mr Oneissi's fair 

100 Views of Judges, para. 97. 
101 Id. at para. 102. 
102 Decision on Disqualification of Judge Riachy, para. 31; Decision on Disqualification of Judge Fransen, 
para. 33. 
103 Decision on Disqualification of Judge Fransen, para. 34, citing, ICTY, Prosecutor v. Mladic, Case No. IT -09-
92-T, Decision Concerning Defence Motion to Exceed Word Count and Defence Motion Pursuant to Rule 15(B) 
Seeking Disqualification of Judge Christoph Flugge, 22 January 2014, p. 2; ICC, The Prosecutor v. Lubanga, 
ICC-01/04-01/06-3040-Anx, Decision ofthe plenary ofJudges on the Defence Application of20 February 2013 
for the disqualification of Judge Sang-Hyun Song from the case of The Prosecutor v. Thomas Lubanga Dyilo, 
11 June 2013, para.37; ICC, The Prosecutor v. Katanga, ICC-01/04-01/07-3504-Anx, Decision of the Plenary of 
Judges on the Application of the Legal Representative for Victims for the Disqualification of Judge Christine 
Van den Wyngaert from the case of The Prosecutor v. Germain Katanga, 22 July 2014 ("Katanga Decision"), 
para. 45; Katanga Decision, para. 37; ICC, The Prosecutor v. Abdallah Banda et a!., ICC-02/05-03/09-344-
Anx., Decision of the Plenary of the Judges on the "Defence Request for the Disqualification of a Judge" of 
2 April2012, 5 June 2012, para.14 (citing Prosecutor v. Seselj, Case No. IT-03-67-R77.3, Decision on Vojislav 
Seselj's Motion to Disqualify Judge Alphons Orie, 7 October 2010, para. 11); ICTY, Prosecutor v. Lukic and 
Lukic, Case No. IT-98-32/l-T, Decision on the Motion for Disqualification, 12 January 2009, para. 3; ICTY, 
Prosecutor v. Blagojevic, Case No. IT -02-60-R, Decision on Motion for Disqualification, 2 July 2008, para. 3; 
ICTY, Prosecutor v. Delalic eta!., Case No. IT -96-21-A, Judgement, 20 February 2001, para. 707. 
104 MICT, Prosecutor v. Jean Uwinkindi. MICT-12-25-AR14.1, Decision on an Appeal Concerning a Request 
for Revocation of a Referral, 4 October 2016, para. 71. 
105 ICTR, Prosecutor v. Nyiramusuhuko et al .. ICTR-98-42-A, Judgement, 14 December 2015, para. 405 
("Nyiramusuhuko Appeal"). 
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trial rights, including his right to a public hearing, and impaired Mr Oneissi's ability to 

properly present a defence case. 

A. Impugned scheduling orders 

50. The Panel recalls that, seized with disqualification proceedings, its task is to examine 

whether or not the judge acted in a biased manner and is not to conduct itself as an appeal 

court for the decisions of the Trial Chamber. In any case, the fact of rendering decisions 

which do not suit a party, even on several occasions, is not in itself an indication of bias. 106 

As was affirmed by the ICTR, the review of judicial decisions cited as evidence of bias: 

"[ ... ] is not to detect error, but rather to determine whether such errors, if any, demonstrate 
that the judge or judges are actually biased, or that there is an appearance of bias based on the 
objective test described above. Error, if any, on a point of law is insufficient: what must be 
shown is that the rulings are, or would reasonably be perceived as, attributable to a pre
disposition against the applicant, and not genuinely related to the application of law (on which 
there may be more than one possible interpretation) or the assessment of relevant facts." 107 

51. While we have accepted the Oneissi Defence's argument that international 

jurisprudence has not ruled out that in certain circumstances decisions rendered by a chamber 

could suffice to establish bias, we recognise that it has equally been held that such 

circumstances would be "truly extraordinary". 108 

1) Rule 128 Scheduling Order 

52. In the Rule 128 Scheduling Order, the Trial Chamber was required to take into 

account, plan for and deal with each of two potential contingencies: (1) the acquittal of 

Mr Oneissi by success of the Rule 167 application, on which the Chamber had just heard 

three days of argument and for which to achieve a proper result it required additional written 

submissions from both Prosecution and the Oneissi Defence; and (2) the requirement under 

Rule 128 for the Chamber to plan for and timetable the remainder of the case, in the event 

that the Oneissi Defence Rule 167 challenge was ultimately unsuccessful. It would be unfair 

to the victims and community represented by the Prosecution to assume simply that the 

106 Decision on the Disqualification of Judge Lettieri, para. 30, citing ICTY, Prosecutor v. Seselj, Case No. IT-
03-67-R77.2-A, Decision on Motion for Disqualification of Judges Fausto Pocar and Theodor Meron from the 
Appeals Proceedings, 2 December 2009, para. 13. 
107 ICTR, Prosecutor v. Seromba, Case No. ICTR-2001-66-T, Decision on Motion for Disqualification of 
Judges, 25 April 2006, para. 12. 
lOR Nyiramusuhuko Appeal, para. 406, citing ICTR, Ferdinand Nahimana v. Prosecutor, ICTR-99-52B-R, 
Decision on Request for Disqualification of Judge Pocar, 6 June 2012, para. 17, referring to Blagojevi6 
Rule 15 (B) Decision, para. 14. 
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Rule 167 application would succeed. So the second contingency required the Chamber to 

ensure both that all four Defence cases were duly presented and that the Prosecution had 

adequate notice of them. That would entail a Rule 129 Pre-Defence Conference which, to 

avoid delay, should be held "shortly thereafter". It is worth repeating the remarks of the Trial 

Chamber that the Rule 128 Scheduling Order, "[o]bviously [ ... ] appl[ies] only if the Trial 

Chamber decides not to enter a judgement of acquittal with respect to any Accused". 

53. An informed objective observer aware of the various considerations relevant to the 

Rule 128 Scheduling Order would not have concluded, as the Oneissi Defence asserts, that 

"[t]he Trial Chamber's conduct can only give the appearance that it had no interest in the 

additional written submissions, and had effectively pre-judged the Rule 167 application 

before having received them". Such observer would reasonably conclude that the Trial 

Chamber was considering the submissions of both the Prosecution and the Oneissi Defence 

following three days of argument; was interested in receiving the written submissions it had 

directed; and was guarding against unnecessary delay whichever way the decision went after 

further consideration. The Rule 128 Scheduling Order does not satisfy the onus on the 

Oneissi Defence to prove that the three Judges were acting partially. 

2) 6 March Order 

54. Subsequently, the Oneissi Defence applied for suspension of the Rule 128 Scheduling 

Order, submitting that it was procedurally improper and unjust to make orders under that 

Rule until the Trial Chamber had ruled on the Rule 167 application. The "two potential 

contingencies" argument described above demonstrates lack of bias in respect of that aspect 

of the 6 March Order. 

55. We have given careful consideration to the further elements of the 6 March Order: 

(1) advancing to 14:00 the next day the deadline for the Oneissi Defence to comply with 

the Rule 128 Scheduling Order rather than allowing performance by the end of that 

day; 

(2) scheduling the Pre-Defence Conference for 8 March- the very next day- which was 

used to justify the advanced deadline to "allow the Prosecution to review the 

material". 

We have also considered the Oneissi Defence's request for certification for appeal of 

14 March 2018, with its request for suspensive effect pending the decision on appeal, which 

has yet to be determined. 
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56. We see some force in the submission of the Oneissi Defence that the Trial Chamber 

has acted with "undue and unjustifiable haste". 109 We appreciate that the decision to shorten 

the deadline in addition to the failure to render a decision on the request for certification 

before the Motion for Disqualification was brought, would have brought dissatisfaction to the 

Oneissi Defence. Nevertheless, these instances alone do not demonstrate that the Trial 

Chamber has deliberately preferred the interests of one side to those of the other, but rather 

display a concern to advance the proceedings. 

3) Final BriefS Scheduling Order 

57. On 5 April 2018 the Prosecution filed submissions requesting the Trial Chamber to 

order all parties to file their final briefs simultaneously "no earlier than 27 July 20 18". 

58. On 11 April 2018 the Trial Chamber issued a Scheduling Order that (1) all parties file 

their final trial briefs simultaneously by 4 June 2018; and (2) closing arguments would be 

heard from 25 June to 6 July 2018. 

59. All parties would have preferred a later date for their final trial briefs. The Oneissi 

Defence complain that the Trial Chamber did not comply with a previous commitment to 

await responses to "the Prosecution submissions and responses thereto" before issuing orders 

for the filing of final trial briefs. The Oneissi Defence states that their first witness, Professor 

Sporer, was not scheduled to appear until 17 April, less than seven weeks before the deadline 

for final briefs, and advise that its other witness, General El Sayed, was unable to testify until 

the last week of June because of his candidacy in the Lebanese parliamentary elections on 

6 May and his religious observance of Ramadan. 

60. We have cited110 what are vigorous submissions by the Legal Representative for 

Victims supporting the Prosecution plea to be allowed adequate time to prepare its Final Trial 

Brief, urging that the Trial Chamber await the conclusion of the evidence before setting a 

timetable for closing arguments, and challenging the order for their simultaneous filings; 

also 111 those of the three other Defence teams contending inter alia that the Scheduling Order 

was made without hearing fully ventilated Defence submissions and also the challenge by the 

Oneissi team to the relevance of certain ICC authority. 

109 Motion for Disqualification, para. 21. 
110 See para. 29 above. 
111 See para. 29 above. 
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61. But we are not seized of the debate about programme; only the issues of bias. In fact 

all parties are united in wanting more time than the Trial Chamber has allowed. A decision is 

pending on the Joint Defence Request, to largely similar effect to the pleas of the Prosecution 

and of the Legal Representative for Victims, for the Trial Chamber to reconsider the Final 

Briefs Scheduling Order. 112 And the Trial Chamber emphasises the submissions of "counsel 

for the other Accused and the Prosecution [ ... ] asking the Trial Chamber to reconsider the 

matter" (presumably under Rule 140 "if necessary to avoid injustice"), suggesting this as the 

appropriate course of action to contest concerns of scheduling rather than the Motion for 

Disqualification. 113 

62. Despite the vigour of their submissions, neither the other Defence counsel (nor the 

Prosecutor nor the Legal Representative of Victims) suggest bias in the Final Briefs 

Scheduling Order. Their application seeks a similar result to that proposed by the 

Prosecution. Bias exists where judges give unfairly favourable or unfavourable treatment of 

one litigant's case compared with its treatment of another. Here all parties are receiving 

similar treatment. That is totally inconsistent with bias. 

B. Reclassification Request 

63. The Oneissi Defence alleges bias by the Trial Chamber in denying Mr Oneissi his 

right to a public hearing. The submission is not borne out by the evidence. 

64. Article 16(2) of the Statute entitles an accused to a fair and public hearing. Since 

publicity may entail unfairness, Rules 136 and 137 of the Rules state the principle of an open 

hearing and also recognise as an exception the potential need for non-disclosure for the 

protection of victims and witnesses. 

65. The Trial Chamber did not initiate the confidential classification of Professor Sporer's 

evidence. It was the Oneissi Defence which on 7 March, in filing its first witness list under 

Rule 128, named Professor Sporer confidentially. At the Trial Chamber's Pre-Defence 

Conference on 8 March, in private session, Ms von Wistinghausen of counsel for Mr Oneissi, 

acknowledged that "[ o ]f course we're aware that if the professor were to come here to testify, 

parts of his testimony would have to be in private session". 

112 Joint Defence Request. 
113 Views of Judges, para. 77. 

Case No. STL-ll-Ol/T/OTH/R25 Page 20 of23 4 May2018 



PUBLIC 
R309341 

STL-11-0 liT /OTH/R25 
F3645/20 180504/R309320-R309343/EN/af 

66. It was in this light and because he saw the public filing as inconsistent with existing 

protective measures imposed as a result of three previous decisions, that the Presiding Judge 

directed the updates be reclassified as confidential. Accordingly, in response to the email of 

29 March from the Oneissi Defence inquiring as to the reclassification and their subsequent 

request to reclassify as public the second witness list the Chamber's Senior Legal Officer 

emailed the Oneissi Defence to explain the reasoning. The email invited the Oneissi Defence 

"to consider withdrawing its request for reclassification". 

67. The Oneissi Defence has contended that the Trial Chamber demonstrated bias when 

they declined to reclassify the confidential updated Witness List and failed to give due regard 

to the potential impact such decision may have on the Oneissi Defence's decision to call 

Professor Sporer. 

68. Even in its Reply the Oneissi Defence fails to explain why it omitted from its 

argument outlined at paragraph 29 above its initiation of the confidentiality status of 

Professor Sporer's evidence and the oral acknowledgement by its counsel that parts of 

Professor Sporer's testimony "would have to be in private session". 114 

69. The Panel considers that the Trial Chamber provided unbiased reasons for its decision 

concerning the classification of the Witness List. Annex B of the Motion for Disqualification 

includes the email endorsed by the Trial Chamber which sets out a variety of reasons to 

maintain the confidential classification of the Oneissi Defence witness list. 

70. It appears that the Oneissi Defence has misconstrued the email sent by the Trial 

Chamber Senior Legal Officer as constituting a pre-determination of the classification of 

Professor Sporer's testimony. However, the three Judges have made clear in their 

submissions to this Panel that such decision has not yet been rendered; indeed, the impugned 

email referred only to an interim decision to have the updated Witness List classified as 

confidential and did not even constitute a final decision on the Reclassification Request. 

71. In short, we consider that the Chamber's decision to reclassify as confidential the 

Oneissi Defence updated Witness List cannot in any way be likened to an expression of bias 

that could justify disqualification of the three Judges. 115 

114 See para. 46 above. 
115 Decision on the Disqualification of Judge Lettieri, para. 26. 
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C. Final assessment 

72. We have examined the detail of events both separately and together. We appreciate 

that the Oneissi Defence are dissatisfied with the rejection of their application for acquittal, 

the failure to date to determine the application for certification to appeal it, and the brevity of 

different aspects of the time-tabling orders. But the Oneissi Defence has failed to demonstrate 

that the Trial Chamber's unfavourable judicial decisions are attributable to a pre-disposition 

against Mr Oneissi and not genuinely related to the application oflaw. 

73. The scheduling of closing arguments, final submissions and deadlines for the filing of 

other materials, inter alia, is a matter of courtroom management that is incumbent upon 

judges. 116 It has not been demonstrated that such decisions are evidence of judicial bias 

against Mr Oneissi. In its 6 March Order, the Trial Chamber reasoned that Defence counsel 

would have had "ample time to prepare the documents necessary to call a Defence case 

following the close of the Prosecution case" noting that substantive oral testimony against all 

four Accused had finished on 18 October 2017 with the remaining oral evidence received in 

January 2018. 117 The Trial Chamber then specifically addressed Oneissi Defence arguments 

and dismissed them with reasons by finding that the application seeking suspension of the 

Rule 128 Scheduling Order "would only further delay progress in the trial" 118 and that the 

requirements of the Rule 128 Scheduling Order could in no way prejudice the Oneissi 

Defence. 119 

74. The Trial Chamber also provided reasons for its decision in the Final Briefs 

Scheduling Order. It acknowledged that it had carefully considered submissions made by the 

Prosecution as well as the stated preferences of Defence counsel and the Legal 

Representative of Victims in setting dates for closing arguments and the filing of final 

briefs. 120 It reasoned that it had "attempted to guide the Parties in case management meetings 

over the last year to be prepared to file their final trial briefs within a reasonable period after 

the close of the evidence" and that filing briefs at the beginning of June 2018 would be 

reasonable. 121 

116 Decision on the Disqualification of Judge Lettieri, para. 24. 
1 17 6 March Order, para. 5. 
IIR Id. at para. 12. 
119 Id. at para. 13. 
12° Final Briefs Scheduling Order, paras 5-6. 
121 Jd. at para. 6. 
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75. Disagreement with the reasoning of the Trial Chamber in these instances does not 

justify calling into question the impartiality of all three Judges. 122 While the Panel notes the 

apparent haste with which the Rule 128 Scheduling Order and Final Briefs Scheduling Order 

were rendered, the Oneissi Defence has not presented cogent evidence to the requisite high 

standard that such decisions arose out of anything but a desire for judicial economy and 

expeditiousness and were made in accordance with the Trial Chamber's assessment of the 

applicable law and facts. 

VIII. DISPOSITION 

FOR THESE REASONS; 

PURSUANT to Rule 25 (A) of the Rules, 

THE PANEL, 

DISMISSES the request for the disqualification of Presiding Judge David Re, Judge Janet 

Nasworthy and Judge Micheline Braidy. 

Done in Arabic, English and French, the English version being authoritative. 
Dated 4 May 2018 
Leidschendam, the Netherlands 

David Baragwanath, Presiding Judge 
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