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I. Introduction 

1. Further to the President's "Order on the Composition of a Panel Designated Pursuant 

to Rule 25(C)" 1 (the "Order"), the Defence for Hussein Hassan Oneissi (the "Defence") 

hereby files the following observations. 

2. The Defence does not understand its role in Rule 25(C) proceedings to include a say in 

the designation of the Panel. However, the Panel designated to determine the Defence's Rule 

25(C) Application2 is now composed of three Appeals Chamber Judges (Judge David 

Baragwanath, Judge Afif Chamseddine, and Judge Daniel David Ntanda Nsereko ): de facto, a 

majority of the Appeals Chamber. The Defence therefore must observe that the composition 

of the Panel, as it currently stands, effectively precludes impartial appellate review of the 

Panel's decision. 

II. Observations 

A. Preliminary Issue: the interpretation of Rule 25(E) 

3. Rule 25(E) of STL Rules of Procedure and Evidence (the "Rules") states that "[t]he 

decision of the panel [ ... ] may not be appealed." It is submitted that Rule 25(E) should be 

interpreted as uniquely precluding interlocutory appeal of a Rule 25(C) panel's decision, 

rather than also precluding appeal of a panel's decision in an appeal against a conviction (the 

"Proposed Interpretation"). 

1. The object and purpose of Rule 25(E) 

4. In relation to the STL Statute, the STL Appeals Chamber has held that "the principles 

of teleological interpretation [ ... ] require an interpretation that best enables the Tribunal to 

achieve its goal to administer justice in a fair and efficient manner". 3 

5. Rule 25 was amended to include paragraph (E) on 12 February 2015. In relation to this 

amendment, the "Summary of Approved Rule Amendment Proposals" issued by the STL 

1 STL, Prosecutor v Ayyash eta!., STL-11-01/T/PRES, F3639, Order on the Composition of a Panel Designated 
Pursuant to Rule 25(C), 25 April2018. 
2 STL, Prosecutor v Ayyash et al., STL-ll-01/T/TC, F3628, Oneissi Defence Rule 25 Motion for the 
Disqualification and Withdrawal of Presiding Judge David Re, Judge Janet Nasworthy, and Judge Micheline 
Braidy, 13 April2018. 
3 STL, Prosecutor v Ayyash eta!., STL-ll-Ol/l/AC/Rl76bis, F0936, Interlocutory Decision on the Applicable 
Law: Terrorism, Conspiracy, Homicide, Perpetration, Cumulative Charging, 16 February 2011, para. 31 
("Applicable Law Decision"). 
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Plenary of Judges (the "Plenary") states the following: "To avoid wasteful litigation and in 

line with the provisions at some other international criminal tribunals the new paragraph (E) 

makes clear that there is no appeal against the decisions of the Panel."4 

6. The Proposed Interpretation would be consistent with the object and purpose of Rule 

25(E), as evinced in the comments of the Plenary. Firstly, and logically, "wasteful litigation" 

is better understood as referring to litigation in relation to a panel's decision through 

interlocutory appeal, rather than through an ultimate appeal against conviction. 

7. Further, equivalent provisions in the Rules of Procedure and Evidence at the 

International Tribunal for the former Yugoslavia ("ICTY") and the Mechanism for 

International Criminal Tribunals ("MICT") specify that decisions of the panel are not subject 

to interlocutory appeal. 5 To this end, the ICTY Appeals Chamber in Galic, noting that ICTY 

Rule 15(B)(iii) precluded interlocutory appeal, expressly stated that "the fact that a decision 

on disqualification cannot be appealed at trial does not necessarily mean that the impartiality 

of a Judge cannot be considered in an appeal from a judgement". 6 

8. The Rules of Procedure and Evidence of the International Criminal Tribunal for 

Rwanda ("ICTR") are silent on the right to appeal- interlocutory or otherwise- a decision of 

the Bureau (for these purposes, the Panel's ICTR equivalent).7 However, the ICTR Appeals 

Chamber in Seromba expressly stated that it could consider the question of "whether a Trial 

Judge should have been disqualified" in an appeal against a conviction. 8 

9. As stated above, the Plenary amended Rule 25 by adding paragraph (E), in order to 

bring it "in line" with the Rules of Procedure and Evidence at the ad hoc tribunals. Those 

provisions, as outlined above, were in force when Rule 25 of the Rules was amended to 

include paragraph (E). The Proposed Interpretation, which is consistent with the object and 

purpose of Rule 25(E) as evinced in the comments of the Plenary, should be adopted. 

4 Summary of Approved Rule Amendment Proposals Pursuant to Rule 5(1) ofthe Special Tribunal for Lebanon's 
Rules of Procedure and Evidence, Plenary of Judges, February 2015. 
5 See, ICTY, Rules of Procedure and Evidence, IT/32/Rev. 49, 22 May 2013, Rule 15(B)(iii); MICT, Rules of 
Procedure and Evidence, MICT/1, 8 June 2012, Rule 18 (B)(iii). 
6 See, ICTY, Prosecutor v Stanislav Galic, IT -98-29-A, Judgement, 30 November 2006, para. 31. 
7 See, ICTR, Rules of Procedure and Evidence, 10 April2013, Rule 15. 
8 See, ICTR, Prosecutor v Athanase Seromba, ICTR-01-66-AR, Decision on Interlocutory Appeal of a Bureau 
Decision, 22 May 2006, para. 4. 

Case No. STL-ll-01/T/PRES 3 of6 26 April 2018 



R309249 

STL-11-01/T/PRES 
F3642/20 180426/R309246-R309251/EN/af 

2. Ambiguity in the Rules should be interpreted in favour of Mr Oneissi's fair trial 

rights 

10. The STL Appeals Chamber has stated that, where a purposive interpretation "does not 

prove helpful, one should choose that interpretation which is more favourable to the rights of 

[ ... ]the accused, in keeping with the general principle of criminal law of favor rei". 9 To this 

end, the Defence observes that a favor rei interpretation and a purposive interpretation of Rule 

25(E) and are in fact one and the same. 

11. Rule 176(A) of the Rules affords the Defence the right to lodge, on behalf of Mr 

Oneissi, an appeal on the ground of an error on a question of law. An interpretation of Rule 

25(E) that would preclude raising the question of a Trial Judge's bias in an appeal against 

conviction would directly contravene this statutory right. It therefore follows that the 

Proposed Interpretation, being more favourable to the rights of Mr Oneissi, should be 

adopted. It is the only interpretation that is in line with the fundamental rules of natural 

justice. 

B. The Panel's composition de facto precludes an impartial appellate review of the 

Panel's decision. 

12. The Defence observes that the composition of the Panel, as it currently stands, raises 

grave concerns in relation to the possibility of impartial appellate review of the Panel's 

eventual decision. 

13. As noted above, the Panel is composed of three Appeals Chamber Judges. Should the 

Panel find against the Defence, and should Mr Oneissi be convicted at first instance, it is 

highly likely that the Defence will seek appellate review of the Panel's decision in an eventual 

appeal against conviction. However, the composition of the Panel - de facto a majority of the 

Appeals Chamber - effectively renders impartial appellate review of the Panel's decision 

impossible. 

14. The Defence observes that the composition of the Panel would create a reasonable 

apprehension of bias - arising through a functional lack of impartiality - in any eventual 

appellate proceedings. 10 In the case of Golubivic v Croatia, the ECtHR considered situations 

9 Applicable Law Decision, para. 32. 
10 ICTY, Prosecutor v Furundiija, IT -95-17/l-A, Judgement, 21 July 2000, para. 189. 
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where questions of functional lack of impartiality anse: 1.e. "where the judge's personal 

conduct is not at all impugned, but where, for instance, the exercise of different functions 

within the judicial process by the same person, objectively justif[ies] misgivings" as to the 

impartiality of that judge. 11 

15. As the situation stands, in the event that the Panel decides against the Defence, three 

(of the five) sitting Appeals Chamber Judges, who will have decided on the Defence Motion 

as the Panel, will likely have to revisit their very own decision in appellate proceedings. In the 

case of Driza v. Albania, the ECtHR examined a situation where three of the fifteen judges 

who sat on the Supreme Court has previously ruled on the Applicant's case (and "were 

therefore required to decide whether or not they had erred in their earlier decision"), while 

another three judges sitting on the same bench had already expressed their opinions on the 

matter at hand. 12 The Court found that the Supreme Court was therefore not impartia1. 13 

16. Furthermore, the facts upon which the Panel will have made their decision will remain 

unchanged, if and when the Panel's decision is eventually subjected to appellate review. In 

Indra v. Slovakia, the ECtHR examined a situation in which a judge of the Supreme Court, 

which had rejected the complainant's appeal, had previously been on the panel of judges 

which dismissed his appeal against the first-instance judgment. 14 The Court stated that "regard 

must be had to the fact that [the two sets of] proceedings referred to the same set of facts", 

and found that "the circumstances serve[d] objectively to justify the applicant's apprehension 

that [the judge in question] lacked the necessary impartiality." 15 

17. In light of the above, the Defence observes that the fact that the Panel is currently 

composed of a majority of the Appeals Chamber Judges effectively nullifies Mr Oneissi's 

statutory right to impartial appellate review of the Panel's decision. 

11 ECtHR, Golubovic v, Croatia, Judgement, 27 November 2012, para. 47. 
12 ECtHR, Driza v. Albania, Judgement, 13 November 2007, paras 79-81. 
13 Ibid, para. 83. 
14 ECtHR, Indra v. Slovakia, Judgement, 1 February 2005, para. 51. 
15 Ibid, paras 53-54. 
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