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1. This application has been filed with great reluctance, and only after careful 

consideration and much discussion between the three judges of the Trial Chamber, and a 

measured review of the relevant principles of international human rights law. However, the 

matter is of such importance to the administration of justice that we are of the view that this 

application should be filed in order to protect the integrity of the administration of justice at 

the Special Tribunal. Overriding issues of public interest in the judicial process are at stake. 

2. On Thursday 12 April2018, the Defence of the Accused, Mr Hussein Hassan Oneissi, 

in the trial of STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi, Oneissi and Sabra filed an 

application under Rules 25 (A) and (C) of the Special Tribunal's Rules of Procedure and 

Evidence seeking the disqualification and withdrawal from the case of the three judges of the 

Trial Chamber, Judge David Re, Judge Janet Nasworthy and Judge Micheline Braidy. 1 On 13 

April 2018, the President designated a Panel of three judges to hear the application, 

comprising Appeals Chamber Judge Daniel David Ntanda Nsereko, Alternate Judge Walid 

Akoum and Alternate Judge Nicola Lettieri. 2 

3. The Panel designated by the President, which includes the two Alternate Judges who 

have been assigned to the Ayyash trial, has issued an order requesting the three Trial Chamber 

judges to file their views by Wednesday 18 April 2018 under Rule 25 (C) which provides that 

the Panel 'shall take into account the Judge's views'. 3 The three Trial Chamber judges intend 

to file a submission in the matter in response to Defence allegations of judicial bias and lack 

of impartiality to address factual inaccuracies in the submissions and to make substantive 

submissions on the law and the allegations. 

4. We take note however that two of the Panel members designated by the President, 

Judges Akoum and Lettieri, are Alternate Judges who are assigned to the Ayyash trial under 

Rule 27 (A) and thus have intimate 'inside' knowledge of each of the matters forming the 

basis of the Defence application. We therefore challenge their designation on the Panel on the 

basis of the general principles of international human rights law which guarantee the right to 

1 STL-11-01/T/PRES, Prosecutor v. Ayyash, Merhi, Oneissi and Sabra, F3628, Oneissi Defence Rule 25 Motion 
for the Disqualification and Withdrawal of Presiding Judge David Re, Judge Janet Nasworthy, and Judge 
Micheline Braidy, 12 April 2018. It was filed confidentially, with confidential annexes A-C and a public 
redacted version of the motion, on 12 April2018, and distributed on 13 April2018. 
2 STL-11-01/T/PRES, Prosecutor v. Ayyash, Merhi, Oneissi and Sabra, F3630, Order Designating a Panel 
pursuant to Rule 25 (C), 13 April 2018. 
3 STL-11-0l/T/OTH/R25, Prosecutor v. Ayyash, Merhi, Oneissi and Sabra, F3632, Order Inviting Judges' 
Views pursuant to Rule 25 (C), 16 April2018. 
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have a matter such as the alleged judicial bias of the Trial Chamber decided by an impartial 

bench. 

5. We consider that the existing circumstances also strongly warrant an application 

before the Panel requesting Judges Akoum and Lettieri to take all necessary steps to recuse 

themselves from sitting on the Panel under Rule 25 (B). Notwithstanding this, we refrained 

from submitting this application to set aside the President's designation order until it was 

evident that the two Alternate Judges would not seek to recuse themselves under Rules 25 (A) 

or (B). This only became obvious when the Panel filed its order on 16 April 2018 inviting the 

views of the three Trial Chamber judges under Rule 25 (C). 

6. The first ground supporting this application is that at all times material to the Oneissi 

Defence application, Judges Akoum and Lettieri have been present during deliberations 

concerning the decision-making-as required by Rule 27 (A)-in respect of the decisions and 

orders complained of in the Oneissi Defence's application. In most instances they have 

expressed their legal views on facts and matters in issue.4 

7. Their names appear on the coversheet of every decision the Trial Chamber issues. 

They have sat in court with the three Trial Chamber judges with a few exceptions on 396 days 

over four years in receiving the evidence of 300 witnesses and 3,069 exhibits, and have often 

exercised their statutory right under Rule 27 (B) 'to pose questions that are necessary' to their 

'understanding of the trial', including on matters directly relevant to the Defence 

disqualification application. In the event that they take the place of one of the three Trial 

Chamber judges upon whom they now sit in judgement, the 1,023 decisions and orders issued 

by the Trial Chamber will become theirs. 

8. The two Alternate Judges have been involved in the decisions and orders which are 

the subject of the Defence application. They have also supervised the preparation of draft 

decisions for the Trial Chamber's determination. 5 This may include expressing their legal 

4 Most relevantly they have expressed their views on the timing and scheduling of the Oneissi Defence case
including all relevant matters relating to Mr Jamil El-Sayyed's and Professor Siegfried Sporer's proposed 
testimony. The Trial Chamber made a decision Thursday 12 April2018 after deliberations on the issue on 9 and 
12 April 2018 to partly accept Professor Sporer's expert report into evidence and to declare him as an expert. 
Judge Lettieri was also responsible for supervising the preparation of drafts of the Trial Chamber decision and a 
subsequent decision denying the Oneissi Defence's application to certify it for interlocutory appeal, which are 
the basis of Professor Sporer's report; see footnote 6 below. 
5 Transcript of 8 May 2017, p. 78, referring to the Trial Chamber's working methodology in preparing draft 
decisions. 
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opinion on facts in dispute and the law. 6 The Trial Chamber has at all times been acutely 

conscious of the defined and limited statutory role given to the Alternate Judges by 

Article 8 (3) of the Statute and Rules 27 (A) and (C) and has been careful not to allow this to 

trespass on its sole decision-making responsibility as set out in the Rules, and the lines 

dividing the roles of Trial Chamber and Alternate Judges. 

9. The application also concerns the Trial Chamber's decision rejecting the application, 

under Rule 167 (A), to acquit Mr Oneissi at the close of the Prosecution case, delivered in 

court on 7 March 2018. Equally, in respect of this material issue, both Alternate Judges were 

present during the deliberations concerning this decision, as Rule 27 (A) requires. Further, the 

two Alternate Judges request that they are consulted on virtually every Trial Chamber 

decision, including those relating to administrative matters such as Trial Chamber staffing and 

court scheduling, including those matters complained of in the Oneissi Defence application. 

10. Irrefutably, their role on the Panel will require them to judge whether the Trial 

Chamber's decision making-on matters which are both the subject of the Defence 

application and in which they themselves have had some input-was partial. That, in essence, 

makes them judges in their own cause. 

11. In this respect we refer to international human rights standards and Rule 3 (A) (ii) 

which requires the Special Tribunal to interpret the Rules 'consonant with the spirit of the 

Statute' and in second order of precedence, to apply 'international standards on human rights'. 

As an example, the European Court of Human Rights (ECtHR) has held that, when assessing 

whether an appearance or apprehension of bias exists, a court considers 'whether the fear can 

be held to be objectively justified'. Importantly, Golubivic v. Croatia held (italics added), 

An analysis of the Court's case-law discloses two possible situations in which the question of a 

lack of judicial impartiality arises. The first is functional in nature: where the judge's personal 

conduct is not at all impugned, but where, for instance, the exercise of different functions 

within the judicial process by the same person, objectively justify misgivings as to the 

impartiality of the tribunal? 

6 The most notable are decisions F3055, issued on 28 March 2017, and F3248 of 24 July 2017 (both are 
confidential) which concern the essence of the Oneissi Defence case. 
7 ECtHR, Golubovic v. Croatia, No. 43947110, Judgment, 27 November 2012, paras 47, 50. See, similarly, 
ECtHR, Kyprianou v. Cyprus, No. 73797/01, Judgment, 15 December 2005, paras 118, 121, referring to ECtHR, 
Piersack v. Belgium, No. 8692/79, Judgment, 1 October 1982, para. 30. 
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12. These principles are directly on point here. In sitting on the Panel, Judges Akoum and 

Lettieri are exercising 'different functions within the judicial process'. They have firstly 

participated in the Trial Chamber's decision-making which underlies the application for 

disqualification by expressing their views, but have then been entrusted to judge this very 

conduct in another forum, that of the Rule 25 Panel. 

13. This ECtHR standard is reflected-and amplified-in the accepted test in international 

criminal law proceedings first set out by the Appeals Chamber of the International Criminal 

Tribunal for the former Yugoslavia in Furundzija which held 'that there is an unacceptable 

appearance of bias' if '(ii) the circumstances would lead a reasonable observer, properly 

informed, to reasonably apprehend bias'. 8 

14. In our respectful submission, and unfortunately, the test for an unacceptable 

appearance of bias will be met if the two Alternate Judges continue to sit on the Panel. This 

breaches Mr Oneissi' s fundamental right-as guaranteed by international human rights law

to have his Defence application heard by an impartial Panel without apprehended or actual 

bias. This is expressed in Article 14. 1 of the International Covenant on Civil and Political 

Rights which provides the following fundamental human right, 

All persons shall be equal before the courts and tribunals. In the determination of any criminal 

charge against him, or of his rights and obligations in a suit at law, everyone shall be entitled 

to a fair and public hearing by a competent, independent and impartial tribunal established by 

law. 

15. Reflecting this, Article 16 (2) of the Statute of the Special Tribunal for Lebanon 

guarantees the Accused the right to a 'fair and public trial'. Value 2.5 under the heading 

'Impartiality' of the Bangalore Principles of Judicial Conduct, 2002,9 provides that, 

A judge shall disqualify himself or herself from participating in any proceedings in which the 

judge is unable to decide the matter impartially or in which it may appear to a reasonable 

observer that the judge is unable to decide the matter impartially. 

8 ICTY, Prosecutor v. Furundiija, IT -95-17/1-A, Appeal Judgment, 21 July 2000, para. 189. 
9 The Bangalore Draft Code of Judicial Conduct 2001 adopted by the Judicial Group on Strengthening Judicial 
Integrity, as revised at the Round Table Meeting of Chief Justices held at the Peace Palace, The Hague, 
November 25-26, 2002. 

Case No. STL-ll-01/T/PRES 4 of6 pages 18 April2018 



R309024 

STL-11-01/T/PRES 
F3633/20 180418/R3090 19-R309025/EN/af 

16. Further, Article 8 (3) of the Statute of the Special Tribunal for Lebanon provides, 

At the request of the presiding judge of the Trial Chamber, the President of the Special 

Tribunal may, in the interest of justice, assign the alternative judges to be present at each stage 

of the trial and to replace a judge if that judge is unable to continue sitting. 

17. The Panel's task is to determine whether the three Trial Chamber judges should be 

disqualified, from which, significantly, there is no appeal. However, two judges on the Panel 

designated by the President would replace any judge whom they decided to disqualify. In 

effect they would be deciding whether they should disqualify a judge and take that judge's 

place on the Trial Chamber. This is the inevitable consequence in these circumstances of 

disqualifying the three Trial Chamber judges. 

18. The three judges the subject of the application, like the Accused, have a right under 

international human rights law to have any matter touching upon their impartiality determined 

by a bench of judges which has no perceived personal interest in the outcome of the 

application. The three judges are in a position analogous to a party under Rule 25 (C). 

19. The former President of the Special Tribunal, Judge Antonio Cassese held that '[t]he 

interests of justice require that in any proceeding all the persons involved should have a right 

to challenge the impartiality or independence of a Judge, and the court must grant satisfaction 

to such challenges by relying upon strict legal standards enshrined in Rule 25 (A) and the 

relevant case law' (emphasis added). 10 Although the Rules do not specifically provide for a 

request to disqualify a judge from a Panel designated pursuant to Rule 25 (D), relying on the 

same principles, a Panel allowed and considered the merits of a motion to disqualify Judge 

Daniel Fransen from sitting in a Panel designated pursuant to Rule 25 (D), holding that 'any 

judicial bench should be and appear to be free of any bias'. 11 

20. The two Alternate Judges thus have an irreconcilable conflict of interest in 

participating in the Panel and should not sit as members of it. Accordingly the President 

should set aside the designation of Judges Akoum and Lettieri as members of the Panel 

pursuant to Rule 25 (C) made in her order of 13 April2018 and designate replacement judges 

1° CH/PRES/2010/08, In the Matter of El Sayed, Decision on Mr El Sayed's Motion for the Disqualification of 
Judge Riachy from the Appeals Chamber pursuant to Rule 25, 5 November 2010, para. 36. 
11 STL-14-06/PT/OTH/R25.2, In the case against Akhbar Beirut S.A.L. and At Amin, F0051, Decision on Motion 
for the Disqualification of Judge Fransen, 12 August 2014, para. 23. 
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