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1. Pursuant to Rule 25(A) and (C) of the STL Rules of Procedure and Evidence (the 

"Rules"), the Defence for Hussein Hassan Oneissi (the "Defence") hereby applies for the 

disqualification and withdrawal of Presiding Judge David Re, Judge Janet Nasworthy, and 

Judge Micheline Braidy. 

2. The Defence submits that the Trial Chamber's bias is evinced in its conduct towards 

the Defence in the period since the close of the Prosecution case. 

3. At the outset, the Defence makes clear that the decision to apply for the 

disqualification and withdrawal of the Trial Chamber is a decision made with a full 

understanding of the gravity of such an application. It was made after careful consideration, 

and is driven by nothing but a deep and ultimately insurmountable mistrust in this Trial 

Chamber's ability to afford Mr Oneissi the fair trial to which he is guaranteed under the STL 

Statute. 

II. Applicable Law 

4. Under Article 16(2) of the Statute of the Special Tribunal for Lebanon (the "Statute"), 

Mr Oneissi is guaranteed "a fair and public hearing". In accordance with established 

international criminal jurisprudence, the right to be tried before impartial judges is an integral 

component ofMr Oneissi's right to a fair tria1. 1 

5. Article 16(4) ofthe Statute further guarantees Mr Oneissi a number of minimum fair 

trial rights, including the right: (b) to have adequate time and facilities for the preparation of 

his defence; and (e) to obtain the attendance and examination of witnesses on his behalf under 

the same conditions as witnesses against him. 

6. Article 9(1) of the Statute requires that judges of the Special Tribunal for Lebanon "be 

persons of high moral character, impartiality and integrity [emphasis added]". Rule 24(A) of 

the Rules requires each judge, prior to taking up their duties, to make a solemn declaration 

that they will perform their duties "honourably, faithfully, impartially, and conscientiously 

[emphasis added]". 

1 See, e.g. ICTR, Rutaganda v Prosecutor, ICTR-96-3-A, Judgement, 26 May 2003, para. 39; ICTR, Nahimana 
et al v Prosecutor, ICTR-99-52-A, Judgement, 28 November 2007, para. 47; ICTY, Prosecutor v Furundiija, 
IT -95-1711-A, Judgement, 21 July 2000, para. 177 (the "Furundzija Judgement"). 
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7. The Code of Professional Conduct for the Judges of the Special Tribunal for Lebanon 

expressly notes the solemn declaration required by Rule 24 of the Rules and the process for 

disqualification of judges provided in Rule 25 (see below), and recognises that "the 

independence and impartiality of judges is fundamental to ensuring public confidence in a fair 

and transparent international judicial process".2 Further, Article 3(1) states that "Judges shall 

be impartial and ensure the appearance of impartiality in the discharge of their judicial 

functions. "3 

8. Rule 25 of the Rules, entitled "Excusal and Disqualification of Judges", states: 

(A) Judge may not sit in any case in which the Judge has a personal interest or 
concerning which the Judge has or has had any association which might affect or 
appear to affect the Judge's impartiality. 

[. . .} 
(C) A Party may apply to the President for the disqualification and withdrawal of a 

Judge upon the grounds specified in paragraph (A). The President shall designate a 
panel of three Judges in accordance with the relevant Practice Direction to determine 
whether the Judge should be disqualified. The Panel shall take into account the 

Judge's views. If the Panel decides to grant the application, the President shall assign 
a replacement Judge. 

9. As will be explored below, successive Trial and Appeals Chambers of the ad hoc 

international criminal law tribunals have interpreted equivalent provisions4 of Rule 25(A) 

"broadly as co-terminous with the statutory requirement of impartiality"5, and have not 

limited it to the two grounds expressly mentioned therein - i.e. "personal interest" or 

"association". 

III. Submissions 

10. The Defence submits that the conduct of the Trial Chamber demonstrates bias -i.e. 

both actual bias, and a reasonable apprehension of bias - so as to warrant the disqualification 

2 See, Code of Professional Conduct for the Judges of the Special Tribunal for Lebanon, STL-CC-20 16-04, 27 
September 2016, Preamble. 
3 Ibid, Article 3(1). 
4 See, ICTY, Rules of Procedure and Evidence, IT/32/Rev.50, 8 July 2015, Rule l5(A); ICTR, Rules of 
Procedure and Evidence, 13 May 2015, Rule 15(A). 
5 ICTY, Prosecutor v Blagojevic, IT-02-60, Decision on Blagojevic's Application Pursuant to Rule 15(B), 19 
March 2003 (the "Blagojevic Decision"), para. 10; ICTR, The Prosecutor v Seromba, ICTR-2001-66-T, 
Decision on Motion for Disqualification of Judges, 25 April 2006 (the "Seromba Decision"), para. !
Deliberations; ICTR, The Prosecutor v Karemera, ICTR-98-44-T, Decision on Motion by Karemera for 
Disqualification of Trial Judges, 17 May 2004 ("Karemera 17 May 2004 Decision"), para. 7. 
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and withdrawal of Presiding Judge David Re, Judge Janet Nasworthy, and Judge Micheline 

Braidy. 

11. As noted above, in established international criminal jurisprudence, Rule 25(A)'s 

equivalent provisions have been interpreted broadly, so as to permit any ground of 

impartiality to be raised as a basis for the disqualification of a judge. 6 This has been done in 

light of the mandatory requirements of a fair hearing, enshrined in Article 16(2) and Article 

9(1) ofthe STL Statute.7 

12. In the leading case of Furundiija at the International Criminal Tribunal for the former 

Yugoslavia ("ICTY"), the Appeals Chamber interpreted Rule 25(A)'s ICTY equivalent as 

encompassing circumstances establishing both actual bias and an appearance or a reasonable 

apprehension of bias. 8 This interpretation, which has been followed by Trial and Appeals 

Chambers at the ICTR and ICTY, was set out thusly: 

A. A Judge is not impartial if it is shown that actual bias exists. 
B. There is an unacceptable appearance of bias if: 

i) a Judge is a party to the case, or has a financial or proprietary interest in the 

outcome of a case, or if the Judge's decision will lead to the promotion of a cause in 

which he or she is involved, together with one of the parties. Under these 
circumstances, a Judge's disqualification from the case is automatic; or 

ii) the circumstances would lead a reasonable observer, properly informed, to 

reasonably apprehend bias. 

13. The Trial Chamber, through its conduct (as described below), has exhibited an 

obvious disregard for Mr Oneissi's right to a fair trial- including his right to bring a Defence 

case. In so doing, the Trial Chamber both acts with, and creates a reasonable apprehension of, 

bias, and meets the threshold outlined by the Furundiija Appeals Chamber. 

A. The conduct of the Trial Chamber exhibits an unacceptable disregard for the 

Defence case of Mr Oneissi. 

14. Since the Defence's "no case to answer" submissions, through to the recent 

"Scheduling Order for Final Trial Briefs and Closing Arguments under Rule 147" (the 

6 See, e.g., Seromba Decision, para. 1- Deliberations; Karemera 17 May 2004 Decision, para. 7; Blagojevic 
Decision, paras 10-11. 
7 See, Karemera 17 May 2004 Decision, para. 7. 
8 See, Furundzija Judgement para. 189; see also, ICTY, Prosecutor v. Delalic (CelebiciCase), IT-96-21-A, 
Judgement, 20 February 2001, para. 682. 
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"Scheduling Order"),9 the Trial Chamber has repeatedly exhibited disregard for the Defence 

Case of Mr Oneissi. The Defence submits that the only reasonable conclusion that can be 

drawn from the Trial Chamber's conduct, as outlined below, is that the Trial Chamber 

harbours unacceptable bias against Mr Oneissi. 

1. The Trial Chamber bias in relation to the Rule 167 proceedings 

15. On 20 and 21 February 2018, the Defence made "no case to answer" submissions 

pursuant to Rule 167. Following those submissions, on 22 February 2018, the Trial Chamber 

ordered the Prosecution and the Defence to file additional written submissions on the 

Defence's Rule 167 submissions, by 27 February 2018 (the "Oral Order"). 10 

16. One day later, on 23 February 2018, the Trial Chamber issued its "Scheduling Order 

to the Defence Under Rule 128" (the "Rule 128 Scheduling Order"), in which it ordered those 

defence teams electing to bring a case "to file all documents referred to, and to take all actions 

referred to, in Rule 128 11 by Wednesday 7 March 2018." 12 

17. In effect, the Trial Chamber ordered the Defence to elect to bring a case, and to file 

exhibit and witness lists, prior to the deadline for the additional written Rule 167 submissions, 

as issued in the Oral Order. The Trial Chamber's conduct can only give the appearance that it 

had no interest in the additional written submissions, and had effectively pre-judged the Rule 

167 application before having received them. 

18. On 5 March 2018, the Defence sought suspension of the Rule 128 Scheduling Order 

(the "Request for Suspension"), submitting that it was procedurally improper and contrary to 

the interests of justice to order the Defence to take action pursuant to Rule 128 before the 

Rule 167 issue was resolved. 13 

19. The Trial Chamber responded not only by denying the Request for Suspension, but by 

reducing the time to respond to the deadline issued in its Rule 128 Scheduling Order, varying 

9 STL, Prosecutor v Ayyash et al.,STL-11-01/T/TC, F3623, Scheduling Order for Final Trial Briefs and Closing 
Arguments Under Rule 147, 11 April2018. 
10 Oral Order, Third Scheduling Order regarding Submissions under Rule 167, 22 February 2017. 
11 Rule 128 of the Rules is entitled "Functions that may be Exercised after Close of the Prosecutor's Case". 
12 STL, Prosecutor v Ayyash et al., STL-11-01/T/TC, F3583, Scheduling Order to the Defence Under Rule 128, 
23 February 2018, para. 7. 
13 STL, Prosecutor v Ayyash et al., STL-11-01/T/TC, F3592, Oneissi Defence Request for Suspension of Rule 
128 Scheduling Order, 5 March 2018, paras 2, 5. 
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it to 14.00 on Wednesday 7 March 2018. 14 The Trial Chamber justified this undue antagonism 

by stating that this reduced deadline would "allow the Prosecution time to review the material 

before the Pre-Defence Conference". Yet it was the Trial Chamber itself which, in the very 

same order, scheduled the Pre-Defence Conference for 8 March 2018 - i.e. the very next 

d 15 
~ 

20. On 14 March 2018, the Defense asked the Trial Chamber to certify its decision 

rejecting Mr. Oneissi's request for acquittal pursuant to Rule 167 ("Request for 

Certification"). 16 This request for certification included a request for suspensive effect with a 

view to avoiding irreparable prejudice to Mr. Oneissi. Indeed, the right of the accused to 

request his acquittal pursuant to Rule 167 is a stand-alone procedure, which is set out to be 

held between the end of the Prosecution case and, provided that it is rejected definitively, the 

commencement of the Defence case, if any. 

21. The Defence submits that the Scheduling Order, issued with undue and unjustifiable 

haste before the Request for Certification had been ruled upon, demonstrates the Trial 

Chamber's complete disregard for the Defence submissions to the detriment of Mr Oneissi's 

fair trial rights. 

2. The Scheduling Order for Final Trial Briefs and Closing Arguments 

22. On 5 April 2018, the Prosecution filed submissions requesting the Trial Chamber to 

order all parties to file their final trial briefs simultaneously, "no earlier than 27 July 20 18" 

(the "Prosecution Submission"). 17 

23. On 11 April 2018, the Trial Chamber issued the Scheduling Order, in which it ordered 

all parties to file their final trial briefs simultaneously, by 4 June 2018, and informed them 

that it would hear the closing arguments from 25 June to 6 July 2018. 18 It did so before 

allowing the Defence to respond to the Prosecution Submissions, despite stating in an earlier 

14 STL, Prosecutor v Ayyash et al., STL-11-01/T/TC, F3593, Order Scheduling Pre-Defence Conference on 
Thursday 8 March 2018 and Dismissing Oneissi and Sabra Applications to Suspend Orders Under Rule 128 to 
File Witness and Exhibit List, 6 March 2018, para. 4. 
15 Ibid, paras 5-6. 
16 STL, Prosecutor v Ayyash et at., STL-11-01/T/TC, F3603, Version Publique Expurgee de Ia Requete en 
Certification de Ia Decision de Ia Chambre de Date du 7 Mars 2018 Rejetant Ia Demande d'Acquittement de M. 
Oneissi Deposee en Application de !'Article 167, 15 March 2018 ("Request for Certification"). 
17 STL, Prosecutor v Ayyash et at., STL-11-01/T/TC, F3617, Prosecution Submission for All Final Trial Briefs to 
be Filed No Earlier Than 27 July 2018, 5 April2018, para. 23. 
1R Scheduling Order, para. 8. 
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decision that the Trial Chamber would await "responses [thereto] before issuing orders for the 

filing of final trial briefs and oral closing submissions".19 

24. The Defence notes that the Trial Chamber delivered the Scheduling Order despite the 

pending Defence request for certification of the Trial Chamber decision rejecting its request 

for acquittal, which included a request for stay of the proceedings until definitive resolution of 

this aspect of the proceedings.20 

25. The Trial Chamber issued the Scheduling Order prior to the commencement of the 

Defence case; that is, before the first of two Defence witnesses on the witness list (Professor 

Siegfried Sporer) has begun his testimony, and before the second (General Jamil El Sayed) 

has even been scheduled to appear. In so doing, the Trial Chamber has exhibited an utter 

disregard for the defence case, however limited, to be brought on behalf of Mr Oneissi. 

a. Professor Siegfried Sporer (DH0-001) 

26. The first Defence witness - Professor Siegfried Sporer - is not scheduled to appear 

until 17 April - i.e. less than seven weeks before the deadline for final brief submissions.21 

Furthermore, the Chamber is fully cognisant that the Defence may seek the admission of 

underlying material relied upon by Professor Sporer in his expert report, pursuant to Rule 154 

and 155.22 

b. General Jamil El Sayed (DH0-002) 

27. On 22 March 2018, the Defence informed the Trial Chamber of the fact that General 

Jamil El- Sayed - the second of two witness on the Defence witness list - would be 

unavailable to testify until the last week of June, on account of his standing as a candidate in 

the upcoming Lebanese parliamentary elections scheduled for 6 May 2018, and his religious 

observation of Ramadan. 23 

19 STL, Prosecutor v Ayyash et a/.,STL-11-01/T/TC, F3608, Scheduling Order for Hearing the Oneissi Defence 
Case Between 10 and 20 April2018, 23 March 2018, para. 26. 
20 Request for Certification. 
21 STL, Prosecutor v Ayyash et at., STL-11-01/T/TC, F3620, Defence for Hussein Hassan Oneissi Witness 
Schedule for the Week Commencing 16 April2018, 6 April2018. 
22 20180322_STL-11-01_T_T425_0FF _PUB_EN, p. 13 line 14- p. 17 line 12. See also, STL, Prosecutor v 
Ayyash et a/.,STL-11-01/T/TC, F3624, Defence for Hussein Hassan Oneissi Response to Prosecution's Rule 
161 (B) Notice in Relation to Prof Siegfried Ludwig Sporer, 11 April 2018, para. 9. 
23 20180322_STL-11-01_T_T425_0FF _PUB_EN, p. 52 lines 8-24. 
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28. During that hearing, Counsel for the Defence stated that the Defence recognised the 

scheduling issues as "unfortunate", but submitted that ultimately they were out of its hands.24 

After stating that the Trial Chamber would be "happy to issue a summons" for General El 

Sayed, the Presiding Judge asked whether Defence Counsel had "conveyed to General El 

Sayed that the case will be finished by then[ ... ] well and truly over by the end of June".25 

3. Mr Oneissi's right to a public hearing 

29. On 4 April2018, in the context of the Rule 128 proceedings and further to the filing of 

the Defence Second Updated Witness List, 26 the Defence litigated the classification of its 

Witness List, which the Trial Chamber had requested to be kept confidentia1.27 In its request 

for reclassification, the Defence submitted that it could see no legal or factual basis which 

would justify that the information set out in the Witness List should be kept confidential and 

developed supporting arguments accordingly. 28 [REDACTED]. 29 

30. The day following the filing of that Request, the Trial Chamber informed the Defence, 

via an email from a Trial Chamber Senior Legal Officer, of the reasons why it had ordered the 

reclassification, and asked counsel to "consider withdrawing" their application to have the 

filing reclassified. In the same email, it ordered the Oneissi Defence to file a public redacted 

version of the updated list. 30 

31. In light of the order, the Defence understood that email to amount to a Decision and, 

on 10 April 2018, requested its Certification for appeal in relation to issues of form and 

substance. 31 On 11 April 2018, the Trial Chamber dismissed it as inadmissible, indicating that 

"the Trial Chamber did not decide and has not decided the application to reclassijj; the 

witness list"32 and that the application had been filed "against a decision that has yet to be 

made."33 

24 Ibid, p.53 lines 14-16. 
25 Ibid, p. 54 line 23 - p. 55 line 3 and p. 55 lines 10-12. 
26 STL, Prosecutor v Ayyash et al., STL-11-01/T/TC, F3596, Public Redacted Version of the Second Updated 
Annex A to Defence for Hussein Hassan Oneissi Submission Pursuant to the Trial Chamber's Scheduling Order 
of23 February 2018, Filed on 29 March 2018. 
27 See, Confidential Annex A. 
28 Ibid, para. 12 to 15. 
29 [REDACTED]. 
30 See, Confidential Annex B. 
31 See, Confidential Annex C. 
32 STL, Prosecutor v Ayyash et al., STL-11-01/T/TC, F3625, Decision Dismissing as Inadmissible an Oneissi 
Defence Application for Certification to Appeal a Non-Existent 'Decision', 11 April2018. 
33 Ibid, para. 5. 
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32. The Trial Chamber's conduct exhibits disregard for the Mr Oneissi's right to a public 

hearing, enshrined in Article 16(2). In its Decision, the Trial Chamber informed the parties 

that it was yet to decide on a Defence application, despite having provided reasons for its 

dismissal in an email, asking the Defence to consider its withdrawal, delivering orders 

consistent with the dismissal of the application. This is despite being fully aware of the 

potential impact that this issue could have on the Defence case [REDACTED]. 

B. The conduct meets the threshold of both actual bias and a reasonable 

apprehension of bias. 

33. The Defence is aware that there exists a presumption of impartiality of judges, and that 

there is a high threshold to reach in order to rebut that presumption.34 Nonetheless, it submits 

that the conduct exhibited by the Trial Chamber during the past weeks, culminating in the 

Scheduling Order, constitutes sufficient evidence so as to reach that threshold. 

34. First, the Defence notes that, whilst the Rule 167 proceedings were and are still 

pending before the Trial Chamber, it has ordered the Defence to file its Witness List pursuant 

to Rule 128?5 

35. Secondly, the Defence notes that, despite the Defence Request for certification of the 

Trial Chamber decision rejecting its request for acquittal, which included a request for stay of 

the proceedings until definitive resolution of this aspect of the proceedings, 36 the Trial 

Chamber delivered the Scheduling Order on 11 April 2018, whereby it ordered the parties to 

file their final briefs on 4 June 2018 and informed them that it would hear the closing 

arguments take from 25 June to 6 July 2018. 

36. Thirdly, even though the Defence informed the Trial Chamber that General Jamil El 

Sayed, for understandable and legitimate reasons, will not be available to appear before the 

Trial Chamber until the end of June 2018, the Trial Chamber, by ordering the filing of the 

Final Briefs by 4 June 2018, that the trial proceedings would be terminated by this date, i.e. 

before one of the two defence witnesses is available to testify. 

37. [REDACTED] 

34 Furundzija Judgement, paras 196-197. 
35 Rule 128 Scheduling Order. 

36 Request for Certification. 
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38. The Defence submits that, when viewed in its totality, this conduct cannot be 

attributed merely to concerns of judicial economy and expeditiousness. The Trial Chamber is 

composed of experienced and professional judges. They are well aware of the balance that 

must be struck between an accused's fundamental fair trial rights and concerns of 

expeditiousness. They are also aware that "between a speedy trial and an equitable trial, 

preference should be given to the latter". 37 To dismiss this conduct merely as improper 

evaluation of this balance by the Trial Chamber would be to ignore the motivation that impels 

it - that is, bias - at the peril of Mr Oneissi' s fair trial rights. 

39. The Defence submits that actual bias against Mr Oneissi drives the Trial Chamber's 

conduct. The Trial Chamber's utter disinterest in and disregard toward the case to be brought 

for Mr Oneissi, as evinced in the conduct outlined above, display a "deep-seated antagonism 

that would make a fair judgement impossible".38 

40. The Defence therefore asks the Rule 25(C) Panel (the "Panel") to consider, in light of 

the above, if Mr Oneissi can have any confidence that this Trial Chamber would accord his 

defence case the careful attention it deserves, let alone that this Trial Chamber would 

ultimately deliver a fair and impartial judgement in the case against him. The Defence submits 

that he could not. 

41. The Defence further submits that this conduct "would lead a reasonable observer, 

properly informed, to reasonably apprehend bias", and would therefore meet the Furundiija 

standard set out above. 

42. The Furundiija Appeals Chamber adopted the approach that the said "reasonable 

observer" must be "an informed person, with knowledge of all the relevant circumstances, 

including the traditions of integrity and impartiality that form a part of the background and 

apprised also of the fact that impartiality is one of the duties that Judges swear to uphold. "39 

43. It therefore follows that the "reasonable observer" would know that impartiality is also 

a fundamental component ofMr Oneissi's fair trial rights. 

37 ICTR, Prosecutor v Nyiramasuhuko eta!, ICTR-98-42-A15bis, Decision in the Matter of Proceedings Under 
Rule 15bis(D), 24 September 2003, para. 24. 
3R ICTR, Prosecutor v Karemera, ICTR-98-44-T, Decision on Joseph Nzirorera's Motion for Disqualification of 
Judges Byron, Kam and Joensen, 27 February 2008, para. 4. 
39 See, Furundzija Judgement, para. 190, citing R.D.S. v. The Queen (1997) Can. Sup. Ct., delivered 27 
September 1997. 
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44. The "reasonable observer" in their "knowledge of all the relevant circumstances", 

would be aware not only of the manner in which the Trial Chamber has exhibited complete 

disregard for the Defence Case, but of the manner in which the selfsame Trial Chamber has 

overseen the Prosecution case. The observer would know that the Trial Chamber has accepted 

evidence of261 witnesses, over 383 days of hearings, since 16 January 2014- over four years 

ago - and that it has allowed numerable gaps between the hearings due to Prosecution witness 

availability. Knowing these circumstances, the "reasonable observer" would not attribute this 

manifest disparity in treatment between the Defence and the Prosecution Cases, to concerns of 

expeditiousness and judicial economy. 

45. In considering all the above, the reasonable observer could not but attribute the 

conduct of the Trial Chamber, in relation to the Defence's attempts to bring a case for Mr 

Oneissi, to an unacceptable "pre-disposition" against Mr Oneissi.40 The Defence respectfully 

submits that the Panel must too. 

C. Judicial impartiality can be evidenced through a Chamber's decisions. 

46. Before the ICTY and ICTR, the issue of judicial impartiality as evidenced through a 

Chamber's decisions has been considered.41 In accordance with international criminal 

jurisprudence, the Defence submits that, where such allegations are made, the Panel has a 

duty to examine the content of the judicial decisions cited as evidence ofbias.42 

47. Furthermore, while observing that judicial decisions could by themselves suffice to 

establish actual bias "in the most exceptional of cases", the Bureau (the ICTY and ICTR 

equivalent of the Rule 25(C) Panel) of the ICTY in Blagojevic expressly refused to rule out 

such a possibility.43 In that case, Mr Blagojevic contended that the Trial Chamber's repeated 

failure to follow a governing decision of the Appeals Chamber demonstrated both actual bias 

and the improper appearance of bias.44 The Bureau found that neither of the alleged biases 

had been demonstrated, as "a more likely explanation for the Trial Chamber's actions readily 

suggest[ ed] itself' - namely, "disagreement with the Appeals Chamber over a legal issue and 

40 Seromba Decision, para. 12. 
41 Karemera 17 May 2004 Decision, para. 12; B1agojevi6 Decision, paras 14-15; Seromba Decision, paras 10-22. 
42 Seromba Decision, para. 12. 
43 B1agojevi6 Decision, para. 14. 
44 See, B1agojevi6 Decision, para. 3. 

Case No. STL-11-01/T/PRES 11 of13 12 April2018 



R308969 

STL-11-01/T/PRES 
F3628/PRV /20 180412/R30895 8-R308970/EN/dm 

inadequate appreciation of the principle that Appeals Chamber decisions are binding on Trial 

Chambers". 45 

48. The Defence submits that the present circumstances are distinguishable. Here, an 

alternative explanation for the STL Trial Chamber's actions, as outlined above, does not in 

fact readily suggest itself. Mere concerns for judicial economy do not suffice as an 

explanation for this conduct, especially when it is contrasted with the not inconsiderable 

leeway granted to the Prosecution, in its endeavors to bring its case, as outlined above. 

49. Furthermore, the Defence submits that the Trial Chamber's conduct, as outlined 

above, suffices to establish actual bias. It is undoubtedly "most exceptional" - that is, 

assuming that such precedent exists in international criminal court and tribunal jurisprudence 

- that a Trial Chamber would set a timetable for submission of final trial briefs not just prior 

to the conclusion of the evidence, but before the Defence has even begun to bring a case. 46 To 

this end, the Defence notes that at the ICC, a declaration that the submission evidence has 

closed must precede an invitation to the parties to make their closing statements. 47 

50. In the Karemera et al. case before the ICTR, the Accused Joseph Nzirorera also 

sought disqualification of the Trial Chamber on the grounds of bias allegedly established in 

judicial decisions. His motion was dismissed on the basis it did not demonstrate that the 

decisions were, or would reasonably be perceived as, "attributable to a pre-disposition against 

him, and not genuinely related to the application of law [ ... ] or to the assessment of the 

relevant facts"- in other words, that he merely disagreed with the decisions in question. 48 

51. Again, that is manifestly not the case here. It cannot be controversial that the 

impugned judicial decisions of the STL Trial Chamber are not "genuinely related to the 

application of law" or "the assessment of relevant facts"; nor can they be reasonably 

perceived as such. The arguments raised in this motion cannot be dismissed as the Defence's 

mere disagreement with said decisions. 

45 See, Blagojevi6 Decision, paras 14-15. 
46 STL, Prosecutor v Ayyash et al., STL-ll-01/T/TC, F3626, Observations of the Legal Representative of 
Victims to the Prosecution Submission for All Final Trial Briefs To Be Filed No Earlier Than 27 July 2018, 12 
April20l8, para. 9 and reference to ICTY, The Prosecutor v. Karadiic, Case No. T-95-5/18-T, Order on Filing 
Final Trial Briefs, 2lMarch 2014, Disposition, p. 3; ICTY, The Prosecutor v. Mladic, Case No. IT-09-92-T, 
Scheduling Order, 9 September 2016, Disposition, pp. l and 4; ICTR, The Prosecutor v. Nyiramasuhuko et al., 
ICTR-98-42-T, Scheduling Order, 2 July 2008, p. 2. 
47 ICC, Rules of Procedure and Evidence, Rule l4l. 
4R ICTR, Prosecutor v Karemera, ICTR-98-44-T, Decision on Joseph Nzirorera's Motion for Disqualification of 
Judges Byron, Kam and Joensen, 27 February 2008 para. 5. 
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